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Simpson  v.  Horne. 

^(^minktrationorder-Ececufrys.     n   .      r. 

^•'''^'^wo)  a—CosU—Prartir,,     »««        . 


'  repre- 


party  iutereated  filed  a  bill  ^u,'  a^  '  "^  '"*=^  ^  ^^««  *1^« 

an  account,  or  affording  hiJZLlZ^T'^  ''''  ^^^<="*°'-  ^"^ 
deahnge  were  correct,  the  CwTspSf    n^  "^  '^^^"^  t^-**  ^s 

the  testator,  again.t  ^.^t.",  fchtr"";  "\°' 
had  proved  the  will  and  *!,„  .         , '        "^"""'oi-  who 


that  the  testator  had  duly  made 


n,  all( 


'g 


ie  testator  had  duly  made  and  n,?M- T  :,  t  ^^"^ 
l~voL.  XXVIII  GR  published  his  will 


2 


CHANCERY   REPORTS. 


1880.  on  the  31st  day  of  May,  18G6,  whereby  amongst  other 
bequests  he  gave  all  his  personal  estate  of  what  nature 
or  kind  soever  to  his  wife  absolutely,  and  devised  all 
his  real  estate  to  her  for  life,  and  on  her  death  to  his 
youngest  son,  the  plnintift'  charged  with  certain  legacies. 
And  the  testator  authorized  and  empowered  his  execu- 
tors in  the  event  of  the  non-payment  of  any  of  the 
legacies  thereby  given,  to  raise,  by  sale  or  mortgage  of 
all  or  any  portion  of  the  said  real  estate,  such  sum  as 
might  be  necessary  to  pay  such  legacy  or  legacies,  and 
all  costs,  charges,  and  expenses  incurred  by  his  execu- 
tors. 

The  bill  further  stated  that  the  testator's  widow, 
Anne  Simpson,  died  on  the  22nd  December,  1875,  in- 
testate ;  and  that  on  the  20th  day  of  February,  1877, 
letters  of  administration  of  her  estate  and  effects  were 
duly  granted  and  issued  to  the  plaintiff. 

The  bill  also  stated  that  after  the  death  of  the  said 
testator  William  Simpson  the  defendant  Home,  as 
statement,  j^jg  executor,  took  possession  of  all  the  personal  estate 
of  the  said  testator,  and  which,  under  his  will,  passed 
to  the  said  Anne  Simpson,  and  retained  such  posses- 
sion, alleging  that  all  the  personal  effects-  would  be 
required  to  pay  debts  and  funeral  expenses,  and  that 
such  personal  estate,  by  the  terms  of  the  said  will, 
after  payment  of  the  testator's  debts  and  funeral 
expenses,  and  the  sum  of  $20  to  the  defendant  Home, 
belonged  to,  and  became  the  property  of  the  said 
A  nne  Simpson ;  and  charged  that  Home,  at  the  time 
of  the  decease  of  Anne  Simpson,  had,  and  continued 
to  have,  possession  of,  or  had  converted  to  his  ovsrn 
use,  a  large  amount  of  personal  property  belonging  to 
her ;  and  that  he,  by  the  means  and  under  the  circum- 
stances stated,  had  perpetrated  a  gross  fraud  upon  the 
said  Anne  Simpson  and  her  estate ;  and  prayed  that 
Home  might  be  ordered  to  bring  in  accounts  shewing 
his  dealings  with  the  estate  of  the  said  Anne  Simpson, 
And  for  an  administration  of  her  estate. 


V. 

Ilorne, 


CHANCERY  REPORTS. 

The  cause  having  come  on  i     v, 
n^ade  referring  it  to  the  Master  at' B^'  \'^"""''  ^"^    '''^^ 
usual  accounts,  and  make  tC       1         '^  *"*  *''*^«  «^e  ^~v- 
further  directions  and  co't       Z       "^""•^^^'  ^ -^   ''^'"' 
cree  the  said  Master  on  the  IS^Tr^  ^''^"^^  ^^- 
hi«  report,  finding,  anUst  otl     J"^'  ''""'  "^^^^ 
'^^•^i'^on  had  survveThertns       .;"«"'•  '^''  ^'^^« 
the  defendant  ^o.neLd  in   fr"/'^'  *^^'''"^«^'  ^^at 
^on,  taken   possess:  no/  the  :;t' 7  ^' '""■ ''^^^^^ 
testator  for   the  purpose  of  7^  ^         ""^   "'*'"*"  «^  the 
-al  estate  amou'n^C  to  .flTo^rT.^N^"^'  P^^" 
expended  thereout  $?449  3i    ,        '  ^       ^"'^  P^"P«''^^ 
from  him  on  that  account  of  sir"^,  \^'''"^^  ^"^ 
claims  had  been  sent  in    n!        V""^  ^'^"^  ^''^^^^^^s' 
amounting  to  SI  19  SQ.  +i!  f"'^"^"t  to  advertisement 

to  Hornelny  comtnsa  '      .    '"'  ''"■^*^^-  ^^«-"«-ed 
+1,       M,  „     -^  ^"mpensation  bevond  "^9n  ^-        ,  . 

the  will  for  his  personal  serviced  in  the  J    '"  ^™  ^^ 

the  said  estate  because  of  hil  "management  of 

that  Home,  b,  his^rruL  ruXrsr^-v'r^^ 

had  sold  the  stock-in-trade  of  fTfV'     '^'^^'^  ^'^^^he 
^or^an  for  $1,550  rbeW  ,?*'''*  *^"  °"^  ^''*«>'^^« ''"'«-'-*• 
the  cash  value  pLcedThl^^^^^^^^^     f  ^^'^  ^-«  ^^an 
by^o..e)  such^I,f50  bXg  'fj"^^^'!  ^™P'°^ed 
mstalments,  without  inter    J   onl.     '''.  ^""^  """"^^ 
notes;  and  that  the  plaS'l  \  '^  Promissory 

that  mrne  should  betargfd  li  i^^^T,  ^f-^ 
ence  between  the  amount  nff  ™  ^^^^  ^s  the  differ- 
for  such  stock.  whTs    e  S:^,^^^^^^^^ 
sustained  in  this,  that  the  sa  d  5.//  f^'""^'^  ^^« 

the  goods  to  Morgan,  offled  ttn,^')"  ^'^^  ^^^^  °* 
for  a  large  cash Vymen  and  7  vl  ""'  ^*°^^ 
-onths.  and  that  HoL  Z.teX^rZ  ''^ 
opportunity  of  inspecting  n.^       ?         ^^hw  Beli  an 

enablehim'tomak   a  SiteoffT^/'^  ''^'"^  *<> 
did  not  accept  such  offi^r        .?     '  ^'''^°^'  '^"^  ^«''^^ 

oppoHunity^ofi^X-a^r/altv^^^^^^^^^ 
subsequently  sold  the  sameasabotoT  S'l     u      '"^ 
and  that  having  made  thatsal      J  !^1'^..''' 


8 


organ; 
on  a  credit  which. 


CHANCERY  REPORTS. 


1880.    under  the  circumstances,  he  was  not  justified  in  making, 


Simpson 

V. 

Home. 


sold  for  cash  or  on  a  credit  that 
would   have  enabled  him    to  meet  the   outstanding 
liabilities,  so  that  there  would  not  have  been  any  ne^ 
cessity  for  paying  the  costs  and  interest  on  creditors' 
claims  amounting  to  $171.66,  which  he  did  pay  and 
claimed  by  his  account;   and   the  Master  therefore 
disallowed  to  him  the  costs  so  paid,  and  any  interest 
after  six  months  from  the  date  of  probate;  and  the 
Master   charged    him   with   $1,550,  as   having   been 
received  at  six  months  after  the  testator's  death.     The 
Ma.ster  further  reported  that  Home  had  claimed  that 
over  and  above  such  stock-in-trade  he  had  only  col- 
lected $70.54,  against  which  the  plaintiff  filed  two 
surcharges,  and  the  Master  found  that  Home  had  re- 
ceived on  account  of  moneys  due  the  estate  exclusive 
of  the  purchase  money  of  the  said  stock,  and  was 
chargeable  with,  $414.93,  of  which  sum  Home  had 

statem  t  ^^^'^•^'' ^^  ^^^  ^^^"^'^  ^^^^^'^  proceedings  had  been  taken 
"  ■"*"'■  to  compel  payment  of  any  debts  of  the  testator,  and 
before  he  had  paid  any  thereof.    The  Master  further 
stated  that  Home  had,  on  the  reference,  claimed  $359.18 
as  interest  paid  by  him  on  a  mortgage  eflfected  on  his 
own  property  in  order  to  raise  money  wherewith  to 
pay  debts  of  the  testator ;  but  the  Master  found  that 
in  consequence  oi Home's  mismanagement  of  the  estate 
he  had  been  obliged  to  create  such  mortgage  so  as  to 
raise  .money  to  meet  such  liabilities,  when,  with  ordi- 
nary care,  there  v/ould  have  been  sufficient  to  pay  all, 
and  therefore  he  had  disallowed  Home's  claim  for  such 
sum  of  $359.18 ;  and  that  Home,  as  charged  in  the 
plaintiff"s  bill  had  placed  the  said  personal  estate  at 
about  $400  below  its  real  value,  when  he  was  aware 
at  the  time  that  it  was  more. 

The  Master  further  found  that  Home  did  not  intend 
to  defraud  the  estate,  although  he  did  make  a  false 
statement  as  to  the  amount  thereof,  and  shewed  great 
carelessness  and  want  of  management  in  and  about  the 
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said  estate,  and  that  unrlpv  *K^    . 

"I'orted  that  fforne  had   „)»;  J  ?  *'''"'"' *"'■"«■• 
offered  to  VvepJZdm   I  "  "'"«  "^  *«  Ml, 

and  »utoittoadec,.ee,p,.„vMrd  u°    r      """  '™^- 
■n  the  bill  were  dropped  an,   ',    u         ''^"^  "'  ^"'"'^ 

aan-e  a^that  aftev^  "ffl  d  h;'''ltr:r' m"  *° 
office;  and  that  ffonie  U-  fl,  '"  "aster's 

him,  claimed  thaHhe  t.  ,        °*':°""'  •"""S'"  '"  V 
the  3„m  of  «10  53         '"""'  ^'^'^  '"<'»''«  '»  him  in 

Theca„secomi„go„tobeheardo„f„r.,e,.directions 

paytnf  trthf  al\^:t:«:,t'''  '■"  ^  '■--  ^" 
-port;  and  that  Z™  ,,t  "d  .      «  '^  *«  Master's 

havmg  necessitated  the  proceedfn!^    !  /  ,t      °'"^'° 
having,  by  his  renorf  f„,   '™f'=""'Si  and  the  Master 

jj!t.<''  ""■  '"'--*■  fo^  the  adult  defendants  other  than 

Mr.  ir„*„,Q.c.,f„,tke  infant  defendants. 
Mr.  i»ca«,.%,Q,o.,f„,  the  defendants,,,,, 

weSeLd  ^^'''''  ^"'^  ^"«"-  -  *'««»  W, 


S 


The  other  facts  appear  in  the  judgment, 


by  administration  order.     The  nlalh-ff       .    ?  ^''^ 
;'"®  P^^'n<^iff  contends  that 
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the  orders  do  not  apply  to  his  case  ;  that  while  they 
apply  to  a  legatee  they  do  not  apply  to  the  personal 
representative  of  a  legatee,  which  he  is. 

I  do  not  know  that  the  question  has  arisen,  or  that 
any  order  has  been  made  in   such  a  case,  but  orders 
have  been  made  upon  the  application  of  assignees  of 
creditors,  though    creditors   only,  not  their   assignees, 
are  named  in  the  orders,  and  I  think  this  is  right ; 
and  I  can  see  no  possible  reason  why  if  a  legatee  may 
obtain  such  order  his  representative  should  not.     The 
orders  specify  what  classes  of  persons  may  apply,  and 
the  personal  representative  of  a  legatee  falls  as  much 
within  that  class  as  the  legatee  himself;  and  this  is  the 
construction,  according  to  Mr.  Daniell  (a),  put  upon  the 
analogous  orders  in  England.     He  says  :  "  The  general 
rules  as  to  the  persons  by  and  against  whom  a  suit 
may  be  instituted,  the  parties  to  a  suit  *  •  apply,  sub- 
ject to  the  qualilications  as  already  pointed  out,  [which 
do  not  touch  this  case,]  to  suits  commenced  by  sum- 
Jndgment.  ^ons,  as  Well  as  to  suits  commenced  by  bill."    I  should 
be  sorry  to  place  a  narrow  construction  upon  our  orders 
while  a  more  reasonable  construction  has  been  placed 
upon  the  analogous  orders   in  England.     There  is,  I 
think,  nothing  alleged  in  the  bill,  and  certainly  nothing 
is  contained  in  the  report,  which  the  plaintiff  would 
not  have  been  entitled  to  bring  before  the  Master  and 
before  the  Court  under  an   administration   order.     I 
refer  to,  without  repeating  the  opinion  I  expressed  on 
this  point  in  Eherts  v.  Eberts  (b). 

This  would  limit  the  plaintiff  to  the  recovery  of  any 
costs,  beyond  such  costs  as  he  would  be  entitled  to 
upon  summons  and  order  for  administration.  But  I 
am  disposed  to  go  further,  on  account  of  the  charge  of 
fraud  contained  in  the  14th  paragraph  of  the  bill. 
Reading  the  charges  contained  in  the  preceding  para- 
graplis  from  the  8th  to  the  13th,  we  find  in  them  a 


(a)  Daniell's  Prac.  5th  ed.  107.3. 


(b)  25  Gr.  565. 
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Statement  of    the   plaintiff's   grounds  of    .n      i  •  . 

s:ri:t:  rrr:  r^^  "=' 

J^/uLi  s;ys  than  ,  ,1    .      •  "  «'°''  '■"''•"    Mr. 

show  ^^Xil'tu  :;cis^T  °'."'\';'" 

but  it  may  well  be  undSl,  7'°"^ ™™'  by  'Ms; 

did  he  did  frandutZ    I  °1 1       T™  """  *'"" '«' 
tou,  and  offensive  l;:tl"'::„rr'"'"S.-at„i. 

plaintifT's  case,  not  sustaned'-  ,      "^'^  *°  "" 

tived  by  the  Ma»te  "eport  t""  f  """<;«;.»d  "ega- 
«t  all  controvert  whaVlCid  in  ^  Tf'"®, """  '  ''°  ""* 
W.  I  may  add,  that  iltZ  tu7''u  1*°""* 
«nd  upon  a  proper  case  on  "it  !  '"'^'  ™y' 

bearing  upon  ae'queTt    „  of'   ',  ,"  "fa't  '"^  ™"" 
both  the  point,  tolhich  I  have  tit Ld   ^™«  ''^°'' 
jurtnerit  is  a  ftipf   I'r.   +u 

-ade  no  den,and  „  "o^  'ItfZl^C  T  """'"^  "^ 
before  filincr  his  bill      n  •        V'-ff^"^  *«^  an  account 

would  „ot\a:eb'l  pr     u'^e^'oVr  "  'd ''^"'  '' 

-.king  otsucU  „  d  Land  :„uid  wff  f ^  '""'  ""> 
ment  without  suit-  b„t  1         .j  '"''  *°  a  settle- 

.  P«paring  of  i:!::  :  ri  f™-::"^  ^-«  led  to 
to  the  Master  to  tak     the  acc„u„r    V  ^  ""T"' 

=:rs^j,s-:rt~f;x^ 


r 


period. 


(a)  10  Gr.  433. 


« 
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^^88a    ^    As  to  the  subsequent  costs,  I  still  think,  as  I  thought 
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m  -Sfmt^/i  V.  iiou'e  (a),  that  the  rule  enunciated  in  Tehba 
V.  Carpenter  (b)  is  a  sound  one,  that  "  if  a  suit  would 
have  been  proper  and  the  executor  a  necessary  party, 
though  the  executor  had  not  misconducted  himself  he' 
ought  not  to  pay  all  the  costs  of  that  suit,  thoucrh  in 
the  course  of  the  suit  it  appears  he  has  misconducted 
himself;  but  it  the  misconduct  of  the  executor  was  the 
sole  occasion  of  the  suit,  he  ought  then  to  pay  the  costs  " 
In  a  subsequent  case,  McGiU  v.  Courticc  (c),  the  late 
Vice-chancellor  Moimt  held,   "  that  if  executors  by 
their  unfounded  claims,  or  by  their  supineness,  necrli- 
gence,  or  other  misconduct,  occasion  an  administration 
suit  to  be  brought,  they  primd  facie  subject  themselves 
to  habihty  for  the  general  costs  of  it,"  and  in  this  I 
entirely  concur. 

_    I  do  not  at  all  agree  that  where  by  the  proceedings 
m  the  suit  the  estate  obtains  all  that  it  is  entitled  to 
j«d,„cnt  ^^"i  ^«/hf«by  placed  in  as  good  a  position  as  if  the' 
•  executor  had  done  his  duty  in  the  management  of  the 
estate,  and  in  keeping  proper  accounts,  the  executor  is 
because  such  a  result   has  been  obtained,  entitled  to' 
his  costs,  or  necessarily  excused  from  the  payment  of 
costs.     Such  a  rule  would  not  be  a  sound  one  for  if 
the  executor  had   managed   the   estate  and  kept  his 
accounts  properly  the  result,  it  is  to  be  assumed,  as  a 
•      general  rule,  would  have  been  obtained  without  suit 
Where  this  result  has,  through  the  fault  of  the  executor 
been  obtained  only  by  means  of  litigation,  and  without 
It  could  not  be  obtained,  it  would  be  most  unjust  to 
compensate  the  executor  for  his  costs  out  of  the  estate  • 
and  I  see  no  good  reason  in  such  a  case  for  stopping 
short  and  merely  withholding  costs  from  the  party  in 
fault.     If  his  fault  has  occasioned  the  costs  which  the 
plaintiff  has  been  put  to,  there  is  no  reason  why  the 
estate  should  be  diminished  by  having  taken  out  of  it 
the  costs  incurred  in  getting  at  its  rights. 


(a)  11  Gr.  321. 


(b)   1  .Madd,  290. 


(c)  17  Qr.  275. 
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one.  and  ee.Ui,,,,  tw*;,.:^:;  Wp'^'^.T""''  ^^ 
itm  this  cniinfi.ir  ,.,1  "'**"'^'iip  in  an plyino-       t. 

the  e.,t    „      "  1^^^^^^^^^^  ''"ing  hi.,  !i!,4  to     ""' 

for  hi.,  pain,  ITCul    at'        '  '""  ™'"P™-"i°» 
i»  not  doprive,!  „„  °"  thio   °"'P°"'^'"'™  °f  ^"-h  he 
«.-ua.4o,„e„t  othi     ;  .t      f™"?,'"'--'-'  or 
-Pply  U.0  rule  in  r,W    v    (^i,.'  7°"'''  ""'  ''"""^'^ 
have  to  remember  that  tL    ^^T      '"''  "«""^'     "'^ 
in  thi,  country  a      ar  e  v  I,  „■'  "■"'"  ^'''"^  """""^ 
quaintanee  witirand  f^:'™™  ""  "'°"  '""'  '"""=  "=- 
for  bu.,i„e.„;  and     re  T  '  '"*  »«lo  aptitude 

than  their  b^r,;:  pr^*;"  th^e'tt  "'"^  ™"™^ 
estate  carefully  as  well  ..  ■  "^  """""Se  'he 

apply  the  ruir,™  ".rr'^f-'^'I^'-uldnot 

called  a  qualifieation       h  "ul,rpt  !r'°",  ^''  "  ""  ^^ 
in  r«46s  V.  Carpenter  ^P'-^  "■""'«  enunciated 

-aid'''t^2t:':/° '«^  -»  «>ere  i„  iittle  to  be 

.ood,  0,  the  -tfor:ixrb;x^irr  ^  -^  --- 
srr:rhi^:::'T"^'""™^^^^^^^ 

it  seems  to  havrbeen    re:ra:d    f "  *.' '"^'™'' 
by  the  Master  would  h,v.       /■?  .    '*  ■«>' eorreeted 

considerable  loss      [Th;  Ch  "  ™ ,'  "T  *^  '»'^'« 
portion,  of  the  Master^,  .^"^f'"'"''''  here  read  the 

ring  te  the  sale  of  the    1?°      T*";™  "''  '"'"'•  'cfer- 

n=anagement  of  tL  estat]  '"  "'"'^' "'"'  ««'       ' 

for'tt  Te":;  t^olfe'r "  :7  ™^'""-'»  »- 

aufferedsuchserieu,  os"  CtTh  f  T*"'  ""'"■» 
by  hi,  bad  and  =areie:^af:;irttf\h:",™''r 
whom  more  sympathy  is  due  Th!  V  f  "'''■  '<"■ 
tator  lived  and  died  withoutoJ  7  °'  ""•  *">■ 

band's  estate  the  benefiT,  to  jl\r"^  '"""^''  •>"'- 
which  benefits  have  bet  .^'fro^Ihr  """"'' ^^^ 
after  great  trouble  and  cxnS,  ^       ''™'°''  °»'y 


I.! 


5 

t 

I;  I 

M 
!■ 

f 


■1             ^ 

."^^1 

^^k:__    • 

1 

^^^^^^K 

:fl 

^^^HE,<| 

I 

1 

• 


10 


1880. 


CHANCKRY   RKPOItTS. 

In  my  opinion  this  case  is  ono  in  which  the  cost* 
subsequent  to  the  decree  Hhould  bo  paid  by  the 
executor. 


Sayles  v.  Brown. 

Altering  document— Bona  fides. 

A  mortgagee  executed  a  statutory  discharge,  which  was  incorrectly 
dated  ;  and  his  agent  in  good  faith,  and  in  order  to  make  the 
instrument  conform  to  the  intention  of  the  mortgagee,  altered  the 
date,  which  alteration  was,  under  the  circun.stances,  immaterial ; 
and,  as  altered,  the  document  stated  correctly  what  was  intended' 
by  the  parties  to  it.  Under  these  circumstances  a  bill  impeaching 
the  validity  of  such  discharge  was  dismissed,  with  costs. 

This  suit  was  instituted  by  the  widow  ano  ndminig- 
tratrix  of  the  late  Francis  Sayles  upon  a  mortgage 
executed  by  the  defendant  Broivn  to  Sayles,  who  died 
statement.  22nd  March,  1879.     It  appeared  that  after  the  decease 
of  her  husband  Mrs.  Sayles  had  employed  one  Dun- 
combe,  a  Solicitor,  residing  at  Simcoe,  in  transacting 
her  business,  in  the  course  of  which  he  had  persuaded 
her  that  it  was  necessary  to  obtain  a  renewal  of  that 
mortgage,  and  for  that  purpose  obtained  her  signature 
to  a  discharge  of  mortgage  in  order,  as  he  said,  to  pro- 
cure the  renewal  mortgage.     Instead  of  this,  however, 
he  effected  a  loan  with  the  defendant  Loive  for  ^1,400,' 
which   he  advanced  upon   a  mortgage  executed  by 
Broiun  for  that  amount,  and  out  of  this  advance  the 
amount  due  on  Mrs.  Sayles's  mortgage  was  handed  over 
to  Foley,  a  clerk  of  Duneomhe's,  which  he  deposited  to 
the  credit  of  Buncombe,  who  about  three  weeks  after- 
wards left  the  country  without  paying  it  to  Mrs.  Sayles. 
When  the  discharge  was   taken    to   Mrs.  Sayles  to 
execute,  it  was  dated  in  "  September,"  and  the  witness 
to  her  signature,  Foley,  swore  that  he  altered  it  to- 
"  August,"  in  her  presence,  after  she  had  executed  it. 
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state  it  w,«  taken*,,  ,1      ^"I"  "'"'''•-'••    ""J  in  that 
registered  ^'^''""'-^  «'«"''■  «■"!  July 

Mr.  ^Smy^/i,  for  the  plaintiff 

Mr.  5oyrf,  Q.  C.  for  the  defendant  Brown. 

Mr.  ii!o66,  for  the  defendant  Zot6'e. 

thatrdlndTnt:  It^enSd^f  ^  --I;^ecided  .... 

the  alterations  in  the  Xcha  I    of    ^  '"''''''  ""'"' 
vpnfr.r]  fi.,  •     X  "iscnaige  ot  the  mort^aae  m-e- 

vented  the  instrument  from  beina  operative    Th  \ 

of  the  party  who  sianprl  fh.   ,.'°,  P^^^*^^'«-   The  agent 

intended  bv  the  m,.t,-„.  ,    ff  >^'"'.  ''"V  "hat  was 

to  me,  and  oZllXoi^ZV,^  "^  ^'Y"^ 
in  favour  of  tlie  nlultvSZ-.^^'     "  """"^'"''"o 

m.sMherefore.hr&Vtithrr"     '''  ^"' 


II 


(a)  L.  R.  I  c.  C.  R.  200 
(c)  L.  S.  8  Ex.  171. 


(ft)  L.  R.  3  0.  R  573 
W  11  Rep.  27. 


Stfttoment 
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Murray  v.  Oihson. 

Loan  ami  Savings  Soeietti~Trta»urer—Manager~Suretiefi~IAnhil\ly 
qf  coMuretiet  to  contribute — Entries  in  books— Evidence. 

A  loan  mid  savings  society  uppointod  6".  their  troosurer  ;  and  the 
plaintiffs  and  defendant  by  two  scpnrato  bonds  became  sureties  for 
the  duo  discharge  of  the  duties  of  siich  otHcer.  By  several  Aots  of 
the  LegisI  ituro  the  society  was  incorporated,  and  its  powers 
materially  increased ,  and  (/.  appointed  its  manager,  the  duties  of 
which  it  was  shewn  were  similar  to  those  of  treasurer,  the  name 
of  manager  being  given  simply  as  one  of  honour,  and  did  not  involve 
any  additional  duties.  G.  made  default  in  his  office,  and  a  suit 
was  instituted  by  the  society  against  all  the  sureties,  which  was 
compromised  by  the  plaiutifTs  paying  about  one-half  of  the  sum 
clain''ed  by  the  society. 

Held,  tuat  the  defendant  was  liound  to  contribute  his  share  of  the 
money  so  paid,  and  that  the  change  in  the  name  of  the  officer 
aflForded  no  defence  to  the  claim  of  the  plaintiffs. 

Held,  also,  that  in  such  a  case  the  entries  of  O.  in  the  books  of  the 
society  were  not  evidence  against  the  sureties  during  the  lifetime 
of  U. 

This  suit  was  instituted  by  Adam  Murray,  diaries 
Murray,  and  John  Elliott,  to  enforce  contribution  or 
payment  bj'  the  defendant  Purkia  of  his  share  of  the 
moneys  paid  by  the  plaintiffs  under  a  bond  entered 
into  by  him,  as  co-surety  with  the  plaintiffs  for  the 
defendant  Gibson. 

The  bill  set  forth  that  in  April,  1870,  the  Huron  and 
Erie  Loan  and  Savings  Society  had  appointed  Oibson 
to  the  position  of  treasurer  of  the  society,  and  re- 
quired him,  before  entering  on  his  duties,  to  give 
security,  himself  in  the  sum  of  S8,000,  and  sureties  for 
a  .similar  amount,  for  the  just  and  faithful  perform- 
ance of  the  duties  which  would  devolve  upon  him  as 
treasurer.  On  the  6th  August,  1870,  Gibson  delivered 
to  the  society  his  own  bond  for  the  sum  of  $8,000,  and 
on  the  8th  of  the  same  month,  the  defendant  Purkis 
gave  his  bond  for  the  sum  of  S4,000,  and  the  plain- 
tiffs their  joint  bonds  for  a  like  sum,  and  thereupon 
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money  l.-IonLMi,  r  f,.  .v  •  '*"  *'''"'^'""  «"'»'^  of 

ftonULc  society;  that  tl,„  ici,..:?^'' ",''""■'"'>■<'■• 

fiiwi  n  bin  .,,...i,i„,, ,,        ,  y  '"  i^wiiiiiT,  i«78, 

baianc,  fo,  ,;,„;;;:""'  "r  »■-"-'"  i^y  th„' 

an,ou,.to.l  to  al,o     «  ,00.  Tf^  ''>',^'''".  """«'. 

t.-ca»„.or  before  reecivin,-  ilJXl  """'  "■' 

the  faithful  ,,o,fo„„anc     «,    ;     ^T'  "™"'^'  *°'  '^'•"" 
to  the  ruh,,  of  t,,„  ,„eietv      He  :       „T  ™''"'".>' 
liaviMg  become  suretv   „  tl  ^''''''tt^-'il.  however, 

-n.  .Tf  84,,;:.  ,ri :  *"  ,-:,t^>; ;« ^  ''o,..  ,„.  the 

0;W«w„»,„eeo,.di„ato  he  ut  '^  "'"P"'""— '  of 
ttat  GWson  having  ,.t.,fo„„!,l  b,  ,  ^  T'"'  """■  ""<' 
the  one  year  hi,  7W  •,/'""' ''"'"""^  f"-- 

come  surety  for  GiL,ou  a,  trl  "e       ^    I 'T',''" 

8ubse,j„e„t  to  the  execution  of  hi,  bond     he  e 

had  become  incorporated  by  Statute  ^i'vicrctTo" 

-cu„t,e,  and  moneys,  which  rule,  were  ^ot  eom;S 
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Murray 

T. 

Gibson. 


with ;  and  that  sometime  subsequent  to  the  execution 
of  his  .said  bond,  the  Company  became  aware   that 
Gibson  was  a  defaulter,  which  information  was  not 
communicated   to  the  defendant,  but   it  was  agreed 
between  the  society  and  Gibso7i  that  he  should  make 
good  to  them  the  amount  of  such  defalcation,  and  he 
was  thereupon  continued  by  the  society  as  "  treasurer  ;" 
and  if  previously  liable  for  any  defalcations,  the  defen- 
dant submitted  he   was  not   so   subsequently   to  the 
arrangement  made  between  the  society  and  Gibson. 
The  defendant  further  asserted  that  before  any  payment 
was  made  to  the  society  by  the  plaintiffs,  they  were 
aware  that  he  repudiated  any  liability  to  the  society ; 
and  that  the  payment  so  made  was  voluntary  and 
without  the  knowledge  of  defendant;   and  the  plain- 
tiffs were  therefore  not  entitled  to  any  relief  in  the 
premises. 

The  defendant  also  submitted  that  as  his  bond  to 
the  society  had  been  executed  before  the  making  and 
■fltatement.  coming  into  force  of  the  Acts  37  Vict.  ch.  50,  O.,  40 
Vict.  ch.  48,  C,  39  Vict.  ch.  32,  0.,and  40  Vict.  ch.  22,' O., 
whereby  the   powers  of  the  said  society  were  greatly 
enlarged,  and  of  which  powers  the  society  availed  itself, 
and  thereby  the  duties  and  general  liability  of  Gibson 
were  greatly  increased,  and  the  risk  and  liability  to 
loss   by    the  defendant   also  greatly   increased   Avith- 
out  his  consent ;  and  that  up  to  the  time  of  the  society 
so  availing  itself  of  such  increased  powere,  Gibson  per- 
formed all  his  duties  as  such  treasurer  of  the  society, 
and  therefore  he,  the  defendant,  was  discharged  from' 
all  liability  as  surety  under  said  bond. 

The  defendant  Gibson  also  answered  the  bill,  admit- 
ting substantially  the  allegations  thereof. 

The  cause  having  been  put  at  issue  came  on  for  hear- 
ing before  the  Chancellor  at  the  sittings  of  the  Court 
at  London  in  the  Autumn  of  1879. 

Mr.  Boyd,  Q.  C,  and  Mr.  Meredith,  Q.  C,  for  the 
plaintiffs. 
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Mr.   Bethune  and  Mr     Wnlh^.^    t      l-l      -,  . 
Purkis.  "^'  ^""^  *^^  (defendant    1880, 
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The  defendant  Gibson  did  not  appear. 


Murray 

V. 

Oibaon. 


The  only  question  „,.g„ed  at  any  length  to  the 

effect  upon  the  liability  „f  fte  defendanfkZ   o 

the  change  of  name  of  the  office  heU  1™  r'l     \? 

plaintiff,  insistinc  that  the  Zil  ^  "''"""'>  *" 

previously  dischnCby^fe^r^^^^ 

^^s..ties  .ere  Lt  l^^^T^::^- 

The  other  fact,  arc  stated  in  the  judgment. 

The  bond  of  the  defendant,  dated  8th  August    lS7n 
-to  the  Huron  and  Erie  Saving  and  Loan  tc IL 

of  t,-ca.,rer  of  the  J  ty  or  by  at  ler     '""""'^ 

By-law  XI,  in  force  at  that  date,  provided  that  » 

J^asurer  should  be  appointed  who  sh;Sd  ab   pe^J 

the  du  ,es  of  secretary,  and  who  should  be  emnower^ 

shall  be  manager  of  Z'Z^^'^X'X'Ty. 
assistance  as  may  be  required,  111  all  pX/^ 
duues  „i  secretary;"  and  it  gives  to  him  thT  ame 
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1880. 


Murray 

T. 

OibaoD. 


duties  as  the  previous  by-law — to  receive  and  pay  all 
moneys  for  and  on  behalf  of  the  company.  It  is  in  evi- 
dence that  Gibson's  duties  under  the  second  by-law- 
were  the  same,  or  substantially  the  same,  as  under  the 
first  by-law ;  that  the  name  of  manager  was  given  as 
one  of  honour  only,  and  did  not  involve  any  additional 
duties. 

It  is  also  in  evidence  that  the  supervision  exercised 
by  the  company  over  its  treasurer  was  loose  and  negli- 
gent; and  this  is  made  a  ground  of  defence  to  the 
plaintitis'  suit. 

In  the  case  of  Black  v.  The  Ottoman  Bank  (a),  in  the 
Privy  Council,  one  Pisani  was  agent  or  broker  of  the 
bank,  and  Black  was  his  sui-ety  by  bond  to  the  bank 
for  his  honest  and  faithful  discharge  of  the  duties  of 
his  office.  The  bank  brought  suit  against  Black, 
alleging  misappropriations  by  Pisa  ?ii  of  moneys  received 
by  him  in  his  office.  The  defendant  pleaded  for  his 
fifth  plea  as  follows :  "And  further,  I  say  that  the  offi- 
Judgment.  cers  of  the  said  bank  were  guilty  of  negligence  and  want 
of  due  care  in  checking  and  properly  examining  the 
accounts  of  the  said  Pisani,  and  in  requiring  payment 
from  time  to  time  of  the  moneys  received  on  its  behalf; 
and  that  by  and  owing  to  such  negligence  and  want  of 
care,  as  aforesaid,  the  default  alleged  in  the  petition 
arose,  whereby  I  was  released  and  discharged." 

This  plea  goes  certainly  to  the  full  extent  of  what 
has  been  pressed  in  this  case  in  the  way  of  want  of 
due  supervision  and  of  negligence.  The  plea  was 
demurred  to  as  bad  in  substance,  and  the  demurrer 
was  sustained. 

The  judgment  was  delivered  by  Lord  Kingsdown 
who  observed :  "  The  terms  of  the  plaintiffs'  demurrer, 
as  it  is  called,  shew  that  they  do  not  admit  the  supposed 
duty,  for  they  insist  that  no  such  duty  is  imposed  by 
the  bond.     The  question,  therefore,  is,  whether  this 


iff? 


(a)  15  Moore  P.  C.  C.  472. 


1880. 
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obligation  is  to  be  implied  by  law  it  clearlv  not  U  ' 
expressed  in  the  bond      Tlf.  •  ,       ^    °^  ^^^^S 

the  case  seem  to  be  nn^f'  ^,^l.P""«^P'««  applicable  to 
referred  tot  tl  C^T'^^:' ''  the  authorities 
Co.  V.  Harlev  (a)  MnT  f  '''''^  Navigation 
mv  ^    r        ^  .s      ^^^'"'^''OOart  v.   Watson  (h)   Daw 

i^Lart^;^  ^z:^  ^nv'  ?Tf  ^- 

Cott.nka.n,  i„  a..^  v.  t"!  ff)     From  thlf 
cases  it  is  clear  flmt   „^      xi.         .    ^-^ '''    -"^rom  these 

the  rule  ^Z^^T^^T ^  "" ''''^' 
the  mere  passive  -activityTfVe  11^:  wh'^' 
l^lTbt^t"  ^^ven-hiLeglect  ZZ  trprin" 
cipal  debtor  to  account  in  reasonable  time  and  tn 
enforce  payment  against  him-does  not  dZt  .u 
surety;  that  there  must  be  some  positive  at  d^^^^^^  h 
him  to  the  prejudice  of  the  surety   or  such  d^  I 

neg  urence  as    in   ^h^   i  ^'         ^"  degree  of 

yi^encc  as,   ip   the   language  of   Wood    V  n     • 

Dawson  v.  Laiues  'to  imnW  •  '      "      ■   ^^ 

to  fraud'    Ti?         .         ^ "^  connivance  and  amount 

of  dishonesty."  ^       ^  *^^  consequences 

There  are  several  other  cases  establishing,  f b. 
principle,  but  the  law  is  so  clearly  enunSd  b^^  H 
^^,.^o..,in  the  judgmentfrom'whrchTh  ve^^^^^^^^^ 
that  It  IS  unnecessary  to  refer  to  others.  Several  of 
them  are  summarized  in  the  judgment  of  WuZn  S 
in  Meg^na  v.  PHngle  (g).  This  ground  of  d^ence'  t 
my  judgment,  faik  "  oi  aeience,  m 

of  fbT^'/T""^  "^  ^'^'"^^  '''  '^'^'  '^fter  the  giving 
of  the  bond  of  suretyship,  the  duties  of  Gibson'! oZl 
were  materially  altered  and  added  to.  and  tWisk  ^f 
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(a)  10  East  34. 
(cj  1  Kay  280. 
(ej  2  Buss.  381. 


3-- VOL.  XXVIII  GR 


(bj  3  CI.  &  Pin.  626. 
(dj  3  Mer,  272. 

(!7)32U.C.R.3()8."  "'^• 
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1880.    the  surety  thereby  inci-eased.     It  is  objected  that  this 
alleged  change  of,  and  addition  to  duties  is  not  suffi- 
ciently alleged  in  the  answer,  and  DeColyav,  p.  270, 
and  the  case  of  Anderson  v.  Thornton  (a),  are  referred 
to.     The  answer  does  not  point  out  the  particulars  of 
the  alleged  changes  and  additions ;  and,  in  strictness, 
I  incline  to  think  this  ground  of  defence  not  well  taken. 
But,  at  any  rate,  I  do  not  think  that  there  has  been 
any  such  material  change  in,  or  addition  to  the  duties 
of  the  office  as  will  entitle  the  surety  to  be  discharo-ed. 
The  terms  of  the  bond  are  comprehensive  ;  he  is  duly 
to  account  for  all  moneys  that  shall  come  to  his  hands, 
not  only  as  treasurer,  but  also  "by  any  other  ways  or 
means,  on  account  of  the  society,"  and  there  are  the 
added   words,  that  he  shall  "  in  every    other  respect 
justly  and  faithfully  perform  and  discharge  the  duties 
and  obligations  which  from  time  to  time  shall  devolve 
upon  him  in  such  capacity."     These  words  contemplate 
that  he  might  receive  moneys  for  the   company   by 
Judifment.  Q^j^g^.  ^g^yg  ^^^  means  than  as  treasurer ;  and  that 
duties  and  obligations  besides  those  pertaining  strictly 
to  the  office  of  treasurer  might,  from  time  to  time, 
devolve  upon  him  in  the  capacity  to  which  he  was 
appointed.   The  bond,  it  is  true,  recites  his  appointment 
to  the  office  of  treasurer ;  but  that  being  so  does  not  limit 
the  general  words  of  the  bond,  as  was  held  in  Ostvald 
V.  The  Mayor  of  Berwick  (6). 

As  I  understand  the  cases  the  surety  is  not  discharged 
particularly  where  the  suretyship  is  in  any  such  broad' 
and  general  terms  as  it  is  here,  by  so7ne  changes  in  or 
addition  to  the  duties  of  the  office ;  but  to  discharge 
liim  theremust  be  some  material  change  in  the  nature  and 
character  of  the  duties  of  the  office.  In  Pybua  v.  Gibh  (c), 
where  the  suretyship  was  for  the  bailiff  of  a  county,  the 
surety  was  held  discharged,  the  nature  and  d"  tie's  of 


(a)  3  Q.  B.  271. 
(c)  6  E.  &  B.  902. 


(b)  IE.  &B.  295;5H.  L.  C.  556. 
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the  nature  and  functions  of  the  offi?  '  '  ""^'''^'^ 

are  changed ;  for  if  they  are  "he  ^U  T  f '"P^^-V"^^^^ 
same  office  within  the  LT'  ^''/'^^^^'  "'*  i«  not  the 
pointed  out  the  Chan   "rT^"'  ""  ^««^'"  «nd  he 

think  that  the  office'     rs^iall^'t^^'  ^^''^"^'=  "^ 
sureties  no  longer  liable  "    ''"^'^"^  ^^^^"ged,  and  the 

The  language  of  some  of  ihn  t  j 
commented  upon  in  the  more'      ^^  ^"  '^^^  ^^««  ^^ 

B.  quotes  the  marginal  not.Tn  p  ;  ''^^'^^-      ^mm..e«, 
that  these  statutes^ad  so  it    "t''  "^  '^^'^^■''^•-  "  ^^'^ 
of  the  office  of  bailiff  thit  T       J  '^'^^"^  ^'^  "^^ure 
liable  to  indemnify'Ibetigh  Sff  r^"."^  ^°"^- 
misconduct  of  a  was  in  fesnect  !f     '"  '^'""^^  '^' 
the  jurisdiction  conferred  by^t    g'^^v'  "^'^'^ 
^n  respect  of  which  the  dutv  lf\?  \^  ^''^-  '■  ^^' 
altered  by  subsequent  acts     \  n  ,    ^  ^^'^'^^  "^^  "«* 
added  :  "I  canno?help  savin    ft     ■     "  '''™'^'^  '^"%« 
factory  than  some  of  thp  L^^      •    '^  "'"''^  ^"^''<^  satis-  J"%»ent. 
because  it  puts  the  ma Uer  onT"'  t  '""^  ^^^S^ent, 
the  office  was  altered  "      iSf  "^^^  ^^^"nd-that 
"marginal  note  in  P.6l,,  ^  ^M.«..,  j.,  ^.j^.  .  ^^^^ 

-t,  and  it  agrees  witrLord^T^  "^  ^^  ''  '''- 
In  the  same  case  in  th<.  r     "''''^^!."«. Judgment." 

miles,  J.,  said  :  "It  ToZ\T,T"  .^'^'^  ^'  ''-  ^^U 
the  mere  fact  of  the  prindna   A  T^""^'  ^°*  '^^^  that 
employment,  and  receTvTn?:,^^^^^^^^^ 
which  would  be  an  increled  \^Z  ?°""*  "^  ^^''"^y, 
reHeved  the  sureties  froT      ^''^T.^^t.on  to  dishonesty 

found  with  this Xl^^^inrE '^"     ^^^-^^^ 

like  this  case.      The  bond  of  »    ^  ^'  ''  ^  ^°°^  ^«al 

-s.  "during  his  serWce  :  ele/:r  '""^r'"'^^' 
c^^^^^ha^^ 

(«)  L.  P,  2  C.  P.  469^  ^b)l^^^rrZ~~  "^ 

(0^  19  U.  C.  C.  P  490 
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1880.  not  embezzle,  &c.,  and  the  surety  covenanted  for  his 
^^J>^  principal  doing  this.  The  plea  was,  that  before  breach 
oiLn.  Barnes  was  (without  the  defendant's  consent)  removed 
by  plaintiff  from  the  situation  of  clerk  in  their  employ, 
and  appointed  to  another  office  and  situation,  to  wit, 
to  the  office  of  teller  in  the  bank  at  Kingston,  which 
was  another  and  different  office,  and  in  which  he  was 
entrusted  with  far  larger  moneys  than  in  the  former 
employment,  and  his  responsibility  entirely  changed 
and  greatly  increased. 

This  plea  was  demurred  to,  and  the  Court  held  it  to 
be  no  answer  to  the  declai-ation.  I  do  not  see  that  the 
words,  "  or  in  any  other  capacity "  ivhatsoever,  are 
larger  than  the  words  used  in  the  bond  in  this  case. 

I  have  referred  to  the  cases  cited  by  Mr.  BetJmneeind 
to  some  others.     I  do  not  find  that  in  any  of  them  a 
surety  has  been  held  to  be  discharged,  unless  the  office 
itself  has  been  essentially  changed.     I  have  examined 
what  Mr.  Bethmie  has  pointed  out  as  changes  or  addi- 
judsment.  tional  duties.      They  do  not,  in  my  judgment,  amount 
to  such  changes  in  the  nature  and  functions  of  the 
office  to  which,  looking  at  the  language  of  the  defen- 
dant's bond,  Gibson  was  appointed,  as  that,  in  the  lan- 
guage of  Bramwell,  B.,  "  the  office  was  altered."     In 
my  opinion,  therefore,  this  ground  of  defence  also  fails. 
I  have  had  more  doubt  as  to  the  effect  of  what  is 
taken  to  be  a  change  in  the  tenure  of  the  office  of 
treasurer.     I  do  not  find  that  the  office  ever  was  an 
annual  one.     But  the  by-laws  of  1875-6  provide  (No. 
49)  as  to  the  solicitor,  inspecting  director,  and  treasurer, 
that  neither  shall  be  removed  except  at  a  meetino-  of 
the  directors  specially  convened  for  that  pui-pose,  and 
by  a  two-thirds  majority  of  the  whole  board.   How  the 
treasurer  was  removable  before  the  passing  of  that 
order  I  am  not  informed,  so  that  I  do  not  know  whe- 
ther that  order  facilitated  his  removal  or  made  it  more 
difficult,  or  made  any  change  one  way  or  the  other. 
But  I  think  the  objection  ought  not  to  be  entertained. 
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I  know' ihat  uta  t  L",  ^T"?  f  "'''""'-' ""^  do 
fra.ued  tho  fourtlth  n  '"'" V^  "« l'i«»<J<^'- when  h<. 
objections  a  "^tf^f;"'''  "'  ««  «"»«,..  The 
objection  i.  .,0  iittle^e  LlTttt  H  '°,  ^  J"^ 
pennitted  a  supplemental  alTwe'  fn  Lde""  T^^'"" 
raised.  1  doubt  if  it  ,,„   11 1  ^"^  'o  its  be  ng 

The  cases  ^dV' MrCj/.f  t°''^""™  ""-O 
«ems  to  me,  ail  distingtilatle  f  '  T  "''"'•  '^  " 
tlie  point  is  not,  as  I  th^  t  „  "'"  "'"  '='"'*•  l"".  a* 
do  not  discuss  tlien.  '  "'""  "'"^''  *'  i"»<'ings,  I 

by'^^'iilreSce'i?  :r*' '-  *°  °«-  ^°*' 
^/M.>M  V.  G„X)=~':bT'''"'\"'  ■="- 

making  the  entry  was  dead  L,,,"^'  *^'  P"™" 
offered.    It  might  not  h.  ""  ''"''™™  -"as 

rule  so  as  to  f  Lt    he  „    7"°""""  '"  ''^'»'J  "-e 

-king  the  enti-rLflC-:  I^rhi!"^  f;'-" 
cannot  be  procured;  but  I  find  tW       I  ""f , ''"'"ence 
offered  and  refused  n  -s'iSl  '  1      "^  '"''™''  ™  '"'""'' 
1  Moo.  &.  Bob.  (4)     Itrl  "'*■  '■»P"''"«i  » 

it  is  only  where  «»  r,!,  ', "  "  «™'"^'  ■■"'».  'hat 

thatthe"e„tr;re;?r:Xf '"^  ""'  ^"'^^  '-'^^ 

'he  entries  themselveTS:;  t'lZ^'Tu'  T^™' 
the  further  evidence  f n  r..^^      J^^^^ce.     it  is  only  that 

be  pressed  in  thXsL    ^ :r  ^^^^ 
account  more  difficult      I  do  ;^     '  ^'  *f ^^"^  «^  *h« 
Hmit  the  powers  of  the  Mast LTn  uS    r^^^'  *^ 
under  order  228,  or  otherwise  ^      '  ^''''"°* 

The  decree  will  be  with  costs. 
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1880.  J 
^""""^  Hopper  v.  Harrison. 

Practice— General  orders  244,  2A&—Dhcovery— Relief, 

In  proceeding  upon  a  reference  under  a  decree,  the  Master  cannot 
under  the  General  Orders  24-*,  245,  order  a  person  to  be  made  a 
party  to  the  suit  against  whom  any  relief  is  sought ;  and  where  in 
proceeding  under  a  decree  for  the  adniiniHtration  of  a  testator's 
estate,  the  Master  directed  one  D. ,  who  had  been  in  partnership 
with  the  testator  up  to  the  time  •>£  his  ileath  to  be  made  a  party, 
and  reciuiring  him  with  the  e.\6outors  to  bring  in  under  oath  an 
account  of  the  partnership  de.ilings,  a,  ainat  which  D.  appealed, 
the  Court  [Proudfoot,  V.  C.,]  hthi  the  object  of  making  D.  a 
party  was  for  the  purpose  either  of  relief  or  discovery,  and  in 
either  view  the  plaintiflF  could  not  obtain  it  in  this  mode  of  pro- 
ceeding, as  D.,  so  fai-  as  discovery  was  concerned,  could  only  be 
regarded  as  a  witness. 

This  was  a  motion  to  set  aside  the  order  of  the 
Master  directing  one  William  Davison  to  be  made  a 
party  in  his  office,  under  the  circun  jtances  set  forth 
at  length  in  the  judgment. 

Mr.  Spencer,  for  Davison. 

Mr.  Moss,  for  the  plaintiff. 

Mr.  Perchie,  for  the  defendants  other  than  Davison. 

August  sist.     Proudfoot,  V.  C— This  bill  is  filed  by  a  legatee 
Judgment.  ^^'^^^  ^^^^  will  of  Henvij  Harrison,  and  an  order  has 
been  made  for  the  administration  of  his  estate.     The 
defendants  in   the  suit  are  the  executrix  and  thd  exe- 
cutor. 

Henry  Harrison  was  in  his  life  time  and  at  the  time 
of  his  death  in  partnership  with  one  Robert  John 
Davison,  and  shortly  before  his  death  the  testator  made 
an  agreement  with  Davison,  that,  in  the  event  of  the 
death  of  either,  his  executors  should  continue  the 
partnership  with  the  survivor  for  so  long  a  time  as 
might  be  agreed  upon  or  as  might  be  necessary. 
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agreement.  """""  '"  V«r,»mco  of  that 

aee»err„lef  "n:  t 'l°  if™""^'  *^  »'-'"  >- 

.ere,.s,e.ei„:r:;:^x:;-:;_.«;;-;;at„..i.. 

party  to  the  suif  o..  i  *     i  ^"vison  to  be  made  a 

i-na„oat.»,eeo\„t72';;:,=:---^ 
Davison  now  moves  fnr  nr,  ^..i 

-«o  the  „r.e..  an/;:::".:  u.  ";s:^r,-' 

hnnaparty,  on  the  rrrouncl  thnt  J  '"™' '"^king 

that  he  was  a  necessary  pa  t  ^n  uLn       ""  ^'"'" 
perly  be  made  «   ..o  /  •       ,  "^*  lie  cannot  pro- 

purpose:  "1;,:,,^:^ « "'",*'"'"-'^  °«» f-""^ 

Master.  "  "'"  '"•'''■'  ""^  ™™nt  of  the 

a  party  all  thf.  <f^,.K  •    .     ^  '^  "^  ^^'^^^  made 

»/accr»"  it>r..u; ::  ";::t:;^- V"''"'  "^-^^ 

i^atvVm  were  sold  «f  r.,.!  i-        ^^''^  °^  Harrison  and 

the  oredito^ofl^tr    L":':"  "'  *'°  ■"'""'°  °' 
««le;  that  the  hook"   rf  th  7'"'"=°'"'»"ng  to  the 

tl.e  purchase,.  alTutt'^f    i    l":,^    h  "T  """*  "' 
Without  the   books  m«V»  '       ^  ''^  '^'"^""^« 

..^attltSlairtt 

the  hu,„,eas  had  been  going  baekwarcU  and  the  crcdi! 
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Hopper 
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tors  (letennincd  to  wind  it  up ,  that  the  proceeds  of 
the  sale  were  not  sufficient  to  pay  tlie  debts  of  the 
firm,  and  the  whole  amount  went  to  the  creditors,  and 
he  claims  nothing  out  of  the  business,  or  against  the 
estate  of  the  testator;  that  he  is  willing  to  give  evi- 
dence in  the  cause  as  to  the  partnership  atiairs,  and  to 
furnish  the  executors  with  any  information  in  his 
power ;  that  the  bookkeeper  of  the  Ilrm  was  chosen 
by  the  executors ;  that  before  he  was  made  a  party 
the  firm  was  dissolved  by  the  sale,  &c. 

All  the  matters  stated  in  this  affidavit  are  more  pro- 
perly grounds  for  an  application  to  the  Master  to  vary 
or  modify  his  order  and  warrant,  than  for  an  applica- 
tion here  to  rescind  the  order.     But  no  application  of 
that    kind    has    been    made,    or    they  might  prove 
grounds  for  excusing  the  defendant  from  making  up 
an  account,  though  the  affidavit  does  not  shew  Ihat 
he  cannot  have  access  to  the  books  if  he  desire  it. 
The  motion,  however,  was  argued  upon  the  broader 
Judgmeat.  ground  that  the  Master  had  no  power  under  our  Gen-  ' 
era,l  Orders  to  make  any  one  a  party  against  whom 
relief  is  sought,  and  that  relief  is  sought  here  by  re- 
quiring Davisoih  to  bring  in  accounts. 

It  was  assumed  upon  the  argument,  that  the  ques- 
tion had  been  decided  by  Master  Boyd  in  Kline  v. 
Kline  (a),  in  favour  of  the  authority  of  the  Master,  and 
the  motion  was  made  for  the  purpose  of  bringing  that 
case  under  review.     But  I  do  not  so  understand  that 
decision.     The  Master  refers  to  the  construction  placed 
by  Mowat,  V.  C,  on  the  General  Orders,  limiting  their 
oper;:tion  to  cases  in   which   it    was  only  desired  to 
bind  the  defendant,  not  to  seek  any  relief  against  him, 
and  in  conformity  with   the  decisions  to  that  effect,' 
directs  the  partner  to  be  served.    It  is  plain,  then,  that 
he  did  not  mean  to  say,  that  if  relief  were  sought 
against  him,  it  would  have  been  proper  to  make  him  a 


(a)  3  Gh.  Gh.  R.  187. 
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qualifi„|  c„„,tructi„„,  .„d  couM  ^^    """'  T"" ' 

o?reUo:pti:::;;^"^:;^';M«'-;-.„fa„  equity 

therefc-o  <,„„Wea  that  fCIoX^ZTC:  ^/"l  "' 
cases  where  no  dir.-of  ...i-  <•  •  ^  confined  to 

*I>V  may  be  bound  U  t  ^?'°'  "  "'""'y  ">«t 

analogous  to  wl  It  ,   ^       ,  ff  """""a'  i"  a  m»„„e, 

JrL:°doif;,!;:'^r:"  "i  "-^  '"^°-™"' » *= 

from  the  d    en    ;:  *:^  "'f' ',T  "'"'  ™'  -^'"-<" 
therefore  be  Tet  .  i ,'   „,  it  "■'  '""  ""^  »""<" 

that  decision  to  makA"  '"■"'""'  """"S'''  ■"'"hm  ■'"•<».« 

binding  him  No  ' t  it  !  ''■'";'^  '"  "">  l'""-?--  "f 
affiUavU  that  he  do  ™tT''  ""'.'  ''  '"^^  '"  "» 
decea.,ed-,  estate,  o"  It  j"'  T  "?.  '«"""'  '"^^ 
to  put  that  in  a  »h»^f      u  ""■  °'  "  "'  ''<«I"i''ite 

whichcanb    Ittffectallr  °I"'  '«""^'   "■»• 
party  efleclually  done  by  making  him  a 

But  a  different  question  arises  in  r»ard  t^  .^ 
rant  requiring  Davison  to  brin,  in  fecilt        '""■' 
junction  with  the  executor,      wf  .     «™""ts  m  con- 
relief  or  discovery  Tft^irf    tt  ''T"^Y  '"■  "'"'»' 
Master's  power  ui^der    ho  Gene  a  Orl"  '"'™'  """ 

~;>m/lf  discoZ^''  Ln  Tt  f;*"'"*  *^-^'^' 
pWntiff  not  bei„g";n  uL  to  re  f  Tth""'  '"^ 
.^edbeingi^^^^,^,,^^    ht  .    f  tn^ 


S5 


(a)  11  Gr.  276,  278-9. 
4~V0L.  XXVIII  GR. 


(b)  Qon.  Ord.  60. 
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had  against  him,  tho  plai.itifTs  cannot,  in  this  mode 
have   discovery   from   him.     Th.is.  where   a  bill   was 
filod  for  a  discovery  merely  to  support  an  action  in- 
tcndc'd  to  be  commenced  at  law,  though  the  case  was 
thus  brought  within  the  jurisdicti.m  of  equity  to  com- 
pol  a  discovery,  yet  the  Court  being  of  opinion  tlmt 
the  case  stated  by  the  l)ill  was  not  such  as  would  sup- 
port  an  action,  a  demurrer  was  allowed;  for  unless  the 
plamtiff  had   a  title   to  recover   in  an  action  at  law 
supposing  his  case  to  be  true,  he  had  no  title  to  the 
assistance   of  a  Court  of  E.iuity  to  obtain  from  the 
confession  of  tho   defendant  evidence  of  the  truth  of 
the   case.     Debigge  v.  Howe,  cited  in  Vanheythusen 
Eq.  Draftsman,  vol.  1,  p.  483.     Mr.  Maddock  (a)  says  • 
"  The  modern  doctrine  is,  that  if  a  bill  be  brou.rht  for 
discovery  and  relief,  if  the  discovery  is  sought  for  the 
purpose  of  the  relief,  the  plaintiff  cannot  have  the  dia- 
covery."     More  recent  cases  to  the  same  efTect  may  be 
found  collected  in  Seton  on  Dciees,  4th  .'d.,  loT. 

A  bill  praying  for  an  account,  and  therefore  a  war- 
rant requiring  the  production  of  an  account,  would 
seem  to  be  asking  relief;  Friefas  v.  Dos  Santos  (A) 

But  whether  it  be  relief  or  discovery,  the  plaintiff  is 
not  entitled  to  it  in  thi.s  mode  of  procee.hng.  JJavison 
can  only  be  regarded  as  a  witness,  so  far  as  discovery 
IS  concerned;  and  there  is  no  objection  to  his  exami- 
nation as  a  witness,  an.l  he  expresses  his  readiness  to 
give  all  the  information  he  has  in  that  way. 

The  warrant,  therefore,  so  far  as  it  requires  Davison 
to  bring  in  accounts,  is  discharged;  the  motion  in 
other  respects  is  refused.     There  will  be  ro  costs 


(rt)  Ch.  Pr.  voL  1,  p.  292. 


(6)  1  Y.  A  J,  674. 
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CfAMmAITH   V.    DUNCOMBE 

''■"'!<.  in  the  .n.,.anti.no  o„e  of     1  ,^^  *  '"  "'''''^'"-^  '"  "  Savings 
apart  certain  .......eys  ..f  1„„  tcl  If       1!    '"■'  "'''"•"I'""t«''l  «".!  «et 

of  tl.oKUar,Iiu„  of  tho  infants,  wl,       a.^  L  ''u  '"  '"  ^'^ -''-tor 

the  san.o,  ai.,1  th«  a.no„„t  never  .  ,  '"  '"  P 'y»«-'"t  "verof 

^^f.  that  the  .„onoy«  ,.,  t     T;  ^7 1!  ,f  *"^  ''"""-f  thegnar.Uan. 

'«""'«  of  thoexocutor^nprll     ;•    '"r^'"'*''"'  '"'«"'"'•  "'the 

'-'  -U1.I  not  properly  pay  t  ^     i;..: '^^ '''"  *'-;«  "^  *'-  will,  and 

g-anhan  properly  rociive  the  Znu.       *'T'*'"' '""•''--•"''•  the 

neverreacheatl.ehan.I«.ft,.  ;  XI'  •/''''"''«'^  the  fu„d 
liable  to  make  goo.l  the  amount  vl,  '''  '"  ''"""'"'•  ^'''  «"roty 
guardian  waa  personally  r'^  ^Cf:"  7  *'"  -"--taneea.  the 
Bohc.tor.  and  a  decree  I    -,        't'  "  ^'"  ""^  "'""«y  «"  paid  to  her 

hraili.  „„,,    i,„  °„.^.        ]^«''°«'.  Cl^mentiHu  Gal. 
CImdwi.L    The  t..,t-,t,„.  i'  f7  ''•..f  "'"^"m'*  and  one  '"'•"""■ 
child,™  .  ™"„f  :^     4^;;"  Huoathing  ,„  u„ 

a  -ving,  bank.  The  „"L  "'°?^  ""  ''"''«"  '» 
by  the  exeeuter.,  „ec„:,i:^7  Z  ST'  vT  "^""* 
of  the  executore     The  d.f     i  ""•'■"'"  '"^  one 

he.-  soHci^,  rep™ Jn'; ' "  :':Lt::;r''^'  -''-'  ™^ 

only  bearing  four  „er  oent       .       .        '"  '"™ey  was 
take  it  out'-of  the  b  „k  »t         ""■   *"  '""•  ''^«« 
way,  and  that  he  condor?  ""'""'""  »'""»<'*» 
eight  per  cent.    She  "  ve?^\ 'T  T^'^  investment  at 
doing,.,  and  he  then  adv  Id  ,     f^"  '""""'^'^  '"  >"= 
dmw  out  the  money  »Se  21  :'■  ^!  '"  """^  '"'^  '-> 
Court, and  be  appoi^tedg         Jt'oi^  '"  f^l  •'"""S-"^ 
she  consented  to  do  ■  an,f  ^t     "  ^   '■■  "'"''''•'^".  ''hieh 

the  pape..  .„;S;;:'/ :™::  f--'*' 'o''- 

appointed  guardian.  wMeh  rLXltl:  ^^ 
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^^^  coming  one  of  her  bondsmen  and  the  defendant  Chad- 
Gaibraith   '^^'^^''  ^^  DuHcombe's  request,  became  the  other  bonds- 
Dunsc^ombe.  "^^"-     ^he  bond  was  in  the  usual  form  required  by  the 
Surrogate  Act.     Letters  of  guardianship   were  then 
issued,  upon  which  the  co-executors  of  Mrs.  Galbraith, 
at  the  request  of  Buncombe,  executed  the  necessary 
papers  to  enable   her  to  draw  the  money  from   the 
savings   bank.     The   business  was  all  transacted  by 
DiLncombe;  and  he  induced  Mrs.  Galbraith  and  her 
children  to  sign  the  necessary  order  for  the  money  to 
be  paid  over  to  him.     He  received  it  as  her  agent  and 
solicitor,  and  fraudulently  misapplied  it  to  his  own  use, 
and  absconded.     The  money  never  actually  came  into 
her  hands,  except  that  the  cheques  representing  the 
amount  procured  by  Dmicombe  from  the  bank  were 
presented  by  him  to  her  and  her  children  to    indorse 
over  to  Buncombe,  to  enable  him  to  draw  the  money, 
and  which  they  did  at  his  request. 

The  bill  sought  to  make  the  guardian  and  her  sure- 
stotement.  ties  liable  for  the  money.  The  cause  was  taken  pro 
confesso  against  the  guardian  and  Buncombe,  both  of 
whom  were  held  liable;  but  the  defendant  Chadivick 
set  up  various  defences,  all  of  which  were  decided 
against  him  at  the  hearing,  except  the  chief  defence 
raised,  namely,  as  to  whether,  as  surety  of  the  guardian 
he  was  liable  on  the  evidence. 

For  the  surety  it  was  contended,  (1)  that  the  money 
never  reached  the  hands  of  the  guardian,  and  (2)  that 
she  did  not  receive  it  as  guardian,  but  in  breach  of 
trust  and  as  a  mere  wrong-doer. 

Mr.  Spencer,  for  the  plaintiff. 

Mr.  Osier,  Q.G,  for  the  defendant  Galbraith. 

R.  S.  0.  ch.  132,  sec.  4;  Kerr  on  Receivers,  189- 
Maimsel  v.   Egan  (a),   Bawson  v.    Raines   (6),   R^ 


{a)  3  J.  &  Lat.  251,  154. 


(b)  2  Eusa.  466. 


CHANCERY  REPORTS. 


Town  (c),  Co^nmissioners  .Zrtt\    PZ  "  ^'^ 
Suretyship  487  400  4Qi         ^"^™«f,  («;,  Brandt  on  "— v — ' 
y    'P'*«^  490.491,  were  referred  to  by  counsel,    """v'"* 

theti-usteofthewniT.         \    ^^tors  to  answer 

of  trnsteo  i„  respect  theS    He  coSf  ,f  °f  « 
properly  pay  this  money  to,  nor  could  Th  t'"' 

properly  receive  this  sum     I  tWnk  ^nd     I  ^        '™ 
stances,  a,  the  money  went  intol'  ""''''^ '''r'™™-  , 
faulting  solicitor.  altLugh     e   is  rtsp:  ^e' f  M?"     *"'■ 
»mou„t,  it  cannot  be  followed  into  thT!.!     '  *''^ 
received  it.  na»ely.  the  hand!       th^" tfc  17^' 

».sed  againsS.  ~cr  "nt^^ ''" 
deWa-':  Z"""'/  ''^  ''™™'  »h        he 
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(a)  1  Phil.  511. 
(c)  l2Iowa34C. 


(*)  9  Ga.  314. 

(«0  2  Brevard  S.  C. 
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Neill  V.  Carroll. 


Mechanics'  Lien  Act— Lapse  of  time— Repairing  property. 

The  pLaintiflFs  delivered  and  set  up  for  the  defendant  a  boiler  and 
engine,  supplied  by  themselves,  in  September,  1878,  upon  certain 
terms  of  credit,  which  expired  on  the  2r.th  April,  1879.  Registra- 
tion of  the  lien  was  eflFected  on  the  23rd  December,  1878,  and  a 
bill  to  enforce  the  lien  was  filed  on  the  31st  May,   1879. 

Held,  that  the  eflfpct  of  the  delay  in  the  registration  of  the  lien  was, 
that  the  lien  under  the  Act  had  ceased  to  exist,  notwithstanding 
the  plaintiffs  had  done  some  immaterial  work  upon  the  machinery 
late  in  December,  1878  ;  the  thirty  days  within  which  the  registra- 
tion was  to  be  effected  being  to  be  computed  not  from  the  time 
such  alterations  were  made,  or  the  defects  in  the  machinery  were 
remedied,  but  from  the  time  when  it  was  supplied  and  placed,  i.e. 
in  September,  1878. 

Qumre,  as  to  the  effect  of  the  Act  when  the  credit  does  not  expire 
until  after  thirty  days  from  the  completion  of  the  work,  and  there 
has  been  no  registration  of  lien. 

This  .suit  was  instituted  by  John  Neill,  John  Neill 
the  younger,  and  Robert  Neill  against  Thomas  Carroll 
statement,  and  William  Kerr  and  Alfred  Merrin  Patton,tru8teeB 
of  the  estate  of  Carroll,  but,  in  consequence  of  Carroll 
having  become  insolvent  under  the  Act,  the  bill  was 
amended  by  making  the  assignee  a  party  in  place  of 
Carroll.  The  object  of  the  suit  was  to  enforce  the 
mechanics'  lien  claimed  by  the  plaintiffs  upon  a  certain 
engine  and  boiler  furnished  by  them  to  the  insolvent. 

The  circumstances  under  which  the  machinery  w^as 
furnished,  and  the  present  suit  instituted,  are  clearly 
stated  in  the  judgment. 

Mr.  W.  Cassels,  and  Mr.  G.  W.  Watson,  for  the 
plaintiffs. 

Mr.  Meyers,  for  Munro,  the  assignee. 

Mr.  Hotvard,  for  Kerr  and  Patton. 


8«pt.l8t. 


Spragge,  C— This  is  a  bill  under  the  Mechanics' 
Lien  Act,  by  a  firm  carrying  on  bu,siness  as  machinists, 
for  the  price  of  an  engine  and  boiler  furnished  to  the 
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Ti^r  +r^  i  *  Carroll. 

of  the  price  was  t„  ^  'Y' '**^*'  «  certain  portion 
=ho„l„  I  readXl  ;„P;:f  Jl^"  .'he  machinery 
the  -balance  in  three  ^S;*;  '''''""''f'''  '""^y ; 

that  n,e  )ie„  ^as  dulv  r!  ,  ^'"^  P'^'nUffs  contend 
-"^led  within  the  ptXd"f  ■T'/'-^''''^"" 
*"y  ofthe  credit  agreed:;:;'  f^'™"  '™"  '"^^  ^^ 

-ine  evidence  is   thfti  ih^         ■,  ■ 
ed  and  placed  in    c"  Tf  ""^  "^  ^"-^«h- 

account  of  the  price  for  «snn  '^'.*^^*  »  note  on 
of  October  following  which  1"''  T""  ^"  *^^  '^'^ 
would  fall  due  on  tt  22^'^^  T^  ''   ™'"*^«' 

renewal  for  the  same  nffind       .   ^""'^  ''^^•-  ^^d  a  , 
been  the  meaning  of  the'cnl  T  "'  .1  '''''  '^  ^-e  "^'"'"^ 
25th  of  April,  1879     The  r!    t  T^^  '"^^^"^'^  ««  the 
on  the  23r'd  of  /eLl  r      ??! X^^,^;^;  ^^-  - 
on  the  31st  of  May,  1879.  ^'"  '^'^^  ^^^d 

The  defendant  CawnJJ  ir,  i,  • 
did  not  accept  the  e^^n  1^"  r""""'  "*"'*'  *hat  he 
ber;  that  l.e^efu  Jt  "acZnrit  ^I'l"^ '»  *P'^»- 
t«t  it,  that  he  had  accS  Tf  ''l  ''^  «»"'  to 
•h-ote  of  the  19th  of  ott  jsrt"  ''°  ^'"»«  "' 
i»  h't::;r^;«™  ^^^^^^^^  *  o,  the  Act 

thirty  day,  from  L  coS  "  "  "°I  '  °'  "'""° 
or  placing  of  machinery"Cd  .e'c  „nZ  '"^  'T'^'"^ 
every  lien  not  duly  re4tered  .T  P""'^'='  ">at 

pirationof  ,„eh  tWrtyd'!     ^'  °""'  "ftertheex- 

^"■^t^L'^trr:?^^^^^^ 
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defect  in  some  brasses,  part  of  the  machinery,  which 
was  not  remedied  until  late  in  December,  1878.  This 
defect,  however,  did  not  prevent  the  working  of  the 
machinery ;  a  sufficient  proof  of  this  is  in  the  fact  that 
the  plaintiffs  having  sent  up  a  workman  or  workmen 
on  the  14th  of  November  to  remedy  the  defect,  Carroll 
postponed  their  doing  it,  as  the  machinery  was  then  at 
work  on  a  job  in  hand.  The  fault  was  that  it  worked 
noisily,  that  it  "  pounded,"  and  the  plaintiffs  remedied 
the  defect  at  a  cost  to  them  of  some  $20  or  S30.  The 
contract  price  was  $1100. 

I  cannot  accede  to  the  contention  of  Mr.  Cassels  that 
the  time  for  registration  of  the  lien  is  to  be  computed 
from  the  remedying  of  this  defect.  The  thing  con- 
tracted for  was,  in  the  language  of  the  Act,  sup- 
plied and  placed  in  September;  and  there  being  a 
defect  in  some  detail  did  not  make  it  the  less  supplied 
and  placed.  The  evidence  indeed  shews  that  it  waa 
more  than  supplied  and  placed :  it  was  used  and 
Judgment,  -worked,  and  accepted.  This  was  not  necessary  under 
the  Act ;  but  it  is  evidence  at  least  of  the  machinery 
having  been  supplied  and  placed  in  GarrolVs  factory 
by  the  plaintiffs. 

A  similar  question  arose  in  the  case  of  Dunn  v. 
MoKee.  I  agree  in  the  view  taken  of  the  case  as 
reported  in  Sneed's  Reports  (a).  Mr.  Justice  Wright, 
who  delivered  the  judgment  of  the  Court,  remarked  : 

"In  this  cause  we  think  the  complainant  Dunn  has 
failed  to  establish  a  Mechanic's  Lien.  Taking  the 
pleadings  and  proof  together,  we  are  led  to  believe 
that  he  completed  McKee's  dwelling  in  August,  1853, 
when  the  notes  upon  which  he  seeks  to  maintain  his 
bill  were  executed;  and  the  work  done  in  April,  1854, 
and  spoken  of  by  the  witness  Murry,  was  merely  to 
repair  a  leak  in  the  roof  of  the  building.  If  so,  his 
lien  was  lost  by  lapse  of  time,  long  before  he  filed 
his  bill.  He  does  not  pretend  to  base  his  lien  upon 
any  claim  for  these  repairs ;  nor  to  inform  us  whether 


(a)  Vc'.  6,  p.  657. 
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repair.,  wlmtever  thev  we've   Jl^J^  ^'^^^^  ^oubt  the  ^^ 
been  very  trivial  in  their  cWppH        ^^  '^^"^  *^  ^^^e      Neni 
any  furtlier  charge/eTt  er  to  n«v"'  r?'"  I^"'^^^  ^'^hout    OaJon. 
^f^:  or  because  of  a  c leflct  "iV»f  ^^^'g^^ion  with  i/.. 
original  contract.     The  Ml  t  L        'fT"ti«"  of  the 
the  notes.     It  i.  plain  he  b  g^Uhrr' J'-   T^""'^  ''^ 
of  March  or  April    I85S    fn^  .1        """^  "'  *'^«  month 
the  final  balanJe  Were  e.'ecuted  in  T'  Ti  ^"  '^^ 
The  conclusion  is   almoi  Jr.    •  i'^,,-^"^"^^  afterward 
had   then  been  done    7f  "oT'^i^^^''  /^^"'  ^^^  ^«^k 
that  in  a  transaction  so  e"w  nf  n'   f'^""^^.'  '""'^'^ 
plainant's  evidence  should  bf  so    ^"^  "'  ^'"«'  ^«"^- 
fac  ory.     The  Chancellor  decrPPH      '•^''  ^^'^  ""^''^^i'*- 
and  we  affirm  his  decree  "  ^^^'""'^  complainant, 

completed  within  Ve'tT:"  '"!^f^^— 
that  the   builder  conl/  '^'^'^^  ^^^^raet  as 

fact  they  we  e  no    cl  71  T""   ''''   ^«"*^-^t-     In 
held  tlJherould  notl'Xl'^t/"'  ''''  ^^'^  ^-""^ 
the  common  counts.    But  Ih^T        ''''^''''  "^  "P"«  •'"^«--- 
that  this  contract  was  not  ,  ''  ""^  ^'^  ^^^^^^^^ity 

tiffsmightnothvereC^^^^^^^ 

had  done  anything,  ?  *  ,,  ///"^f.^  «^^  defendant 
performance  being  very  slight  .i'^-^"''  '"  "^^^P^^t^ 
-y  language,  or  dt e  any  fct  frl't"^'  '^'  "^^^ 
on  his  part  mi^ht  hav/L  "^^''^  acquiesence 

ca^^  would  hav:  LeX^fr^^r  ^  ^"^•--^'  ^he 

J'^lUhafis^^tr^^^^^^^^^ 
the  machinery  was  su^pLTJ:! '"."'"' "^^^^- 
factory  more  than  thirty  da^bt^Tu^  '°   '"'"'''•^^^'* 
o^^helien.     It  appears  t^o  'nTL  t^ af ^I^f  ^^^ 
There  is  a  state  of  circumsfnn  ,  .^^^^  ^t  was. 

('')  8E.  &  B,  738 
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consolidating  the  Acts  of  1873  and  1874,  viz.,  the  case 
of  credit  given  and  not  expiring  till  after  thirty  days 
from  the  completion  of  Avork,  or  furnishing  of  mate- 
rials ;  there  being  no  registration  of  lien.  Where  there 
has  been  a  due  registration,  the  case  of  expiry  of 
credit  is  provided  for,  and  the  time  limited  for  bring- 
ing suit  is  made  to  run  therefrom ;  but  where  there 
has  been  no  registration  the  time  for  bringing  suit  is 
limited  to  thirty  days  after  completion  of  work  or  the 
furnishing  of  materials.  It  is  either  a  casus  omissus, 
or  it  must  have  been  intended  that  where  the  period 
of  credit  is  for  more  than  thirty  days  beyond  comple- 
tion of  work  or  furnishing  of  materials,  the  contractor 
must  register  in  order  to  preserve  his  lien ;  and  I  think 
it  is  well  that  it  .should  be  so  t  c  the  protection  of 
third  persons  dealing  with  the  owner  in  re^j.  id  to  the 
land.  The  point  I  find  has  been  noticed  by  Mr.. 
Sobnsted  in  his  book,  p  13,  n.  b. 

In  this  case,  however,  if  the  Act  had  given  thirty 
days  for  bringing  suit  (there  having  been  no  registra- 
tion,) after  the  expiry  of  credit,  the  plaintiffs  would 
not  have  brought  suit  within  time,  inasmuch  as  the 
full  period  of  credit  expired,  as  I  have  shewn,  on  the 
25th  of  April,  and  the  bill  was  not  filed  :ill  the  Slst 
of  May. 

The  bill  must  therefore  be  dismissed,  with  costs. 
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pt:X!;:::  -- »-'  r-^- « -*  - 

*"  r"^'^*'  '•'"J  the  property  was  Ihlrf .'  .l*''"*  '''^''  '^^^^  "«able 
auction  under  a  p„4  of  sale  "  :'„t  f  ^'*'^'-  f  ^-'^  ^or  sale  by 
for  and  bcca™.  the  purchaser      TheT^!'  "''"  ""  ««-*  ^^^ 

Prnic.pal  ;  but  n.  the  plaintiff   ',^  ^^^  ■'^gent  a  trustee  for  the 
f-".l  and  other  miscoit  'L";:  Lf^ ^^^^--^ed  charges  o 
The  n,ort,.agce.  at  wJ.ose  inst  no    the      ,   t'  'T''  ^'*'""*  "-*«• 
been  n,ade  a  defendant  to  tl     bi]    anf .         "'°  ^''^^^'^'''  having 
combned  with   the  agent  to  Srd  th     '  •' "'''^  ^' ^'^ '>-- 
were  negatived,  the  bdl  as  aga  „st  h  ^         ^'-""''"^'  '"  "^  ^'"'^^ 

The  bill  in  this  cause  was  filprl  fn     .      • , 
part  of  lots  16,  in  the  2rr.n  '     ""''^^  ^  ^^^«  ^f 

3rd  concession  of  the  tow  fshTr"'""^  '^  ^"  tJ^e 
under   the   power  of  sJ'^'^  ^"'•''' ^^'""^'"bury 

--Je  to  th^  deLl  ICrr'   ^^   ^   ™«^-^^-/«' 
a  former  owner  of  the  nron      '    ^  ""'  ^^^^«al 
-rtgagewas  made  toVZ:^^^.^/  f^  *"-  *^« 
owner  of  the   lands,  subject  Tn  /"'*''  ^^«  *he  ^ 
after  giving  the  morJaJtoi^/'  ."'^'^'^-"'^^  '   and  ^'*'^'--- 
equity  of  redemption^ sfbiecffr  \'  '^"^^^^^'  ^^e 
tothedefendant'^.l:2o;'w;;*^\*hree  n^ortgages 

gaged  the  same  to  the  Itt ' ff  f  ^"^'^^^"^^^  mort- 
of  certain  notes,  which  as  ^Ir '''"''  '''  P"^'^"^'^^^ 
registered  on  the  6th  of  fe^Ts  7'  ""''"^"^  "^« 

The  principal  secured  bvtf,.'fl    .." 
<lue  on  the  1st  of  Novtnbe  "ly'f  "f^^^^^  ^^-'e 
applications  for  payment  T^'  ',  ^"^  ^^^-"^  ««^eral 

ence  between  the'soTcult  r;:"?"^  ^ ^^P^^ 

ors  tor  the  parties,  the  property 
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was  advertised  to  bo  sold  under  that  mortgage  on  the 
the  Utli  of  February,  1880. 

On  the  13th  of  February,  the  day  before  *he  day 
named  for  the  sale,  Caston  sent  to  Proctor  the  solicitor 
for  Holman  a  check  expressed  to  be  in  full,  and  for  a 
sum  sufficient  to  pay  the  principal  and  interest  due  on 
the  mortgage  up  to  that  date,  and  requested,  a  memo- 
randum of  the  costs.  Next  day  the  sale  was  adjourned 
for  two  Aveeks,  to  allow  the  costs  to  be  settled  and 
paid,  which,  after  some  corre.spondence,  the  defendant 
Canton  refused  to  pay,  contending  that  there  was  no 
liability  on  his  part  to  do  so,  and  also  that  the  cove- 
nants and  provisions  in  the  r'ortgage,  which  was 
under  the  Short  Forms  Act,  did  not  provide  for  the 
mortgagee  adding  costs  to  the  debt,  or  for  proceeding 
with  the  sale  after  payment  of  principal  and  interest 
without  costs. 

No  further  payment  having  been  made  the  property 
was,  on  the  13th  of  March,  offered  for  sale,  and  the 
Btatement.  defendant  John  Thomas  Culvenvell  became  the  pur- 
chaser  at  the  reserve  bid,  $80,  subject  to  the  prior 
mortgages  amounting  to  82,7oO. 

The  plaintiff;  in  his  bill  of  complaint,  charged  irre- 
gularity and  impropriety  in  the  sale,  want  of  notice, 
collusion,  frauu,  kc,  between  the  parties ;  and  also 
that  prio  to  the  said  sale  the  defendant  Culvenvell 
had  been  appointed  and  was  acting  for  Caston  as  his 
agent  in  negotiating  a  sale  of  the  lands,  and  that  such 
agency  between  Culveriuell  and  Caston  had  not  been 
determined  at  the  time  of  the  purchase  by  Cidverwell ; 
and  the  plaintiff  prayed  that  Cidverwell  might  be 
declared  to  be  a  trustee  of  the  said  lands  for  the 
defendant  Caston, 

The  defendants  answered  the  bill,  Holman  denyino- 
all  fraudulent  and  corrupt  practices  whatever;  Cidver- 
ivell  insisting  that,  any  fiduciary  relation  that  had 
existed  between  him  and  Caston  had  been  terminated 
before  the  sale,  and  that  therefore  he  was  in  a  position 
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relative  positions  of  m^:  '*'  '"■'^'''*'^  *''^t  the 

between  tCn  and  .^^'^'^  ""''  '^^'^"^  ^^''  "^^^^^-d 

notbepe;nX"toTuXrt:;'rr^^^^^^^^^^^^ 

effected  by  hiui  would  1,         *''^^  ^'^Y  purchase 

the «;, i:":;™;™  '»■■  "--s  at  T„,.„„t„  „H«„g3  ,.„ 

fief  rctod  on  sev  J  ™   "j,  .^  ^^ '/'"'"'"f"'  «'-■"  *<> 
tl>e  power  of  sale  wa,  ,  v,?       ,'  .'"■''•"■"  ™n'«><l  U.at 

Mount  of  prinei     1  ^„j  <^  [""  <Iay  of  sale  the 

paid  to  7V0..0,.  thi  solicitor  0  Uo!:";"  '"^"  "'*' 
the  only  question  then  remaill  L  ^  ^"«?'  "o  """ 
questirn  „s  to  the  movTT^  "  "^^''"'  "»»  » 
Tn.e.  it  is  now  atte. '  w'  C  st  VZ"!^  P^^""- 
then  paid  was  received  bv  /-,.„  /  *"  "'"""nt 

However,  that  is  not  tenile  a,  rlT  "°™™'  S™«™"y-  '""»"«• 
that  he  had  appropriated  ttp^C^J^-''-^^ 
of  the  mstahnent  and  inter,../  M        ,       ,       P»y'n™t 
the  amount  of  cost,  to  t  "  ''""■  '™""S  """y 

could  not,  vithoS'    e    onLTofthr'^  T"  ^'"""'"^ 
or  change  the  appropriatiolt  nit  SS  o'^'' 

-ying  that  he  appifed  ';„cll,:rs  '°h  ''^"""'^ 
but  he  had  not  the  powefTZ  f.^  ""^  "  *■"■  ""*■ 
the  debtor  to  change  it  tf  L,  ^rP"""™  "=? 
application  a.  ™ade  ty  &,(!  hi  T  '*'  "''"■  "■« 
the  check  and  he  didLtT  r  "'^  ^^  '"  ''^tum 

Mr.  C«..o„,  thou.h'lr  atr  0,'  hTa"'^'  °-^'"' 
intended  to  be  made  bv  M.    P     ,        Wropriation 

of  the  check,  didtttm:.f  rLl'l^  TT 
ottheI3thofFebr„a,^,.<„,„„':r-i/j;^^^e 
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takes  to  pay  the  costs  as  soon  as  taxed.      No  sale 
therefore  could  be  had  under  the  circumstances.     The 
amount  ol  principal  and  interest  then  due  havinj?  been 
paid,  the  mortgagee  was  not  at  liberty  to  exercise  the 
power  of  sale,  for  the  purpose  of  reali;^ing  the  costs.     A 
trustee  having  incurred  costs  cannot  sell  to  reimburse 
himself,  his  only  remedy  is,  to  come  to  the  Court  and 
ask  to  have  the  amount  raised,  and  as  stringent  a  rule 
at  least  must  be  applied  to  a  mortgagee.     The  second 
ground  ot  objection  is,  that  assuming  the  mortgagee 
could  exercise  the  power,  he  must  exercise  it  with  a 
due  regard  to  the  interests  of  the  mortgagor.     Here, 
the  property  was  advertised  to  be  sold  on  a  particular 
day,  and   the  day  preceding  the  money  was  paid  as 
stated,  and  the  sale  was  not  proceeded  with,  but  was 
adjourned  until  the  28th,  which  of  itself  was  sure  to 
damp  the  sale  as  intending  purchasers  were  not  at  all 
likely  to  attend  such  an  adjourned  sale,  and  then  a 
further  postponement  was  made  to  the  13th  of  March, 
Argument.  ^}je„^  without  any  new  notice  of  the  sale,  aside  from  a 
few  posters  put  through  the  city  for  only  four  days,  the 
sale  was  effected.     In  such  a  case  the  Court  would  re- 
quire three  weeks'  notice  at  least  to  be  given.     The 
only  intimation  of  the  sale  was  conveyed  by  these 
posters,  and  they  contained  a  palpably  erroneous  de- 
scription of  the  property— the  land  being  described  as 
being  fifty  instead  of  fifty-five  acres,  a  very  important 
difference  where  property  is  shewn  to  be  as  valuable 
as  this  land  was.     As  regards  the  defendant  Culver-well, 
he  was  clearly  acting  up  to  the  very  last  as  agent  for 
Gaston,  and  is  now  holding  on  to  this  purchase  as  a 
means  of  forcing  money  out  of  Gaston.     He  says  him- 
self that  he  has  lost  $400  or  $500,  and  seeks  now  to 
hold  on  to  this  property  till  paid  this  amount.     It  is 
true  Culverxvell  now  attempts  to  deny  his  being  agent 
but  he  is  obliged  to  admit  that  he  expected  to  be  paid^ 
a  commission  in  the  event  of  his  having  eflfected  a  sale 
or  exchange  of  Gaston's  lands.     Under  these  circum= 
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stances  it   5"  oiif  nf  *u 

oitl,o  Court  that  hTsIuMr       "'"''""'"'' '■'°'""'^»    -T" 

« 

di.m»„d,  wH  cost,  ;;;;'"'"^'™^ '"»'"'-'  >^ 

•hewing  ,,„y  ,■„,„,"'   'f       f  r°*  '""'•'''J'  f"i'^  » 
that  I  think  yourdien;  irarr-''r°'''^"'°P'''"'» 

-  to  interest  "S;"f  f"  "*"■  "-^  »t»t-ent 

could  to  avoid  cauJinfrr?  ""'  ■"'"■"''"''■  <"'■''  »"  he 
Here  all  th„  diXZ  1,7  7  "  '"■""'^  '°  '^■■-  C""'"'.] 
having  paid  ZTo'l  I     '' ,'"''''''  ''^  «'■  «'*» 

have  iL  eo„,:,„rL't  tt'^r;  '°S'  *°""' 
Mortgages,  1G34.  venaoi.     Jones  on 

Argument. 

Thf whole;":^t't1,eV'°  "f "■'™'  ^"'-™«- 
concerned,  ialvolv"dnthT  ""        "^  '''"•'™'"  '•" 

'^ht  to  sen  the  uX  t^;:::zzz  ^t  "^ '': 

of  the  question  to  contend  tCt  iZ^T  "  °"'* 

power  in  the  morteaire  1?!!      .      ^'  "''' ""'''=■■  ""e 

think  of  effeot^nXL::ttc::'rr  °-  —M 

being  so,  and  C„L™„«,  ;:';:';',:„'  ^  T  ""'  f'l 
any  power  or  agency  in  the  m!t  Ja'It  fbTt  f 
purchase  in  the  same  way  as  anv  o  1>  '■>'  '° 

he :  i-o.  V.  Mac^retH  (.),  'CTCl^r"  '°'"" 

defendant  Holrnan     TiJkT         ,      ""P"*"^  *«  ^^^ 
(a)  1  W.  &  Tud. 
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18«0.  in  a  fraud  in  the  eye  of  a  Court  of  Eijuity  ljaviti;r  been 
^;;2^  coininitted  upon  CuMton.  Everything  wa^  withdrawn 
Hoim.n.  '^''"™  *^^  ^''"-  »<'>P"ting  in  any  degree  the  want  of  good 
faitli  on  the  part  of  Mr.  JJolmaii,  and,  therefore  nothing 
that  ai)peared  in  it  as  originally  framed  ought  now  to 
be  relied  on  for  any  purpose;  Canada  Permanent 
Ba'ddimj  Society  v.  Youmj  (h). 

At  the  conclusion  of  the  argument, 

Sppagge,  C— Duiing  the  progress  <jf  the  case  I 
think  I  have  said  nearly  all  I  need  say  with  regard  to 
Mr.  Gaston  and  the  impi-acticable  spirit  which  he 
api)ears  to  have  displayed  in  the  njatter. 

I  think,  although  it  is  said  he  has  made  no  charge 
except  such  as  may  properly  be  made  in  a  pleading 
where  proceedings  are  impeached,  that  after  reading 
over  the  bill,  the  charges  are  somewhat  more  serious 
than  Mr.  Moss  concedes.  I  will  quote  several  passa^^es 
udgment.  ^^  ^j^^  |^jj|      j  ^,jjj  ^.^j.^^  ^^  ^j^^  charge  made  by  Caston, 

"  that  the  .said  proceedings  were  wrongly  and  oppres- 
sively taken  by  the  said  defendant,"  and  others  of  a 
like  nature. 

I  would  also  refer  to  the  18th  clause  charging  a  "con- 
.spiracy  amongst  the  parties.  These  are  charges  which 
when  unfounded  in  fact  ought  not  to  be  put  in  a  bill. 
Jt  is  a  great  impropriety  to  put  charges  of  thia  kind 
upon  the  records  of  the  Court,  unless  there  is  really 
something  tangible  in  the  way  of  evidence  to  support 
them,  and  in  this  instance  I  cannot  see  that  there  is. 
In  fact  the  evidence  disproves  such  allegations.  I  do 
not  think  the  allegations  are  even  borne  out  by  Gasto'a'a 
own  evidence. 

It  speaks  of  the  oppressive  proceedings  of  the  party 
before  any  attempt  at  sale,  as  if  Caston  had  all  the 
time  been  ready  to  discharge  this  debt,  and  that  others 
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-cr;;::r,^:r;:f:i;-'lf"--— . 

money  „•„,  ,,„,,,,,.  „„  ti  ' ,     V        "'''""""  """  "■» 

'«'  Novo 'r'th.,; :  vt^tr"  r'-  "'■'"'■« "« 

""yi";,'  that  the  mc,  ,r  if  ^  ''''■"'™  '"  ''"«'<•» 
«c.ivi.  the  money  ■  ■„„  ,„;,  ,  ',  ,  l""''y  ™'i*d  to 
.'■"■■'■M»yth,,.:,,,:r  ;,*;''-  ■"-'can,, po„ 
the.  liioe,..t.rIil,!;,  «„■„  „.,  ,h  "^^wry  lu  follow 

from  ti,„e  to  Mn,      „f-'  '"!  '«"y 'lelay,  a„,i  |,„,„i,e, 

1"  «'i»  way  it  run  „■„  ■•;,"■  "''•'""'"""^  '"  ^^  ^"<'""'- 
the  way  tl  .h,,^.™  ,'""[•'■'"«•  . '  "«'«  refer  to 
™-vo,,le,|,  «„„t,  I  wr/'^""'  "»>'  "-way  it 
refi,»c,I  to  n-c.ive  it  i„  ,1,.,  ?  """'  »■"' -P''»rf".- 
"  i"  «ny  other  ,!,„„,   ?,  j  f  "''"I"-'  ■■^■f"*d  to  reeeivo 

".  »-  a  general  payT.e    "',""":""  °"  ""™""''  «■■" 
e»t  and  cost,,  Chil  1 17""' "'''""'=''"''■ '"te'-. 

Now  the  proper  ^VTfcorr:'''-"'''''"'""^- 
«!>"«  an  estate,  i.,  by  „  Jirf  ,1  '""'""'  "  <^''»'-ge 

a  «e„.ni.e,,  rule  ,/ 1  iTl ,  ./''T'"':, ''"'^^  ">" '» 
charge  „po„  the  e.,tate,  i,,  ^XthT  1"'  """  ""  « 
word,  of  the  ocntraet  ..  »  „,,  ,    ^^,  "•''■"',''■""■  "'e  very  .«.■..«.. 
gages.     I  Jo  „„t,,e^  ^,^,  ,,   '"  "  >■"■■  '"'m  of  mort- 

"ot  have  just  a,  «::  l,l„  ^"^  '"  '"T^"  ^™'"W 
would  have  who  wants  t^  n^  „"  tf"  '""  "'■''"°'- 
deht,  to  call  „p„„  t|,„  ,h„,.J."  ,'";  ""^  Pnynient  of  a 

"and  that  wa  a,lvert  ,ed  1,  f  T*^  "'"'  »""  'he 
of  th«  costs;  nor  ,  o  tf l?  ,"•  '"'•  "'"  P'^'"™' 
*>d:in>iyj„n„rn\.;.  ;        ""J'h'nS  "'  the  ease  of 

'he  land  Jz:!:::!'^^  rs ''""™ " '» »^<' """' 

properly  incurred.     Thev  are  „  !      ''"■'"■'  ""''  "charges 
'hey  are  charges  to  whl      e  ZtT.  t"-  *"'  ''™^' 
reahse  his  security     In  Ih'      '     T      """  '"  °rder  to 
there  was  a  desife  man  fest  H       ■^™*'"'  "^  *""»■ 
from  redeeming  his  ptn     y     atr^"'  ""^  ""'y 
here,   the  parties  were   anvi^       m    ""'  ""'  "'<'  "^ 
-deem,  an  J  they  pit  Vtt  T,  't' _^'''''-  *»"M 
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in  order  to  afford  him  an  opportunity  of  so  doing. 
The  proceedings  in  the  two  cases  are  entirely  different. 
Here,  so  far  from  there  being  any  determination  to 
sell,  there  was  an  anxious  desire  to  avoid  a  sale.  The 
position  assumed  by  Caaton  was  this,  that  he  was  not 
liable  at  all ;  that  no  liability  rested  upon  him,  and  that 
there  was  not  any  charge  upon  his  estate.  Upon  what 
that  position  was  founded  I  really  cannot  understand, 
there  could  be  no  reasonable  doubt  about  his  estate 
being  liable  ;  it  certainly  was. 

There  was  an  offer  to  adjourn  the  sale  on  payment 
of  so  much.     Mr.   Gaston  refused  on  account  of  his 
objection  to  the  chaiges  and  disbursements.     I  think 
that  was  a  very  futile  ground  of  objection.    They  were 
disbursements  made  actually  in  the  endeavour  to  realise 
this  debt.     If  he  wished,  he  could  have  had  a  taxa- 
tion, but  Mr.  Proctor  appears  to  have  acted  reasonably, 
He  says  the  disbursements  were   some  $35.     At  one 
time  he  said  he  would  take  S25  in  full  for  his  charges 
Judgment.  ^^^  disbursements,  so  that  I  think  there  was  nothing 
oppressive  in  all  this,  either  by  Mr.  Holman  or  Mr. 
Proctor.     I  think  what  took  place  at  the  last  interview 
was  a  striking  instatice  of  this ;  I  take  Mr.  Holman' s 
account  of  it,  qualified  by  Mr.  Proctor's,  it  was  the  day 
on  which  the  sale  took  place,  13th  March.     That  day, 
about  half  an  hour  before  the  sale,  Mr.  Gaston  came  to 
Holman  and  offered  him  340 ;  he  said  he  would  pay 
him  $40  if  he  would  give  a  statutory  discharge  or 
something  of  that  kiud.     Holman' s  counter  offer  is 
pay  me  $40  and  I  will  stop  it,  or  I  will  drop  it,  and 
have  the  costs  taxed.     It  appears  there  may  be  some 
misunder   anding  whether  he  said  "  drop  it"  or  "stop 
it." 

Why  so  reasonable  a  proposition  was  not  accepted 
I  cannot  understand.  Why  did  he  not  pay  the  $40, 
and  what  further  might  be  found  due  upon  taxation, 
and  stop  the  sale.  I  can  only  say  that  Mr.  Gaston's 
refusal  of  that  is  unaccountable  ;  I  cannot  understand 
it. 
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n27Z'.z:^:  tz:  '-r--  "-^*  p-p-  mo. 
five  ^o.the«tfra;7'^-:::r/x7-7-y-  ™^ 

were  employed  to  fi;«f,.,-iw    f,  ^  °'^"6i' and  men 

The  f„i  ofthe  adte   .'  t„  ™  "T"*'  *°  °°™'^- 

I' i-impjy  that  not      S   "  "f  '™?'""-'  °f- 

i'.-ootor^ay,  he  took  the  To fe    rH^'r?''"-    '*'^- 

proper  method  in  whieh  tn  '  '^'""•'  "^  ""e 

order  that  ho  mighrdo  all  thT'  "°"°''  '"  *'"  ™»»  '" 

Then  that  the  price  oU„td        "'"'""■^• 
To  set  aside  the  s^e  o„  tht  ■'  ,™™""'™'''''y  ™^a 

much  beiowthetruevle  a^lT  ."""  ''  '"■"'^ 
to  postpone  the  »alo  b  It  fd-J^'r  ""-^  '""""' 
efficient  sum,  i  have  3  V  ."'  ""'^  "P  *»  » 
thing  like  S3,300     I  am'l  '"'•?  ""^  ™'''^  "=  »»e- 

.uite  „p  to  thaUr :  SoTti;^ "  ™r 

taken  perhaps  a,,  the  amount      m  ."""^  ''" 

»2.%3.    H«8,200  is  abouUhe  value  it  broTb*".  T 
about  *200  or  »260  of  the  value     n'*    l^^*  '""■" 

withia.  i»™::ne:rr:-rt  b'^  ^-"^^ '° 

«200  or  $300  of  the  full  value     Th.*  ^f  ""'"" 

of  the  question.  That  would  be  out 

This  has  to  be  taken  into  account     Tn 
policy  on  slight  grounds,  to  set  tide  sa   s   T      .^T" 
nent  there  was  nothing  improper  in'..'      "l^^"^^' 

The  charges  made  bv  *T:  K-n        """"Pt'ns  'his  sum. 

stance  o,  tlCeteth!  e^'hthTe^Zlt  ^'  ^  "" 
to  be  entirely  unfounded,  and  Zt  ZonM'  "? 
knowingly;  and  ce,tainly  not  with  (h.f  the  record 
fulness  which  the  r„„ri  .    °' "'*  that  care  and  truth- 

think  the  bill  XsZz  ::;i  b' ';  '^?^"''  «"■'  ^ 

costs.  -aotmaw  should  be  dismissed,  with 

^^...«.  and  ont'sXctX.  ^  ^-"  »«-'  «- 
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Spragge,  C— I  disposed  of  the  points  raised  in  this 
;:;2;;^  case  at  the  close  of  the  argument,  with  the  exception 
Hoimai..    ^^  ^^^'  ^^^^  0"<^  being  whether  the  purchase  made  by- 
defendant  Culverivell  at  the  sale  by  Holman  under 
Sept  i8t.    power  of  sale  contained  in  his  mortgage,  could  be  held 
by  him,  or  was   impeachable   in    this  Court  on  the 
ground  of  fiduciary  relation  between  Gaston,  whose 
land  was  sold,  and  Culverwell. 

At  the   hearing,  the   inclination   of  my  judgment 
upon  that  point  was  that  Culverwell  could  not  pur- 
chase for  his  own  benefit.     The  sale  at  which  he  pur- 
chased took  place  on  13th  March,  1880.     Early  in  the 
same  year  Culverivell,  who    was  a  land  agent,  and 
through  whom  the  land  had  been  purchased  by  Caston, 
was  the  agent  of  Caston  for  the  making  sale,  or  as  he 
says,  bringing  offers  for  purchase,  or  effecting  an  ex- 
change of  the  same  lands.     CulveriveWs  position  is, 
that  this  agency  Avas  terminated  before  the  sale  by 
Holman,  at  which  he  purchased ;  but  I  think  his  evi- 
Judgment.  (jence  shews  that  this  was  not  so.     On  or  about  the 
10th  of  February  there   was  an  acting  in  the  agency 
in  his  proposal  to  Caston  to  go  and  see  lands  which 
had  been  spoken  of  for  an  exchange;  and  there  was 
not,  so  far  as  appears,  any  termination  of  the  agency 
between  that  time  and  the  sale.     Culverivell  says  he 
was  to   place   before    Caston,   for  his  approval,  any 
offers  that  might  be  made  ;  and  that  if  he  had  done 
this  and  there  -as  a  sale,  he  should  have  obtained  a 
commission.     Tliis  implies  agency,  of  course,  and,  for 
all  that  appears,  it  continued  up  to  the  time  of  sale. 

^  Culverivell,  in  his  evidence,  was  careful  so  to  frame 
his  answers  to  Mr.  Moss's  questions  avS  not  to  admit 
agency ;  but  I  think  it  does,  notwithstanding,  appear 
from  his  evidence  that  he  was  Caston's  agentin  regard 
to  the  sale  of  this  land;  and  we  have  also  Caston's 
evidence  that  he  was  .so. 

Since  the  hearing  Mr.  McDonald  has  referred  me 
to  some  authorities  upon  the  question  of  purchases  by 
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fi-g^nts:   and  to  fhp   t^ 
enunckted  by  Mr.X,^""  '"  "'"«''  *ho  doctrbe  is 

Steely  disabled  from  purdnS  f.  ".°''°'''*'''y  """ 
^Ix'theHt  be  real  estate  oaThL:  '™^' ,P'»l»rty. 
a  gromd  rent  i„  revision  o,  „         "■"''"'""'•  '»"''■  <>"■ 
purchase  be  made  in  the  trn!    T'"'^'"™'  "h^'her  tte 
™™  of  a  tr.»toe  fo   hTt""™  """—-the 
PuUie  auction.  f,.„„  ,,;„  J",  ,,^„f' T"'^  <^<'""»ct  or 
«tli  the  sanction  of  hisT/r  ?  "''/'"Sl"  ti"rtoe,  or 
takes  to  act  for  another  Z"         '  ''"'  ''"  «''°  ™  1<=.- 
»».e  matter,  act  for  wlself    ^  """^^  -"-'•  '»  *e 
The  situation  of  the  tvn^f 

nity  of  Wing  thf;ru:i7r;o'^'"/"  ^^^'^-^"- 

acqun-es  that  knowledge  at  fh.  ^  ^''^•^'  ""^'  ^'  ^^^ 
<iue  trust,  he  is  bound  to  1  "w'"''  "^  ^^^^  '''*'^^ 
trust's  benefit."  ^  ^'^^^^'  ^^  ^^^  ^he  c...^ta  j^. 

The  rule  so  stated,  a„d  the  cases  ref«      ^  . 
i^^'^^m.  apply   only,  as   Mr   1/11:7''^  *"'  ^y  ^^•• 

cases  where  the  salishavetent  7       r'^"^''^'   '^ 
d'roctly  or  indirectly     Anflf  I    ^        P^^^^aser  either 

chases  have  been  uplield  wt       .t  ^'^  '^'''  '^^^^^^'^  P"r- 

has  been  in  this  case  1 1  tl"         "''  '"^  '^^"  ^^^  ^^ 

purchaser   was   the   elxtuZ         r! '  '"'  "^^^  ^he 
pointed  out  by  the  Master  of  thIV'uZl  """^   '^   ^^« 

n;...eiar,re,ationbetJ„rt,tet:^^ 

^re:;^:Si:\::::^,,^A^jp^a,i  ,,„,, 

G'^.^'"-^^,   by  whom  the   c.se  t      ;,    ^^^  ^"''d  Justice 

recognizing  the  rule  that  "who,/     ^"''V%)   ^vhile 

-terest  conflict  he  cannot  b  co,    T  ""^^  ^^"^^' -^ 
._  become  a  purchaser,"  held, 
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that  theve  was  not  in  that  case  any  conflict  of  duty 
and  interest.  1'he  purchase  was  by  the  solicitor  of 
creditors  of  a  mortgagee,  who  intervened  in  a  suit  by 
the  mortgagee  for  realizing  his  mortgage  debt  by  sale 
under  the  direction  of  the  Court. 

I  have  not  met  with  any  case  similar  in  its  circum- 
stances to  the  one   belbre  me ;  or  similar  in  principle, 
unless  this  be  brought  within  the  principle  of  conflict 
of  interest  and  duty.     J  thought  at  the  hearing  that 
there  was  such  conflict  m  the  position  of  Culvervell ; 
and,  reflection  upon  the  case  and  a  reference  to  the 
authorities,  has  not  changed  my  view  of  it.    Culverivell 
knew  for  several   weeks   before  the   actual  sale  that 
Holme  ^.   was    taking  proceedings   to   sell   under  the 
power  in  his  mortgage  the  land,  for  the  sale  of  which 
he  was  the  agent  of  Caston ;  and  it  was  suggested  to 
him  by  Hohnan,  or  his  solicitor,  that  if  he  attended 
the  sale  he  might  get  a  good  bargain.     He  was  of  the 
same  opinion  himself,  lor  he  did  attend  the  sale,  and 
JudgneDt,  did  get  a  good  bargain.    Luring  Holman's  pioceedings 
for  sale,  Culveriveli's  agency  still  subsisting,  it  was  the 
duty  of  the  latter  to  do  his  best  for  the  interest  of  his 
principal,  fi-ee  from  the  bias  of  self  interest. 

If  pending  these  proceedings  an  offei',  by  some  third 

person,  had  been  made  to  Culverwell  for  the  purchase 

or  exchange  of  this  land,  which  it  would  have  been 

to  the  interest  of  Caston  to  accept ;  and  if  CtUvenvell 

were  at  the  same  time  contemplating  the  bargain  that 

had  been  suggested  to  him  for  his  own  benefit,  there 

"would  at  once  arise  a  conflict  of  interest  and  duty. 

It  is  no  answer  to  say  that  if  he  eflfected  a  sale  he 

would  have  got  his  commission;   or  that  he    voulJ 

have  preferred  his  duty  to  his  interest.     The  law  does 

not  allow  a  man  to  place  himself  in  a  position  where 

his  interest  may  be  brought  into  contact  with  his  duty 

It  is  quite  as  important  to  preserve  this  principle 

intact  in  Canada  as  in  England,  perhaps  more  so,  from 

the  circumstance  of  property,  real  as  well  as  personal, 
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would  p,.„b.b,^  pi,,^  ;,  in  *r  ,al„VVr  t'- """ 
foi-  .sale.     It  is  the  practice  of  1.^7  ""^  *«"" 

to  invite  per.,on8  hav.nm    f     ^8™^.  moreover, 

I'ave  in  their  hands  f^iale';  1  "' "'?  fr'"J"«>n'ly 
belonging  to  different  persllf  r^'f"  °'  ""d 
their  l„,si„ess  they neLirilvl"  '"   """^-^e  of 

the  value  „f  land,  and"  Cr  a""'  "'^'^''"''^  with 
themselves  acquainted  „ith  t  !"~"™'''=.  '"ake 
particular  lots'  The  class  of  .,r'"""  """^  ™''- °f 
j"»t  referred,  and,  indXthe  s  *:  V^'r'  '  "'^^ 
employed  land  agents  to  ell  thel  Z"  T"'"''^ 
sure  of  necessity.,  to  avoid  a  »a  e  unlr  J ""  "■''- 
mortgage  or  a  sale  in  execution     .i  ^  """■ '"  « 

»  sale  in   either  vrav  mav  be  1-         P^^-^-Jings  for  '«im..<. 

with  the  lands  being  nthlhaulrf^tl  °"  ~"™''-tly 
and  this  may  be  Jd  nrollw  "  """-■""'or  sale ; 

the  land  a£.nt.'  "  ir^i^T'tbr'''^'^""  '^ 
stances  a  temptation  exist.,;:  the  aTenTt  ""■""■ 
from  sale  the  exceptionally  good  I„t?t\  '"""""' 
purchase  for  himself,  if  the  latv  liM  n  .  '"*  '"  » 
event  of  a  forced  sai  by  thi  .7  ""  ''™' '"  the 

himself;  a  temptaLn  I  •  L  ^1? 'V'""*""^ '- 
this  Court  has  not  always  te^JuZ  Z  ""  " 
or  not,  there  is  in  such  ease  .      ef'ted,  but  !.,,..„sted 

duty  and  interest,  ard^^„ /jut rfh^^  ^^^-- 
ought  to  be  applied  to  moh  /''''''^'"^f  ^  ^^^  principle 
the  case  before  ml  ''*  ^^^  ^^  applicable  to 

The  decree  will,  therefore,  be  as  I  in^-    .  ^ 

Wing  it  would  be  in  the  even  of  "^  '''  ^'^ 
obtaining  relief  against  r.,.,...  ^I"^  °^  ^^^^  plaintiff 
missed  -     "     ■   — 


4f 


t 


\''f 


■•-ti/o.„„.,  with  costsi  and  th;;: 


■ee  as 
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1880.  against  Culver^vdl  will  be  in  the  usual  tenvis  whf to  » 
^^^^^  purchase  by  an  agent  >f  the  land  of  his  j.rincipal  is 
Hoiman.    ^^^  ^'^^^^  '  exccpt  tluit  it  will  be  \vit!)out  costt,  because 

of  the  unwarrantable  cluvroes  of  fiitvirl  contained  in 

the  bill. 


i'^  '■ 


Mc(\vLL  V.  Theal. 

Tradi  marku — Injtinction. 

The  pHiicipL.  "on  which  the  Court  jirotects  trade  marks  is,  th'.f  it  will 
not  pern.it  a  party  to  sell  his  own  goods  iis  the  goods  of  anoli.  r,  a 
party  therefore  will  not  be  allowed  to  use  names,  marks,  lettD-s  or 
other  Indicia,  by  which  he  may  pass  off  his  own  goods  to  purchasers 
as  the  manufacture  of  another  person. "    The  plaintiff,  a  residen ;  of 
Nev,  York,  was  engaged  in  the  manufacture  and  sale  of  paper  pat- 
terns, and  under  what  he  considered  a  permission  from  or  arrange- 
ment with  the  proprietors  of  an  illustrated  paper  called  "Harper's 
Bazaar,"  styled  such  patterns  "Bazaar  Patterns,"  which  words  lie 
registered  in  the  United  States  and  in  Canada  as  his  trade  mark,  and 
for  the  purpose  of  extending  his  business  in  this  Province  appointed 
the  defendant  his  agent  for  their  sale,  who,  for  some  years  acted  in 
that  capacity,  and  subsequently  commenced  a  like  business  in  his 
own  name,  calling  his  patterns  by  the  same  name  ;  stating  that 
they  were  manufactured  by   "A.  Jf.    Theal,"  whila  those  of  the 
plaintiff  were  stated  to  be  those  of   "James  McCalUb   Go.;"  the 
defendant,  however,  using  envelopes  of  the  same  colour  and  size  ; 
letture<l  and  numbered  in  precisely  the  same  way,  the  only  per- 
ceptible difference  being  in  the  name  of  the  alleged  agent,  which, 
to  casual  observers,  would  readily  pass  unnoticed.    Thereupon  the 
plaintiff  filed  a  bill  to  restrain  the  defendant  from  using  the  name 
"Bazaar  Patterns,"    or   from  otherwise   inducing  the  public  to 
believe  that  the  patterns  sold  by  him  were  those  manufactured  by 
the  plaintiff.    The  Court,  [Blake,  V.  C]  under  the  cjrcumst> 
thought  there  was  not  any  exclusive  right  on  the  part  of  the  . 
tiff  to  the  use  of  that  term  ;  Init  restrained  the  defendar ' 
using  wrajjpers  sim!  I    to  those  of  the   plaintiff,   oi     u 
way  acting  in  sue  .       manner  as  to  lead  to  the  k.   ■■ 
defendant   was  selling  the  goods  of  the  plaintiff,     'i/i 
however,  having  failed  in  the  main  branch  of  the  relit  i 
the  use  of  the  word  "Bazaar" — this  relief  was  granteu, 
costs. 
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This  was  a  suit  by  Jamen  Mrrnii        •     ,    , 

^.  ^/.a/.  seeking  d  r:Zn:^i:zit:r^' 

tobdievet  eVle  eturet'^^  "  '°  -duce  the  public 
by  theplaintm:         P"^^^^^^'"^  Patterns  manufactured 

It  appeared  in  the  course  of  i\.^ 
the  piaintifj-  was  a  manurcturer    f   P'^^^^^'"^^  *hat 
ladies  and  children's  dothwl  ^'P''  ^"''^'""^  "^ 

terns."  which  term  tie  p  a  niff  """  "'  "  ^''^^^"'  P^*' 
tared  as  his  trad"  7J7^T-?T''^  "'^  ^■^^^- 
this  Prov-nce    and    1  f    ^^' ^"'^^^  States  and  in 

defendant  ^.'ClJ^^  ^  T""  ^""'l  ^^^'^'^^'^^  ^^^^ 
in  Canada.  Th;  Si  of  .  \  •'^'  °^  '^"^'^  '^^^^^''^^ 
defendant,  in  order  "  llelT  hf  t!^^^'  f  ^^^  *^^ 
the  belief  on  their  mrt  t  .  I  ^"''^''  ^"^^  ^"^"^^ 
patten.s  of  the  pi  Lt^ff  n  .  ?''  P"'"''"'"  '''''  «^e 
Patterns/' and alf'"!;  T  ^,''  '^^  P^^^^"-  "bazaar 

also  the  outs  and  pi' ted     T     '^'  "^^^'^  ^^'''^^^'  ^^ 

Tender  these  chv!       "**''  ""  ^^'  envelopes.  s.,„e.ent. 

right  to  ^^Z^Zt^^r^^'"''  ''^''  ^'^ 

"Bazaar  Patterns"  as  f  ""  '"'^"S"  *^^ '^^^ 

trademark  and  also  ol!  ?  ^"^-gement  of  his 
defendant  f;om  setn;  r  -  "^''  *'  ""'''""  ^''^ 
to  lead  the  pubuf  :\etvriTtr  ^"'  ^  ^^  ^ 
terns  of  the  plaintiff  ^''"^  ^""^"^  ^^^  Pat- 

trademark,  on  the  ground™, at  h?*  '"'''"'"  '"" 
person  who  had  appM  tha  1  .  ""'  *'  *'' 
and  deniedjalso  thai  h.  i    .  .  "  *"  P^P""'  P"""'™  J 

-.  .epre/enStion  J'  t tf  ^  f' ".f  "™- ™^^ 
paper  patterns.  *^'^  P"^^^^  ^'^  to  his 

The  other  facts   nf  ♦!,  , 

hearing  at  the  lutul     sir"'  '"'''°''   «""«  °"  '°'- 

-  .uLenttMtd  •::  r,xtr"'  ^'  ^■°™"°- 

7— VOL.  XXVIII  GR.       ■       °     "    • 
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Mr.  C.  Robinmn,  Q.C.,  and  Mi\  J.  H.  McDonald,  for 
the  plaintiff".  There  is  no  necessity  now  to  allege 
any  intention  to  deceive,  the  question  for  the  Court 
to  dispose  of  is  simply,  was  what  is  comi)lained  of 
not  calculated  to  deceive  and  impose  upon  the 
public  articles  manufactured  by  the  defendant  as 
being  those  manufactured  by  the  plaintiff.  It  is 
plain  from  the  most  casual  inspection  of  the  articles 
that  they  were  calculated  to  mislead,  and  the  evi- 
dence shews  that  on  several  occasions  parties  actu- 
tually  were  led  into  the  belief  that  the  articles  they 
were  buying  were  the  manufacture  of  the  plaintiff. 
When  the  defendant,  who  hsijd  been  acting  as  plaintiff's 
asrent,  undertook  the  manufacture  of  these  articles  on 
his  own  account  it  was  his  duty  to  adopt  every  reason- 
able means  within  his  reach  to  prevent  the  public  being 
deceived  :  Taylor  v.  Taylor  (a),  Singer  Machine  Manu- 
facturing Co.  v.  Wilson  {b).  Davis  v.  Reid  (c),  was  a 
case  where  the  plaintiff  had  adopted  a  stamp  on  cigars 
Argument,  nuinufrictured  by  him,  and  the  Court  there  determined 
that  the  stamp  subsequently  used  by  the  defendants  c^i 
their  cigars  was  sach  as  easily  to  impose  on  the  public, 
and  restrained  the  further  use  of  the  stamp  by  them, 
although  upon  a  close  examination  it  could  be  seen 
that  the  stamps  were  very  different  one  from  the  other. 
A  very  different  rule  is  applicable  in  the  case  of  trade 
niiirks  from  that  in  the  case  of  patents ;  in  the  former 
the  mark  may  have  been  used  by  others,  and  yet  if 
another  person  registers  the  mark  as  his  he  may  be 
entitled  to  hold  it :  Smith  v.  Woodruf  (d).  Here  it  is 
shewn  that  up  to  1878  the  firm  of  Harper  Brothers  did 
not  make  use  of  the  name  "Harper's  Bazaar  Patterns," 
and  Mr.  Leslie,  of  New  York,  also  published  a  paper 
called  "  The  Bazaar,"  and  also  issued  patterns  with  it, 
but  he  never  adopted  the  name  of  "  Bazaar  Patterns," 


(«)  23  L.  J.  Ch.  255. 

(r;)  17Gr.  694. 


(6)  L.  R.  2  Ch.  D-  434. 
{d)  48  Rarb.  438. 
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Patterns."     The  whole  .        "'  f ."  ^''^^''  ^^"*  P^I^^r  ' 
adopted  by  the  tlcfln  ,    T  "'^  '^'  ''''''''  '^  ^^^^^  "g 
on  L  pari  o  cot^  "t"   T  '  '^"'^^^^^^  -^-«- 

which  must  neoessarivh  '  ''^^^"^  "^«  benefit 

by  thepiaintitfrsii^rrer^^-r^^^^^^ 

deferulanfs  own  evidence  ,!•  t  ''  '^'^"  ^^  ^^^^ 
business  connectio  b  ^  f /h"  'r"'^'  ''''•  ^'- 
defendant  ceased  and  nl  n      .  ''^^'"^'^  ^"^  ^he 

to  the  defendant;  rlt^  T  "\  ""^  ^""-  ^•^''^^^  ^^ 
tage  of  all  tl^  '  tef  '"'fl'^^T'^''  '"'^  «^«  ^'^van- 
in  his  pos^sl'n  "  wTd  oft^"  ^'^^^.P^-""^  then 
doing,  however  hp  .  r  .  ,  ''"^  '^^isfied  with  so 
earring  I  h  3'  bust"'''^  '"^'^P*^  '^"^'^  ^  —  of 

of  a  company  in  nIZ  Yori  wK' T?""  '^^^  ^"'«*<^«^« 

York  Fashi.:  Co^y  t^ltk  '^'^^^^^^  "  ^^^  ^- 

side  of  his  envelones  ^Lll  '    ^"^^  °"  ^he  out- 

and  with  exactly  tt  ^"  P^-^^^^^'y  the  same  form  -'«un.e„t. 

that  the  BarSrr^^^^^^^^    Pape.  announced 

by  that  company,  and  also Tn^oun    s    '/nf^f ; 

Co.  [as]  wholesale  agent  i.    jJZl    „  f,\  ^  ^^.^"^  & 

or  numbers  on  his  envplon„  '      ^"^  ^^^  ^gures 

the  plaintiff-  (3)]^    T   '^^P^"'^  with  those  of 

bein  aaken  bylf  LC:::  T  'T"^^  '''  ^^^ 
the  plaintiff,  and  made  us^f  ^"V  ^'"'"P^^''^  '^^ 
the  cuts  on  the  ^nZ  ^^  ^^'  defendant;  (4) 

plaintiff,   except   that  th"  •"'   "'"'^^  '''^'^  °^  ^h 
reversed  and  which  ho   s  un^bTT""^   ''   ^'^^^   -« 
is  incap.b,v  of  exnlanlw  '"  ^^Plain,and  which 

that  th'.^  •  ad  been  pWe^^  ^"'1"^'"  the  hypothesis 
plaintiff;  (5)  the  cat  '  ^''"^  '^'  publication  of  the 
those  of 't  e  p  a  ntiff  wh-^T'''  ''  ''  ^^™'  -- 
i-ued  them  in^T co;ers  ^•""'■^''  ^"'^  *^-" 

Celebr.od  Bazaar  PnT'  ^""^^'"g  them  as  "The 

Under-i  thel  ciL       r"''^       '^''^  ^^^■'^'  ^^^«^'' 
these  cucumstances  the  right  of  the  plaintiff 
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to  the  rell.  1  sought  we  submit  is  clt-ar.  SehaHfian  on 
TracUi  Marks,  pp.  276-301,  and  casus  tliere  cited  were 
also  referred  to  by  counsel. 

Mr.  McCarthij  Q C,  and     u.  o.  i,i.  lleevc,  for  Ihe 
doIeiKlant.     If"  the  word    "  Bazaar  Patterns  "  is  not  a 
trademark   then   the   plaintilF's  case  fails;  and  the 
evidence  establishes   incontestably  that  the  plaintiff 
wj'ri  not  the  person  who  had  originally  used  that  namr: 
Tiie  Leather  Cloth  Co.  v.  The  American  Leather  Cloth 
Co.  (a).     There  was  no  exclusive  use  of  the  words,  and 
apart  from  an  appropriation  of  them  there  could  be  no 
property  in  the  term  ;  in  other  words,  unless  the  term  is 
attached  or  annexed  to  an  article  there  is  no  property 
in  it.     This  term  "  Bazaar  Pattr  rns  "  it  is  shewn  had 
been  used  and  applied   to  paper  patterns  b(f<)re  the 
plaintiff  even  pretends  to  have  acquired  any  title  to 
use  the  wurds,  that  is  to  the  exclusion  of  other  persons. 
In  the  year  1S68  or   1869  Harper's  Bazaar  was  pub- 
lished, and  cuts  of  dresses  were  printed  in  it  which 
were  numbered ;  large  numlors  it  is  shewn  were  sold, 
and  a  profitable  business  can  ied  on  by  1  ^arper.     The 
paper  patterns  were  thus  associa    d  with  the  publica- 
tion, and  becan.     mow^i  throughout  the  United  States 
and  the  British  Provinces  as //ar/>er's  Bazaar  Patterns." 
McCall  having  beco'^^o   associated  with    the   Harper 
Brothers  in   some  way   not   matv^^al  to   the   present 
litigation,  the  patterns  were  published  as  "  Cut  Papar 
Patterns,"  and  were  stated  to  be  "  t,  ken  from  Harper's 
Bazaar,"  but  the  plaintiff's  i      )e  is    ot  added.     In  the 
next   circular   pul  lished    b'      iie       laintiff   they     ire 
designated  ".7'a?7t(;s  ilfc'CaZiV     azaai  Patterns."     From 
plaintiff's  own  evidence  it  is  [)lain  that  no  assignm 
was  made  by  Harper  to  him  of  any  right  in  the  name 
"Bazaar  Patterns,"  but   the  Harpers  simply  gave  a 
signed  memorandum  which  stated  i\\a,i  McCall  d;  Co. 
were  the  only  persons  in  the  United  States  who  had 


(a)  4  \>.  J.  &  S.  137,  142. 
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thf'.r  prc.,.,.ss,on  to  use  the  words  •■  Rn  x. 

separnto  a  trade  n.ark  fron  n     T  ''^  ^'"^  ^''^"""t 

"««d.     The  word,s    LT         r '"''''  "^  ^^"'^h  '*  '^ 

Womepu),h-cprono..y    '"  ''7^'^"    ''^^e    in  reality 

ha«  really  Jittfe,    fat    2: '"7 '' ^''^'^  ^^^^^rj' 

^heplainU/fputsil/.a^^;tT       "  f "   ^''^^  ^"v^Jopos 

ca«f«  It  i.s  Haid  to  be  neces  a  l  to    ^"■"'       ^"  '"  ^''^^ 

-  intention  to  <Ieeeive     S    . :'.7  Tl  *'"'^'  ^^'^'^ 

t^ou  on  the  part  of  infpn<i;.  '''^  ^'^gl'test  atf-n- 

ay  ^'oception.  .fthe  :      ::S^7"'^7:--''''P-ve.t 

J-ctly  placed  upon    h^      ts  J  V  f  "'"^  '"^  ^- 

l^^J  the  umuuLturor   .7  U       !        ''  '""^'^«P^'  -« 

we.    also  referred  to.  ^  ^^^'''^■'' PP- SSand  04 


At  the  cc,ncIu.sion  of  the  argument, 


S3 


-•deration  would  ca.  s'l  i"!  ''^*  ^"^'  ^^'^^er  .on- 
<^'u«ion  at  which  i  Iw.v  a'-v  '  T  """^'^"^  *^"  — 
-3;.s.  the  authorities  define  so  weil"; '  "  ""'■  ^''^^^^-^ 
plaintiHand  defendant  that  it  T  ,  ^'''*""^  ^^^*he 

reconsid.r  them.      So  T 1  TT"''^  ""'''^'^^y  *" 
concerned  it  seems  to  be  vert  T  "  ^''^^"''^^' "  i«  '"'"""* 

ated.  as  proved  by  some  of    he 'T"  '"^"''  '^'''  ''''^In- 
1868,  the  ^a>,  Jfiro  he rs  in    he T '    '"  *'^  >'-^- 
^««ued  a  publication  caUed  "L      '!'^«  '   ^^^  ^^^k 
*t  a  period  of  time   not  1,        '^'^^     ^'''''''■"    ^^t 
~ _  TL    °'  '''y  ^^"'^fcly  defined,  after 


(«)  44  L.  J.  Ch.  90. 
(c)  24  Barb.  lo'S. 
^^)  1  D.  J.  &.  S.   J  85 
('J)  L  R.  7  Ch.  611. 
(0  26  Beav.  293. 


f )  W.  N.  ,868.  p.  95. 
('^0  3  K.  &  J.  423. 
(/)  I-.  R.  10  Ch.  276 
(A)  19  VV.  K.  599. 
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the  isauo  of  the  paper,  as  an  mljunct  to  that,  and  in  order 
to  Incronsc  its  circulation,  they  ad«led  sonio  pattornn  to 
it,  and  these  wore  called  and  known  as  patterns  which 
were  found  in  "Harper's  Bnzaur,"  oi   ' llaviH'r's  Ihzmr 
Pattr  m,"  variously  described,  but  all  drawing  their 
origin     from     the     paper     of   the     Harpers,     called 
Harper's  Bazaar.     The  origin   of  the  name  is  quite 
clear  and  <listinct,  and  T  think  it  is  reasonably  clear 
that  within  a  very  short  time  after  that,  in  the  year 
1870,  the  name  of  "  Bazaar  Patterns  "  and  "  Hai-per'a 
Bazaar  Patfervs"  became  so  well  known,  that  accor* 
ding  to  the  letter  of  the  plaintiff  himself,  he  felt  that 
it  would  be  a  matter  of  very  great  moment  to  him  to 
be  able  to  use  that  name.      It  is  ])erfectly  true,  that 
giving  his  evidence  here,  he  did  not  admit  distinctly 
that  what  he  had  done  in  either  1870  or  1871—1  should 
judge  that  it  was  in  the  year  1870— and  found  to  be 
wrong,  did  not  arise  from  the  use  of  the  name  "  Bazaar 
Patterns,"  but  from  the  use  of  cuts  from  the  paper  that 

ever  which  he  wrote,*  ami  which  was  not  satisfactorily 

The  letter  here  referred  to  waa  as  follows  :— 
G.  A.  Walton,  New  York,  May  11th,  1880. 

Dear  Sir,— In  reply  to  the  enclosed  notice  marked  "  A  "  when  I 
explain  the  circumstances  you  will  better  understand. 

In  the  fall  of  1871  I  commenced  manufacturing  cut  paper  pattern* 

under  the  name  of  Bazar  Patterns.     After  six  months  1  found,   or 

supposed  I  had  found,  a  mistake  in  using  the  name.     The  labor  of 

*f*  J?n"r^^'  '°  '^^^^'^^  *""''  "^f  manufactured  50,000  patterns  at  a  cost 

ot  $10,000,  was  all  destroyed.     Believing,  as  we  then  did,  that  we 

were  infrmgmg  on  the  rights  of  Harptr  ,t  £ro^.,  I  went  directly  to 

Mr.  Harper  and   explained  my  position,    and  they,  Mr.  Fletcher 

Harper, ^T.,  and  Mr.   Fletcher  Harper,  Jr.,  advisecl  me  to  go  on 

manufacturing  the  patterns  under  the  name  and  title  of  Bazar  Pat- 

Urns,^  and  gave  me  a  letter,    a  fac  simile  of  the  enclosed,  marked 

A.       1  manufactured  under  this  name  for  more  than  a  year  •  I  had 

then  a  large  amount  of  money  in  the  pattern  business,  and'tomv 

astonishment  I  then  learned  that  the  Messrs.   Harper  ,D  Bros,  had 

no  trade  mark  on  the  word  "  Bazar  Patterns." 

Messrs.  Harper  ^  Bros,  stated  to  me  that  they  d  1  not  use  the 
name  Bazar  Patterns  ;  neither  did  they  cut  Bamr  P,  rns  nor  offer 
them  for  sale,  but  advised  me  to  procure  a  trade  mark  on  the  words 
Bazar  Patterns.  Before  doing  so  I  set  to  work  at  considerable 
expense  and  labor  and  searched  all  the  books  and  papers  I  could  find 
m  Lurope  and  America,  which  occupied  one  or  two  years  in  the 
search,  and  could  not  hnd  the  words  in  print  as  applying  to  pat- 
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'■'«»"  H  i»  ,,00.!;^ ;«  "'"  'I"  '~A>.  The  only 
from  tho  lotto,,  of  riitiH;:''™  """  '"■  ">-' 
his  ioiml  a  iimportv  in  .J  ,  "  ™''  ""dently  ia 

•.■rang,.„,o„t  that  i,,  ni\.„:;  1  '  dlZ?' "m  '  '™» 
per  not  boarin,;  it  i„  ,„i„,i  ,  ,/  ''f"<"^-^rJfar- 
-count  of  it,  the  w  ,  f"l  "  «'•■  f  •^««  «ivin«  an 
tory,  but  giving  an  aoco  !„  ,  '"""''"'"^'j' »a«»lac- 
clusion  that  tl,:,  ,","01^";  ",' "  "'"'''  '«*  to  the  con-  ...*.... 

he  wa<,  to  got  the  boLfi    o    r"'™"*""''"''  "■''<^«''y 
the  Hur^:.,  „„,  j^":"  °    'h«  "ame,  and  whereby 

cireuh.tion  of  thoi,  "1   .,"  •  "T,"'  "'  "■'  '»™a,ed 
___^__ "'""     "''ich  would  arise  from 

^yof  thnrnublSiotu";t':r,f5r'"T^"'''-«^  ''»««  ^ot  appear  i„ 
and  a  very  heavy'ff  "°*  '^  ^"^^--^  '*  -ould  hZ  Z^g:V^i 

James  McGau, 
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1880.    the   plaintiff's   work  being  used    as    an   advertising 
medium/was  made.  That  he  then  thought  so  isjperfectly 
clear  from  the  instructions  that  were  sent  to  his  agent. 
He  sent  out  the  "  Harper's  Bazaar  Patterns" and  this 
naire  was  used  in  the  United  States,  and  the  name  was 
more  or  less  used  in  Canada,  and  it  was  a  means  whereby 
these  articles  "Bazaar  Patterns,"  were  designated,  all 
arising  from  the  fact  that  they  had  appeared  in  the 
first  instance  in  a  paper  which  was  called  the  "  Bazaar" 
or  "Harper's  Bazaar."    The  means  of  desciibing  the 
articles  required  was  from  a  number,  and  by  sending 
for   that  number  you  got  the  pattern— the  cut  not 
giving  you  the  full  information— you  got  the  pattern 
and  you  got  the  plan  of  making  that  up,  thereby  pay- 
ing these  persons  for  these  cuts  on  account  of  the  charge 
for  the  patterns,  which  was  inevitable  if  you  took  a  fancy 
to  the  cut,  and  desired  to  obtain  the  article.     Then  the 
name  was  used  more  or  leds  by  other  dealers.     There 
is  no  question  but  that,  from  the  year  1871,  at  all 
Judgment,  events,  till  the  year  1878,  these  were  called  the  "Bazaar 
Patterns,"  or,  "Harper's  Bazaar  Patterns."     I  do  not 
know  what-,  right  Harper  had  acquired  in  that  name 
up  to  the  year  1878,  or  what  his  rights  would  have 
been,  but   I  think  there  can  be  no   doubt  whatever 
that  in  the  United  States  these  patterns  were  termed 
the  "Bazaar  Patterns"     That  came  to  be  the  name 
whereby  they    were  known,   and   that    term    to   my 
mind    became   very   clearly   public   property,   and   it 
was  impossible  for  any  person,  after  it  had  been  used 
for  that   period   of   time,    to  acquire    a  property   in 
it,  or  to  affix  it  to  his  goods  so  as  to  prevent  others 
using  it. 

Then  the  question  is,  whether  the  plaintiff  has 
acquired  a  right  in  this  Province,  although  he  might  not 
have  that  right  in  the  United  States.  The  authorities 
cited  seem  to  shew  that  the  Court  would  be  bound 
to  protect  a  person  who  has  identified  an  article  with 
the  name  in  a  place  other j^than  the  country  in  which 
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lie  has  first  donp  tjn      Jc   •      t.     , 

would  also  protect  „!?    T''''''^  ™  ">«  country  they 
that  name  "^  I  thinkM  ,"  ?"-. '"O"'™"  "  P'operty  in 

partioulariy  by  the     te' !  ,    '"T  '.'""  P""'"'  »'  «»". 

by,  a,  he  sayTa  la,  !„;,"?  "'  ""^  P'"'"""'  '"■"^e". 

publie  property  and  hew!       .  '        P"'  '"  ""'''«  "'is 
He  wa^radingt^":™f'''"«^  advantage  of  ''• 

-po^.bie,a:n:x;z™'hir„^h''""" 

by    v,rti,e    of    the     word     "V         '        "  """"""ss 
introdnced  thi,   class    of  tork^r  e    '''■"'     ''"<' 

the  United  State    h  t   "l '"T"^'  .""' ""'^  ""''"g''"''' 

oucitcs,  Out  also  throufThnnt  fl,„  -n      •   • 

insomuch  so  that  up  to  the  yearl^s    )         ^""""^^n. 
alJyknownasthe"k..,,,;pX        ;      T"""'"^'"^^^  ^ 

^^.^.«a,.pj::::,,  jj  /--p^«  -.d.  ->"^^^  ^'the 

was  called  "The  Bazaar"  .Tl  "^^^''^P^'P^^' which 

certain  oxter.t-to  a      1  ,  '  ^^''''''  ^^^'^^^'''  *«  ^ 

extent  in  th'  ea  ie  •  I^^Z/t'''  '''''''  '^  '  ■^-"- 
foundconnected  with  it  So  ^.J^^^r--'  to  be 
public  property  an  fhfMi  ,  '^  ^  *^^"'^  ^'^^'^  ^as 
to   endL4ur   to  r^^^^^^^  -^  the  right 

manufacture  a  nr.ewhith  d  btt  7'^^'  'l  "^^^^^^ 
well  known  and  curren  n.,  i.  .  "'  ^'"^^''^  ^*^^'«'«  a 
was  defined.  ""'"'  ^^  ^^'^'^  ^^at  article 

Tlien  the  second  branch  of  fV,^  <. 
dant  so  conducted  his  business,     th^i  f  ^  '^^'^"- 
to  make  sale  of  the  articirXlrf  ^"  ^''  ^^^^^^ 
not  upon  its  own  merits   o  Inoh  "^ "factured 

the  name  and  rop^ta   L    T.t  ^',"P'"  *^"^  "^''^^^  of 
"-"u   itputation  of  the  nlainfi'ff?     t  j 

know  that  any  case  we  have  had  -in     f  f  ^"^  ''^^ 

8-voL.  XXVIII  OR  ■  *^'  '""^  ^^  ^^^^'^2^ 


-  I 


^^^^^^^^Hp' 

^H 

^H     "■ 

■  ^1 

MP'  'fii 

■ 

^H                      t  ll 

^^^1 

^^H^                   I 

^^^H 

^Bl 

I^B 

H- 

i^M 

^B 

■ 

1 

^^Hl                  JmhHJ^^^^B 

58 


CHANCERY  REPORTS. 


1880.     V.  Tmefitt  (a),  lays  down  better  the  principles  upon 
which  the  Court  should  be  guided.      That  seems  to  be 
the  foundation  in  i-eality  of  all  these  cases,  and  there 
Lord  Langdale  says  :  "  I  think  that  the  principle  on 
which  both  the  Courts  of  Law  and  Equity  proceed,  in 
gi-anting  relief  and  protection  in  cases  of  this  sort,  is 
very  well  understood.      A  man  is  not  to  sell  his  own 
goods  under  the  pretence  that  they  are  the  goods  of 
another  man ;  he  cannot  be  permitted  to  practise  such 
a  deception,  nor  to  use  the  menus  which  contribute  to 
that  end.      He  cannot,  therefore,  be  allowed  to  use 
names,  marks,  letters,  oi-  otiier  indicia,  by  which  he  may 
induce   purchasers   to   believe  that  the  goods  which 
he  is  selling  are  the   manufacture  of  another  person. 
I  own  that  it  does  not  seem  to  me  that  a  man  can 
acquire  a  property  merely  in  a  name  or  mark ;  but 
whether  he  has  or  has  not  a  property  in  the  name  or 
mark,  I  have  no  doubt  that  another  person  has  not  the 
right  to  use  that  name  or  mark  for  the  purpose  of 
Judgment,  deception,  and  in  order  to  attract  to  himself  that  course 
of  trade,  or  that  custom  which,  without  that  improper 
act,  would  have  flowed  to  the  person  who  first  used,  or 
was  alone  in  the  habit  of  using  the  particular  name  or 
mark."     That  seems  to  me  to  be  useful  as  it  is  extended 
to  names,  marks,  letteis,  or  other  indicia  by  which  he 
might   induce  a  purchaser  to  take  as  the  article  of 
another  that  which  in  reality  he  has  manufactured. 
In   the    present    case    the    defendant    occupied   this 
position. 

He  having  been  eniployed  by  the  plaintiff  for  the  sale 
of  these  articles,  the  arrangement  terminates.  It  is 
utterly  immaterial,  and  it  is  so  conceded  by  the  learned 
counsel  both  for  the  plaintiff  and  defendant,  whether 
that  was  improperly  or  properly  done,  or  whether  a 
right  of  action  existed  in  regard  to  the  termination  of 
that  arrangement.    We  have  nothing  here  to  do  with 
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that,    but  the  question    of   the   termination    of  the 
agreement  ,3  material  in  this  aspect  of  the  case  •  the 
defendant  having  been  left  with  a  considerable  numb 
of  patterns  of  the  plaintiff,  he  was  entitled  to  d^slse 
of  hose  patterns,  and  therefore,  means  wh   h  S 
have  been  objected  to  if  he  had  none  of  these  patTerns 
would  be  unobjectionable  if  he  used  these  endea^o"  s 

t7ZmTr'''''  "'^^'  ^^  had  received  frlm 
the  plaintiff  for  the  very  purpose  of  sale. 

He  commenced  this  business  for  himself  in  such  a 
way  as  that  it  was  evident  he  was  en.leavour  ng  to 
contmue  the  same  business  in  the  eyes  of  the  putlic 
He  admits  himself  that  he  did  not  desire  to  draw  any 
dis  inction  between  the  business  conducted  for  himself 
trptnr-^^^'-^--'"-^^-^^ebenrjf 

He  admits  that  was  so;  and  it  appeared  even  to 
himself,  prejudiced  as  a  man  would  be  in  hilown 
case  that  there  was  so  much  similarity  between  what 
he  the  defendant,  was  doing  in  conducting  he  W  --^«t. 
Bess  for  himself,  and  the  way  which  he  had  conducted 
the  business  for  the  plaintiff  as  that  it  might  be  obiec  ted 
to,  and  so  he  felt  it  proper  to  make  an  afteration' 

.<,  rv  Tu^t'  '^  ^'''  ^''''  ^"•''«"^^'  ^«  ««^'duct  the  busi. 
^s  like  the  business  of  the  plaintiff  as  it  was  possib   . 
He.  for  the  purpose  of  carrying  this  out,  invents  a 
conipany  in  New  York,  because  The  plaintiff-  had  upon 
his  papers  the  name  of  some  persons  there,  and^in 
order  to  copy  the  plaintiff,  in  even  this,  he  stated  thlt 
he  was  acting  by  the  authority  of  some  person    he 
invents  the  name  of  the  «  Ne  .  York  Fashion  Company  " 
and  then  puts  his  own  name  as  being  the  person  tlfat 
was  acting  in  developing  this  business  for  thaTcomp  'y 
So  down  to  the  minutest  matter  eveiything  was  'oT 
duct        ft      ,he  plaintiff's  fashion.  ^The'de^^Zt 

2t  ff  '^:r.'?.""^'"'^'^^  '^  '^''  business  of  the 
S'h  f:".'''.'^  '.'T  ^^^^'"=  -'^h  the  defendant 
Tr.J.t  eunsiaer  uiat  they  were  m  reality  getting  the 
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goods  of  the  plaintiff.  Nothing  could  be  plainer  than 
that  to  any  man's  mind.  In  fact  it  was  even  plain  to 
the  mind  of  the  defendant  himself. 

He  got  the  very  pamphlets  of  the  plaintiff,  he  pur- 
chased these,  and  then  he  put  a  wrapper  upon  them 

and  thus  we  find  a  colourable  imitation  of  the  books 

of  the  plaintiff. 

Mr.  il/cCar%— that  was  before  he  commenced  the 
manufacture. 

Blake,  V.C— I  know  it  was  before  he  commenced. 
The  man  had  in  hi.s  mind  the  course  by  which  he  was 
going  to  manufactui-e  :    he  then  forms  a  .scheme  by 
which  he  is  going  to  carry  on  his  buisness,  and  the 
scheme    whereby  he  Avas   going  to  manufacture   and 
carry  it  on  was  a  scheme  by  which  there  was  to  be  an 
imitation   of  the  business  of  the  plaintiff,  and  it  is 
immaterial  whether  it  was  before  or  after,  for  I  am  at 
pi-esent  only  dealing  with  the  question,  what  had  the 
defendant  in  his  mind  when  he  ceased  the  business  he 
had  been  carrying  on  with  the  plaintiff,  and  be^an  the 
conduct  of  it  on  his  own  behalf  '' 

The  scheme  he  had  was  a  business  that  was  to 
differ  so  slightly  from  that  which  he  had  previously 
carried  on  that  the  world  would  consider  it  was  a  con- 
tinuation of  it,  and  that  every  one  would  think,  "  here 
is  the  business  of  the  plaintiff  conducted  by  the'defen- 
dant,"  and  thus  he  was  to  gain  the  advantage  of  the 
reputation  and  skill  and  advertising  and  the  lar^e 
expenditure  of  money  which  had  been  incurred  by  the 
plaintiff. 

Then  he  makes  an  alteration  in  his  business  so 
apparent  was  it  that  it  was  the  subject  of  attack,  and 
the  question  is  to-day,  not  what  the  defendant  did  in 
1878  or  earlier,  but  is  he  conducting  the  business  to-day 
so  as  to  lead  persons  to  conclude  that  it  is  the  business 
of  the  plaintiff?  It  is  materia]  to  look  at  what  the 
intention  of  the  defendant  was  :  was  it  his  intention  at 
once  to  construct  it  into  a  business  to  be  carried  on  upoa 
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the  strength  of  a  reputation  whic',  h^  „„ 

IS.  was  it  to  be  TheaV,  h,,.iZ  to  make  that 

-s  .„  arashewalooZnX"'?;'','"''"'''^''"^'- 

takon  together  shew  thi^  «]fi      \  "''^^  matters 

Soiinsol  wa,  a,;  1*"  ^     ^'f  '•  f  '  "'"  """  ^^■ 
of  these  .natteri,!l,en  the X!;        \T  ^^  ""'^  ""^ 

-  triding  that  ii  co„M  not  be  t^af  a  '"'  T  '''  ™ 
misleJ  by  it.  ""'  "  purchaser  was 

o-el^l'aTdo™  tr"'"  "f  *»  -'torities  ,„ite 

p-on  thit  is  r.iS  ^riTs  '7r'  •"'■'"'^'- " 

Pemon    that    scrutinizes   the  ri iff  u""""  ^  * 

article  presented  by  the  philiff     T,"".  '""""'™   ""= 
come  to  the  conclusiontl    t  ,b        ""^  '''''™''''"'  '>'™M 
the  question  is,  wSr  I'l „f  I  "?  *'f"™"-=<'- '™'  """""'• 
-a person  that  doe  „"tZ.;'/^  °'*.™'y  ™«'»'™. 
misled?    Now  we"av?i,  .r^        '"°'"''-™""l'« 

wl-ieh  it  is  said  crjL*  U  tr^'.Td"  ?™f".^''- 
the  cuts  of  the  plaintiff.  '         ^^^ntica]  with 

plaintiff.  It  was  very  millJv  '  ,  f  '  '"^'  °^<^^« 
could  only  have  beeuTo "S^^l":' 7^'  ^'^^^^^  ^^ 
larity  was  a  coincide...     Ue  'eTe  1  ^^'"*  "'"^ 

cated  case  in  v  hi.h  .  Fr  T  "■'  ''  ^"  ^uthenti- 
wroteabook    ^^T^"^"^  ^-^  an  Englishn.an 

a  book  of  travei  butit  n'^  T^  ""'^^  ^^'^^  '"^^^^^d^ 
world.  '     "^  '*  ^"^^  ^^'-^PP^^ed  once  in  the 

Mr  ifcC'a.%  ,e?y  !  J^^^^        ^^^  ^^e  plaintiff.      As 
"  " ''^  ^^''^'^^^  ^"»^g  in  the  trado,  of 
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course  it  is  not  considered  an  honest  thing  outside  of  the 
"la^cIiT  *^^'''^'  *'^^^  ^  '"^"  ^^  ^^  liberty  to  steal  the  work  and 
Theai.     •'eputation  of  others  and  not  give  him  anything  for  it, 
but  we  have  not  to  deal  with  that  question  here.     It 
seems,  according  to  the  practice  of  the  trade,  the  defen- 
dant was  justified  in  taking  these  cuts ;  but   what  is 
material  in  this  case  is  the  manner  in  which  these  cuts 
are  given  to  the  public,  and  we  have  them  here  col- 
lected  as  cuts  of  the  defendant,  and  out  of  145,139 
represent  the  actual  cuts  of  the  plaintiff  with  only  this 
one  difference,  that  they  are  in  the  reverse  form  in  the 
book   of  the  defendant.       That  is  a  mattei-  that  is 
inca])able  of  satisfactory  explanation  for  the  defendant. 
The  explanation  of  the  plaintiff  would  not  suit  him  ; 
but  I  believe  his  statement  and  that  of  his  agent,  that 
the  way  it  comes  to  be  reversed  is  that  the  very  article  of 
the  plaintiff  must  have  been  used  as  the  mo'lel,  and 
transferring  it  from  one  to  the  other  it  gives  it  in  the 
reverse  shape :  so  that  we  trace  the  whole  of  this  work 
Judgment,  of  the  defendant  directly  to  the  material  of  the  plain- 
tiff. 

Then  we  find  what  strikes  me,  and  has  been  very 
justly  argued— as  a  matter  that  is  most  apt  to  mislead— 
the  very  numbers  that  were  employed  by  the  plaintiff 
were  employed  by  the  defendant.  He  did  not 
commence  with  No.  1.  I  do  not  blame  him  for  that. 
We  know  that  many  persons  do  not  want  to  shew  that 
their  business  has  just  commenced,  and  instead  of  be- 
ginning with  No.  1,  they  begin  with  number  1,000  or 
10,000 ;  that  is  not  a  point  that  is  worthy  of  comment. 
But  it  is  argued  that  the  numbers  are  identical  with 
the  numliers  of  the  plaintiff,  and  I  think  that  the  way 
this  is  apt  to  injure  the  plaintiff  and  aid  the  defendant 
is,  that  persons  would  carry  in  their  minds  the  num- 
ber and  demanding  at  the  establishment  the  pattern 
to  answer  the  number,  and  finding  the  number  and 
pattern  to  correspond  they  would  naturally  think  they 
were  getting  actually  one  of  the  plaintiff's  patterns 
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from   the   defendant       It   wao   +u 

that  they   demanded  and  e™w  *'"/"[''   """^    '«™- 
in  reality  woiiM  v..        .        f"™  *"  ««*;  but  they  — r— 

person   can   more   ITJ         ^,    """"'    "''"'■^V  ""e 

"i.«  !"■«  clanf X«nrt       r°""'   *"»"  "^ 
very   nnmber,    which  ,5     T     °  ™*   ™*   ">" 

P«P0.e  ot  id»tiaTaM„  ."w  'hrthf'""^  '"  *^ 
b  a„ce  a.,  exactly  a,  it  p„.  h  y  L  '  fce  T"- 
that  carried  out  in  every  denartm^.„r  ,.'  '  '"'™ 
larity  of  envelope,-!  am  n„t  ^  '  ''^ '^ >=  ^  simi- 
tion  that  the  plaintiff  ,™  ""*/?'"«  "'"'  *'""1"™- 

»™ply  an  envS  ;?!*;;"     «r*'"'  ""  """^  "^■'"^ 
material  and  colour  ,n         i       '  '""""  ■'°  f"  "^  the 

it  i.s  made  as  W  Xti  h  U    "  """, "'"  '^  ~"«-™<' 

t»a,  it  i.  p„,,ib   t  m  he  on!"'*":  f  "^^  "'"- 

It  «  said  that  the  MaZtZ  °,       "  """''■ 

the  public.  f'*^"'"-''' "'at  could  not  mislead 

tiol!:;?h"dlr*'""m"  ^'r*  *»  '"^  *-»- 

his  mode  of  tryt  „n  T  T  '  '^■^™  '^^  "^""""''"d 
was  possible for^e^mant  "■"?  "'  """""^  ''»  " 
that  of  another  ;  herTi,  fte  r ""  t  '"'^  ''""'"^^^  "> 
"d  form  and  ^ame      We       ''".""''''"""^  °f  ""mber 

the  defendant.  ZL^^IZZ' CI r'^''' 
observed— even  to  rJio.)     •        ,  '  ^^^^^son  has 

^  the  last  rit  tx:i2Z  ''°th:t""tf '"" 

correct  this,  the  impression  +^.1"  ,      ''  ^^^"'^  *° 

thing  done   to  cXot    . ^^^'^  "^  '     '^^^ '"'^ 

dantVs  name  on  the  erl  '''.'^\P"tting  the  defen- 
Plaintiffhas  It  his  wT  "  ''^^  ™  P'-e  as  the 
simiiar  in  the"ess  ZT  '^'"'^^^"'"^^  ^^^  ^«  «« 
other,  is  there  snZ      .  !  ''"'  P'"'^""    ^^^h    the 

p-in,thi^rm:t::?'uSo:"'^'^^-'""'''- 

Pendant  has  put  that  :1p^:^?Jl-' 5;;: 
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1880.     envelopes  and  in  his  various  sheets  just  as  the  plaintiff 
ha«  put  it  in  his,  so  that  it  is  one  of  the  conconmiitants 
or  surrounding  circumstances  to  identify  that  which 
has  been  issued  by  the  defendant  as  being  that  which 
has  been  issued  and  is  in  the  course  of  being  issued  by 
the  plaintiff".     I  do  not  think  the  mere  insertion  of  the 
name  on  the  envelope  is  sufficient  to  counteract  all  that 
is  there  to  lead  the  public  to  believe   that  what  has 
been  issued  by  the  defendant  is  the  ai'ticle  of  the  plain- 
tiff;    I  think  that  the  statement  of  the  defendant  is 
correct,  that  he  had  an  intention  in  doing  what  he  has 
done;  that  he  not  only  put  these  numbers  there,  used 
these  envelopes,  made  as  like  those  of  the  plaintiff  as 
he  could;  that  he  intentionally  put  on  the  back  of  it  a 
cut;  that  he  desired  to  imitate  the  manner  and  mode 
of  making  it  up  ;  and  that  he  intentionally  clcthed  his 
articles  with   everything  that  was  to  make  them  as 
similar  to  the  plaintiflf's  as  possible,  and  this  was  so  very 
plainly  an  infringement  of  the  rights  of  the  other  that 
Judgment,  j^g  qualified  it  by  simply  inserting  his,  the  defendant's 
name,  which  would  not,  however,  attract  the  eye  of 
many  persons  who,  finding  the  number  to  be  the  same, 
the  cut  and  number  to  coincide,  would  not  consider  the 
name  of  "  McCall,"  "  Theal,"  "  Demorest,"  or  any  one 
else,   but  want.ed   and   desired   a   pattern    of  such   a 
number,  and  the  moment  they  found  and  got  a  number 
to  correspond,  they  had  the  article  they  were  in  search 
of.     Therefore  I  think,  following  the  case  of    Perry  v. 
Truejitt  (a),  the  defendant  has  been  employing  the  very 
indicia  by  which  the  plaintiff"  has  been  making  known 
his  goods,  and  though  I  find  there  is  no  right  in  the 
plaintiff"  to  the  exclusive  use  of  the  word  "  Bazaar,"  yet 
still  the  defendant  has  been  infringing,  and  seriously, 
on  the  rights  of  the  plaintiff  in  what  he  has  done,  and 
therefore  the  plaintiff"  is  entitled  to  an  injunction  re- 
straining  the   defendant  from  repiesenting   that  the 
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r'""  ""^  ™  "f-™"'" -e  tl.e  .cod,  of  t„e  plain. 

defo„<la„t  l,a,  .succecled  in  !l,  .        .^^f  »a--."  and  the 

J-e-ded  in  t„e  Xwrne^f  t  ti't^^'^l 
I  give  18  without  C03ts.  '  ^^"^  '''^"'^ 


The  Attorney  General  of  Ontario  ..     /  t, 

V    TiiL.  Tx,.  ^-^^^o  CiT  re^.  Barrett 

•  ^"'  I^'i-'-^iiNATioNAL  Bridge  Company 


Injunction- 


'Br-uhje  Company-Ram,au  Company^CosU. 


-  a.  to  pennit  ,.f  the  r„„„i4  oT  inTT^'^'^  "^"'^  '"^'^^^ 
were  not  any  facilities  for  the  1^1  7  T^'  '*'  '^"^  there 
time  linnted  for  the  co„.p,e«o„T  h!  w  T  /"'"^  *''^«^''-  ^he 
".  orn,ation  was  (ile.l,  seeking  t    restra  „  tl^  T  '''^'<  ^" 

a  Railway  Co„.pany  to  whom'  the  same  LJ""  1  *''^  ^""^S^  '^^ 
in  a  condition  to  be  used  for  ord  Lrv  t'ffi  '''"'  ""*"  P»* 

the  bridge  as  a  nuisance  ;  and  s.ek  21^  ?  '  "'  ^^^^  ^^™°^«'  of 
to  permit  its  use  by  persons  ^n  fit  In?  "'"^''''  ''^^  ^"'"P'^ny 
toUs.      It  was  shewn  that  the  col"  7'"'"^'' ^^'^  ^^^'^t«t'-^We 

such  that  it  could  not  be  adapted  to  the?  "  ''"  '"'^^^  ^^^ 
and  that  its  condition  was  «ufh  that  te^rof  f  ""^^  ^"'^«' 
foot  even  was  attended  with  danger,  vet  that  ,  '^  ^'^""^""^  °" 
the  bridge  couhl  be  rendered  commr^f      ,  ^^  ^  ''"'^"  o»«ay 

J,^«,^7^^^-oo.a.g;;^T;^^^^^^ 

the  bndge  by  persons  on  foot  was  concened  ).  "'  *^'  "^^  "^ 
magnitude  of  the  work  sought  to  be"  '  ,"*'  "' ^''''^  "f  the 
the  inconvenience  to  the  pubic  caul  T''f'  '''"'^'''''^  ^'t^ 
to  use  the  bridge  for  ordinary  tX  ,7  T  *'"'"  ''^'"^'  ""^^e 
abate  the  so-called  nuisance/anrfeLel  !'  '"  ""'''  '^  '''^^••-  *- 
either  party.  '    ^  '^^"'^^  ^ae  costs  of  the  suit  tc 

The  Attorney  General  of  Ontario  is  the  pro,    .  „«        . 
a  violatu,n  of  the  rii,ht«  of  fhe  nnhi;/ /r  "^  *"  °"inplain  of 
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Att'y  Gen. 
ex  rel. 
bikrrett 

T. 

Inter- 
national 
Bridge  Co. 


has  the  powtr  to  restrnin,  and  that  incident  to  such  power  the 
Court  can  prf.ioribe  by  what  nu-ans  the  safety  and  ooiiv.iii.  .i.-o  of 
the  i)ul(lic  can  bo  sociired  iji  the  oxeiciso  of  those  rights.  In  the 
exercise  of  siu  li  power,  the  (Vmit  [Sphaogk,  (\,J  directed  what 
alterfttions  were  necessary  in  the  construction  of  the  fntemationdl 
Bridge,  in  order  to  secure  the  safety  of  the  public  w  hilc  using  the 
same.  For  this  purpose.  The  AltoriKi/  (.'nirral  of  the  Dominion 
need  not  be  present  to  ^irotect  the  rights  of  the  Crown  in  the 
Dominion. 


Subsequently  to  the  refusm  of  the  in>unction,  as 
reported  ante,  vol.  xxii.,  page  298,  and  after  the  time 
limited  for  the  completion  of  the  work  for  which  The 
International  Bridge  Company  had  been  incorporated, 
the  present  information  was,  on  tlu;  2.'jth  of  January, 
1879,  filed  by  The  Attorney  General  of  Ontario,  at  the 
relation  of  Robert  George  Barrett,  setting  forth  sub- 
stantially the  -ime  facts  as  are  stated  in  the  former 
case  and  prajnug : 

"  (1).  Tl)' /^  tLe  defendants  may  be  ordered  by  the 
Decree  of  tjuh  Honorable  Court  to  abate  the  said 
statcmeDt.  nuisance,  and  to  remove  the  said  structure  from  the 
navigable  waters  of  the  said  river,  unless  the  .same  is 
made  to  conform  to  the  requirements  of  the  said  Acts 
of  Parliament.  (2).  That  the  said  defendants  may  be 
restrained  from  having  or  maintaining  any  structure 
upon  or  across  the  said  river,  or  so  much  thereof  as 
lies  within  this  Province,  other  than  is  authorized  by 
the  said  Acts.  (3).  Or  that  the  defendants  may  be 
restrained  from  hindering  or  preventing  Her  Majesty's 
subjects  from  using  the  foot  paths  of  the  said  bridge  at 
their  will  and  pleasure,  on  paynent  of  lawful  tolls, 
(4).  That  the  defendants  may  be  ordered  to  pay  the 
costs  of  this  suit.  (5).  That  the  informant  may  have 
such  further  and  other  relief  in  the  premises  as  the 
nature  and  circumstances  of  this  case  may  nnpure,"  &c. 
The  cause  came  on  for  hearing  at  the  Toronto 
sittings  in  the  Spring  of  1880. 

The  effect  of  the  evidence  taken  in  the  cause,  is 
stated  in  the  judgment.. 
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or  thf  statute  ni.fhnt.,%,;.      ^i  P'ovi.sions    national 

>,.*  f      ,7  .      ^^''^""'^iziri^r  them  to  ti         vvh«^  ,.      n    »^''k«Co. 
l^ut  for   their  charter,  have   been  a    .     •  ^"'''' 

chfinnel  of  the  river  ^k;  I  •  '""sance  in  the 

that  even  if  th  ;  had  It  ?  "T *"'  "^^^^  -^' 
would  have  heonThrsamerV"  •''""''"  ^^ 
tiMi    ?o  Vict.  di.  227,  '  '"cmpoia- 

By  that  Act  it  i»  j.mvid,-,!  tl„t  ti,    i   • , 
.      h'"!*  in  such  a  ,„„,ir  I    t„  h        ^u''"^»"  ■*""  '» 
-«e  of  person,  on  foot  Id  „i      i  '  1     ""'  """  '"'^'■ 
«»  for  the  pa»ag,.  of  mii::' t"i„"      "■'"'""■  "'^  '^"" 

i;.'.».at„.  to"  prot"ct     :?:'„f ,t^'-^f "!» 

plainly   evinced,   as    bv   the   «,!/    i  P"''''°  '" 

xtatute  i,  i»  ,  .iicnt  the  ,.fT       '""'^•""  of  that  a«...,„. 

when  the  1,.,  .-e  wa  raadv  ff  -7'  °"""P»"="  *h»' 
also  ,.  in  snch-aToLS^  ^iT^^!:  r" 
foot  passengers  and  aeneral  tr-iffle  ,    ,  ,    ""'''"■'"•y 

Inter  Act-io  Vict  ch  M  D     Jl,  V  -7    "'"'""S''  ''■''  " 

authorized  to  lease    hS  ^;^t"t'"rf  r'"''?^  ""^ 
Saihoay  Co,npa,uj,  the  riZ  „,  he^r,  f"""''  ^"""^ 
the  use  of  the  bridge  are  l!  I       '^i    '"=  ""  ™P''='-' 
-.ved.     That  Act  °whi     c  Si,:"  tr"""'^  "'■^- 
which  had  been  entered   into      tri'fteT"""'"' 
panics,  and  which  is  therein  set  ft.,!,  'woeoin- 

,  structure  wa.  to  be  uS^JT  '  "■■"""''  """  ^e 
bridge,  and  thereb  te  brid™  T''  "'  "  ™'™»- 
bind  themselves  to'conln'r  '"'?  "«"'  ""'' 

Which  shouid  be  capir-Tbo :  rd"':'?,.';"'"^ 

.hatthebr,dt:^h.xrjrSt:rs 
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CHANCERY  REPORTS. 

should  be  suitable  for  the  use  of  tlie  public  whether 
oil  foot  or  in  carriages,  as  well  as  for  the  use  of  rail- 
ways ;  and  it  is  equally  plain  that  the  bridge  com- 
pany covenanted  and  agreed  with  the  railway  company 
to  construct  just  such  a  bridge,  which  was  to  be  com- 
pleted in^all  these  respects  not  later  than  the  first  of 
July,  1872.  The  evidence  shews  that  the  roadway 
could  at  a  moderate  expense  be  planked  over  so  as  to 
be  suitable  for  carriage  and  foot  traffic  as  well  as  rail- 
way business. 

Here  the  plans  and  specifications  for  the  construc- 
tion of  this   bridge   plainly   shew  that  the  company 
never  intended   to   comply  with  the  terms  of   their 
charter,  and  now  when  they  arc  required  to  place  the 
bridge  in  such  a  state  as  to  be  used  by  the  public  for 
general  traffic  as  well  as  by  foot  passengers,  they  quietly 
point  to  the  construction  of  the  work,  and  toll  us  that 
it  is  unsuitable  for  those  purposes ;  thus  in  efl^ect  tak- 
ing advantage  of  their  own  wrong  in  not  observing 
■  the  terms  and  provisions  of  their  Act  of  Incorporation; 
and   they  now  say  we  refuse  to   let  the  public   use 
the  bridge,  although  the  Legislature  clearly  intended 
they  should  do  so;   and  they  refuse   to  allow  even 
pedestrians  to  use  it,  as  the  centre,  they  say,  is  con- 
stantly required  for  use  by  the  railways;   and  that 
they  cannot  allow  them  to  walk  along  the  sides,  be- 
cause by  doing  so  they  incur  great  risk  of  being  injured 
if  not  destroyed.     This   we  contend  is   plainly  illegal 
on  the  part  of  the  bridge  company,  who  are  bound^to 
permit  the  several  kinds  of  traffic  to  have  a  fair  and 
reasonable  use  of  the  bridge;  and  they  are  not  justified 
in  discriminating  in  favour  of  the  railway  company  by 
aflfording  them  the  sole  and  exclusive  use,  we  may  say 
possession  of  the  bridge ;  there  is  not  any  rea,sonable 
justification  for  such   a   course  of  conduct,  and  this 
Court  will  not  permit  it  to  be  persevered  in. 

The  defendants  by  their  answer  raise  the  objection 
that  the  Attorney-General  of  Ontario  is  not  the  proper 
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(General  of  the  Dominion      An"  ,"''   '"^  *'^'^'^'''^''«^'^/  ^->— 
reference  to  this  ob  S  itl    iV'"''  ^«  ^^^^  '^  "-"° 
•         -as   upheld  in  TlJt^^2  C       "T  '"'''''^'y  -•^-    '""' 

followed  ever  since  l!,d'"'^ '''^' ^^^^'«'"» '-'«  been     '"^^"'''• 
^«^e>  and  has  never   been  .questioned 

Mr.  Boyd,  Q.  C,  for  the  Gvaml  7V      ;   ,> 
/'«'^Z/;  and  Mr.  C>a.s.^/Jor  tT^  ,  f  "'f  "^"'^^'""'^  ^^^- 

anc?of  le^M^Jt^:'Z!"'  ^  '^^"^'^  J-'-^-- 
^/-/.^e,...,.-o«„,^,;"7,P?'^  '-  '-y  the  defendants 
alleges  that  the  defeu  hnts  f^    "^-    ^^'  "^f^rn.ation 
of  the  structure  n:Z^:]J'^,  ^f  .^^^^  ^  Po^'^ion 
of  the  river  by  the  Act  of  H      /    ''"^  '"  "^^  ^^annel 
plains  that  thfy  have  not    .,•  Y^''^^'^^"''^-  ^ut  corn- 
nations  andcondiU  nst;:::^'"^-^;^  ^^^  the  stipu- 

tHe  Legislature,  because  S^L?! it"",  ""'^'"'^'^ 

to  constructa  carriage  wav  orTn^  "^  «'•  neglected  ^r,un..uu 

-  raised  as  to  the  L^o;  tWe'oTTh    "^^  ^'^"^^^^"^ 
far  as  it  J,as    been   carried   in  f  ^^  structure  so 

^i;^ome^-(?,„em;ofOntaHoL     7  ^««Pletion.     The 
the  fulfihnent  of  dutiest^rdrcrTr^, ''  ''''  ^- 
"Hn,on  Charter,  under  whi  r   L  IT'^     ^^  "^"-^  ^^- 
these  works.     Under  the  n..         ^^^^"^ants  executed 
tion  Act,  this  bridg   i.  rwoTr;'?  ''  •''"  ^'«"^-'-- 
diction  and  contrd  of  the  n       '^         '"^  '^' "'-»"«- 
this  information  if  tenable  ^^7'"'''  ""'^  ^^^^''^^^re 
instance  of  the  Attorney-Genezllof  1  ""T  ^'  ^'  ^^' 
;    -re  otherwise,  and'a  d:c  e    we  '  V^n""""/"  ^' 
the  terms  asked  for  here   ih^  pronounced  in 

decree  might   create  .11        '^'""'''''^  ^"<^  ^^  «neh  a 
United  States.  rwicHrntrT^'r""^  '^''^   the 

:!:j^^^:^d_as  ;:V  -pany 

(a)  20  Gr.  34.J 
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This  case  is  distinguisable  trom  The  Attorney-General 
V.  The  Niagara  Falb  Bridge  Company  {a),  where  it 
was  sought  to  restrain  tlie  defendants  from  preventing 
the  plaintiffs  crossing  the  bridge,  but  did  no ;  in  any 
way  seek  to  interfere  with  or  remove  the  structure 
then  subsisting.     Here  unle3s  the  whole  structure  is 
changed  in  such  a  way  as  strictly  to  comply  with  the 
provisions  of  the  charter,  no  substantial  relief  whatever 
can  be  afforded  the  informant;   and  The  Attorney. 
General  of  Ontario  Las  no  locus  standi  entitling  him 
to  ask  such  relief,  as  tiie  bridge  has  not  l)een  erected 
upon  lands  belonging  to  the  Province  of  Ontario,  being 
solely  within  the  jurisdiction  of  the  Dominion. 

The  informant  here  stops  at  nothing  short  of  the 
total  removal  of  this  great  international  work  unless 
the  relief  asked  is  granted;  alleging  that  the  bridge, 
as  at  present  built,  is  a  public  nuisance  ;  that  it  stops' 
the  waters  of  the  river,  which  is  a  navigable  stream, 
and  the   nuisance  so  caused  by  it  cannot  be  abated 
Argument,  otherwise  than  by  the  complete  removal  of  one  of  the 
greatest  works  of  the  age,  and  which  has  been  incon 
testably  shewn  to  be  not  a  nuisance  or  source  of  iucou 
venience  to  persons  residing  at  or  near  the  bridge,  and 
the  benefits  to  the  public  at  large  are  very  gre»t ;  so 
that  instead  of  being  a  benefit,  the  removal  of  the 
work  would  really  be  a  calamity  to  the  public.     On 
this  ground,  if  no  other  existed,  the  relief  prayed  should 
be  refused,  and  the  information  dismissed. 

Raphael  v.  The  Thames  Valley  R.  W.  Co.  (b),  The 
Attorney-General  v.  The  Mid-Kent  R.  W.  Co.  (c),  The 
Attorney. General  v.  Ely  (d),  and  Krehl  v.  Burre'll  (e), 
were  referred  to  by  counsel. 


(a)  20  Gr.  34,  490.  (J)  L.  R.  2  Ch.  147. 

(c)  L.  R.  3  Ch.  100.  (,;)  l.  R.  4  Jh.  149. 

(e)  L.  R.  7  Ch.  Div.  651. 
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l^'ng  «.  co>,,tr„cto,|  a,  to  ZnTl      "'«'■  "  "'  '""  ^-»- 

'ke  oo,„pa„y,  by  «,„n',;°„    ^'"S  -"h  a  ■-ridge  at    '^"•" 

'honzod  to  e„„.,t,.„et  Voc    „,""=;'1','™«»".  "em  au-    

7'""  "...  .„iJ  ..Hdl';,:  •'•'•:  ,  '-•    Act  enacting  "*- 
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vehicle,,,  in  „„,  re,„ec    Z'  '"""" ''■^- "■^'''"■y  *«,» 

'■"""tlu-said  bridge  ,1  an  b'      °'  ',"■'    Act  enacting  ""*"-" 
;f  pc«o„,  „n  foot  Ind    „' tn     ""'  ""  ""'  P'^^SO  '""■•• 
for  the  ,^.,agc„,  ,.aU™yt   >?  ?''  °"-~-e  I, 
"■e  co.„,,|ai„t  is  I,    J  ..  /  "!"'";      In  paragraph  1? 

'tructod  a  carriage  way  "and  tf""!'  '"''  ""'"<'"■ 

way,  means,  „„»venk:„ccf„?'r  '°  °'""'™«'  »/ 
bridge  by  pe„„,„  j,,     '"'"  '"''  "»  P«»age  over  the 

that  there  le  no  Jo,,!"""    •'^'""'""P''  2«  "Uege 
7>-  "f  the  c„n,pa„;   :  ..S^^'-ff  '"'heulties  in  The 
»f  the  Act  in  that  C^  ^  ""      ""  ~l'"'«-»=nt 
'h«t  "the  existing  hr  l~  ';""     •""'"S''''''  ^^  »"cg«s 

*°  Pcrnut  of  p/„'*;«"."c  could  be  adapted 
- -ell  a»  by  ,,i,„a;  trate"?       '"  '"■*'"'->'  »™ges 

in  respect  to  this  biMeh  of  n  J"d,„„L 

""ce  that  the  allegatiorco  °  •    °.  '^'  ^  '""^  V  at 

-''2.(.)a„not:4p^rtedbv^b'''  '"  P-o^-Phs  20 

contrary,  it  is  shewrbvthe  b    r^"!^'''''^^"'''"'"'' the 

-  alleged  and  what  i,  Zg^^t  "J"'™'^  "»'  »hat 

altogether  incorrect.        *°       ^  '"  "'"■*  P-™graphs  is 

To  the  relatoi-  indeed  ;t 
gentleman's  evidence,  tli:    XI  "  '"'""'"  ''^  *''at 
fectly  feasible;  but  h;  doe,  not  ,,'/"«*"*<'  ""  P^-- 
o--  to  he  at  all  conversant  wi"htr,.'°  '"  """"i'""' 

ants  from  comSfnV  t^'?'"?' ^=^''«t'ng  to  pLllf'^K*™  "»  serious 
Bridge  80  as  to^XL?  Y"=''  ^''^^  said  Acta  f'^'^^'^V*'^  «''''l  defend 

«tn.cted  that  v  th  i[t J  i"*"""  ^L  The  S  "nX'n ''^•'*"''''««8 
adapted  to  pern,  t  nf  r.  ^""'Parative  expense  ff  *^  "'"  «*n- 
-If  as  by  ra^r;^:;'t;i,P--«-s  using  it^ ^Un^^f^^ -^^^^^  be 
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great  ability  and  I'xporionce,  and  a  man  cniinontly 
pmctical,  and  by  wlioni  the  I)rid<re  in  (luestion  was 
built,  is  called  for  the  i'elat(jr,  and  pronininees  empha- 
tically against  the  plan  proposed  by  tlie  relator  as  a 
solution  of  the  dilfieulty  ;  and  sliews  how  it  is  that  it 
is  impracticable. 

It  appears  from  Col.  Gzoirski's  evidt'nce,  ami  from 
that  of  All-.  Hanuaford,  the  engineer  at  the   bridge, 
that  the  bridge  was  built  for  railway  traffic  only,  and 
that  the  plans  and  specifications  by  which  it  was  l)uilt 
shew  this.     That  it  .should  have  been  built  for  the  use 
of  passengers  in  carriages  and  on  foot,  as  prescribed  by 
the  Act,  as  well  as  for  i-ailway  ti-affic,  must  I  think,  be 
conceded  ;  but  it  has  not  1»een  .so  Iniilt ;  and  there  are 
two  very  sufficient  reasons  why  the  present  structure 
cannot,  as  it  is,  be  used  and  cannot  be  adapted  to  that 
purpose.     One  is,  the  engineering  difficulties  in  the 
way  of  its  being  so  used  or  adapted ;  the  other  is,  that 
the  railway  traffic  is  so  great  that  the  bridge  could  not 
be   used  for  both  carriage  and  railway  traffic,  espe- 
cially when  the  interrujjtion   to  traffic  by  the  raising 
of  the  drawbridge  for  the  pa.s,sage  of  vessels  is  taken 
into  account.     From  ninety  to  one  hundred  and  forty 
trains   pass   over   the   bridge   <laily ;   the   number   of 
cars  attached  to  the  trains  being  from  five  to  thirty  to 
each  train.     Mr.  Hannafonl  puts  the  case  thus :  If 
the  railway  had  the  right  of  traffic  it  wotdd  rarely  be 
possible  to  use  the  bridge  for  ordinary  carriages ;  while 
if  ordinary  carriages  had  the  right  of  traffic,  it  would 
amount  to  closing  the  bridge  for  railway  traffic.     The 
evidence  of  Col.  Gzoivski  and  Mr.  Hannafonl  is  con- 
firmed by  that  of  Mr.  Sjncer,  the  general  superinten- 
dent of  the  Grand  Trunk  RaiVay  Company,  and  is, 
I  think,  conclusive  upon  that  point. 

Against  this  I  have  no  scientific  evidence  whatever, 
nor  have  I  the  evidence  of  any  one  conversant  with 
the  working  of  railways  to  controvert  the  evidence  of 
the  gentlemen  called  upon  this  point  by  the  defen- 
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y  that  wl.ich  is  imp,  K 1  ''r  ''""^''  ^'  '^'''--^t-  ^-v- 
«^^'-  -tent  tow,Jr^'i:j/^^^'^--^iven  ^»- 
op<"n  for  use  h.y  carriages      .r^'f"'*"^''   ^'^  "«-l   if    "T" 

wl.at  it  stylos  a  nuisan  "  '?  ^"'  '''^'''^^  *'>  '-^^-te 
*he  pmsent  structure  fr,>; '  ,,'  ''""""  ^''^'  '"'"Jg^. 
tl>o  Niaoara  river,  unl'ess,"  "'  "'^"•"'^'''*^  --*-«  of 
to^he  reauirements  of  the  tt    "'  '^  ""'^  '"  '^-^-"^ 

t  -;  it  is  practicable  to  constlo;  ^'  "  ""'  -^'^^-^ 

J^V-'^   i«   clone  in  the  case  o  t' ''"''^"  "^^  "»'l- 
beiu^v  the  Falls  of  Nia-aTa^        f  "•  ^'P'"'^'""  '"i^'ge 
to,  or  connected  witlHtt  a  ;;;"'^  ^^Z  "^  ^I^P'^-'ed 
fants,  or  any  of  then,  have  ^         '  "     ''  *'''  ^"^''^■ 
legal  authority  at  this  tiulT: '"T'^"^"''' '"^'^"'^  «»"  ^he  '"^«. 
or  that  it  is  a\vork  the       ^    ,^0;  ^T'/^  ''^^^^'^^- '> 
oy  a  Court  of  Common  W  ^  ^'      *'^^^  ^''''^ 

""•e«t.     Such  a  direction  n.^'    7  T^"'^''^*"'^'.  ^vould 
f-tuous.    in   the    sent   of  "' "'"'^^  ^^^  ^^  "»ce 

force,  illusory,  and  futile  as  wel^    '""'^'T^'   ^'^^^''^^^ 
^n  ^ts  consequences     It  •'  if  "!  "^^^'^^  "nschievous 
open  question.     The  like  1        x      '"^  '"^t^'  ""^^  an 
tived  more  than  one     ^  S!      r     "  '^^  '^^"  "^«^- 
before  me  now  for  the  I  '^'  ""^  ^^  ^'  ^'^re 

refuse  to  make  such  a  dec;;  '"^  '  ^^^"^^  -^-^y 

I  come  now  to  another  branch  of  u 
the  information.     Para^rnn^  1??.  '       '^  "^^^^  by 

bridge,  constructed  a/S?^     f '""^  ""^^^«  ^^at  the 
Pa-engers;  and  paraZll" ''f^*^'  *^  *^«  -«  of  foot 
the  bridge  is  adLeSTwet       r,'"^^  *^'^^  ^^t^ough 
^--t.  use  the  .ooC  of  the'b"1      ^"^"'  *'^  ^'^^^"- 
-d  employ,,  to  crosTald  rt':: t     '  ''/'  '^'^^^ 
10-voL.  xxviii  GR  ^  ''^"'"  *o  allow 
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the  use  thereof  and  thoy  prevent  persons  on  foot  from 
crossing  the  bridge,  although   willing  and  offerin-  to 
pay  the  lawful  tolls  provided  by  the  Act.     There  is  no 
question  that  the  defendants  do  not  permit  the  use  of 
the  bridge  to  foot  passengers;  their  granting  passes  is 
exceptional ;  they  say  that  the  bridge  is  not  adapted  for 
use  by  foot  passengers,  and  this  is  probably  correct  in 
the  sense  tliat  it  was  not  constructed  with  a  view  to 
Its  being  used  by  foot  passengers :  but  there  is  a  space 
between   the   track   and   the   outside   railin^r  of   the 
bridge,  which  is  used  by  the  servants  of  the  defendants 
in  passing  to  and  fro,  affording  more  than  sufficient 
space,  when  trains  are  not  passing,  for  its  use  by  ordi- 
nary foot  passengers;  but  some  of  the  cars  used  with 
these  trains  are  of  such  width  as  to  diminish  the  space 
on  each  side  to  some  three  feet  six  inches;  and  the 
space  IS  further  practically  diminished  bv  the  oscilla- 
tion of  the  cars  when  in  motion  to  the  extent  of  about 
SIX  inches.     So  far  as  space  is  concerned,  there  would 
still  be  sufficient  room  for  the  use  of  the  bridcre  by 
passengei-s  in  single  file,  even   when   abreast  of  the 
widest  cars,  and  those  cars  in  motion. 

What,  then,  are  the  difficulties  in  the  wry  of  the 
use  of  the  bridge  by  ordinary  foot  passengers,  and  do 
the  defendants  shew  any  sufficient  reason  for  prevent- 
ing such  use  ? 

The  difficulties  set  up  by  the  defendants,  as  dia- 
closed  in  evidence,  are  not  that  they,  the  defendants, 
would  have  any  serious  difficulty  in  allowing  the  use 
of  the  bridge  to  foot  passengers,  or  that  such  use 
would  at  all  interfere  with  railway  traffic.  The  diffi- 
culty consists  rather  in  apprehended  danger  to  the 
foot  passengers  themselves.  Col.  GzowsU,  Mr  Han- 
naford,  and  Mr.  Spker,  all  speak  of  it  as  a  "nervous 
thing"  to  cross  the  bridge;  Mr.  Spicer  &s  "confusing" 
to  cross  while  trains  are  in  motion  on  the  brid.^e-  Mr 
Hannaford  as  dangerous  from  the  eflfects  of  th*e  wind' 
which  he  says  is  at  times  so  violent  on  the  bridge  that 


CHANCERS  REPORTS. 


Att>  Oen. 
t'X  rel. 
Uarrett 

T. 

Inter, 
.national 
"fKlKe  Co. 


a  person  could  noMceen  h;    i 

sonjothing.  "P^^'^^'^-'^'-ut  holding  on  to    ,880 

^enryE^nrie,  resident  of  \h     f  ^   "'^^  ^^'^^'«'^  and 
"'0  Canada  side  of  the  riv  >.  "='  ^^  ^^^-'^^'ia,  on 

crossed  tlie  bridge;  t  It   ^  '  'T     '"'  "'*''^  '"^^^  "^  - 
-ys  safe  on  th^diut      ilT    f  '^  ^^'^  ^^  ^--V' 
«t-n^J  that  in  the  case  of  a   'v   ''"  '''^"^  ""^'- 
^'^'^^  a   train   is   i„   ,,,  j-^^  '"-^^^"'^  P^-'^on  crossing 
^-"ather,  it  would  be  Zr     '  ""  "'   ^•^'••>'  ^«i«terouf 
-^^1^  danger;  but  one  rlT"- ""^^  ^^  -attend" 
;^«.  that  there  is  no  f^nc    or  nT  '•'  ^'^'^  "«  ^'«-'t 
between   the   track  and   the  n''^    f ""  ''  '^"^  ^^^''^ 
'J^J^-     Mr.   Bannajord    :C:'^'   '-'^''"S  of  the 
^      «»«  pomt.says  that  a  fence  nl,?',  '"'""'"^^   "Po" 
t^- track  and  the  outside    aiS       ^  T''""  ^^*--» 
^ork  inside  the  fence  the  n.t     ^'  '""'^  ^^^^^^  "^^^e  to 
the  purpose.  '  "'"  P'  '«*^^t  tools  being  long  for 

-re^lf^^etri^^^^^^^  t^f  danger;  and  the  ^u..... 

here-would  diminish  the  n!  ^'^^  ^*^"^^  being 

<^ange,  which  is  itself-  often    """  ^PP-hension  of 
If;  ^t  that  the   reason  wh7no"r"  ""i  '^"^"^     ' 
been  placed  where  Mr.  ^JXbW        '  ^''^  ^^^^^^^to 
be  placed  is  not  far  to  se!k     I     1'"^'  "  '^^^^  «"ght 
defendants  have  wished  to  W  '  '^  *^  ^'  ^hat  the 

t>"clge  by  foot  pass  nti''/'^'^"'-^^^  the  use  of  the 
dent  to  those  crL^g  :^/^-"- o^"  the  risk  of  ace  ! 
affording  facilities  for  crossing  Z.^'^''^'-^'  ''  ^^^'  f^'o'- 
^^.ali  ^^"t  exceptional  caTrtiTr"^^  P^«^««t  it 
pnvate  enterprL,  witl  " "^.^to     ,''^'"'^^  ^-^  * 
do  with  it  as  they  pleaded  no  ^^"^"^  ^  ">bt  to 

-t  allowing  its';,rt?ftrpaTr"^''^^"^*''^-fo 

according  to  their  own  t^!'-'"^'^^  ^^^^^wise  than 
the  position  of  the  bridge  f^tr-  ^"'  ^^^*  ^  ^-^ 
^•^tbority  to  exercise  tt  pZtf '' '^^^^  ^^^^^ 
^"dge    company  by  the ^lSIi      ^ T^ ^  '^  '^^ 

*'  **•     ^ne  company 
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was  not  authorized  to  build  whatever  kind  of  l.ridgo 
it  nn'ght  think  «t,  but  the  Act  directed  tlmt  tlie  bridge 
to  bo  built  .should  be  a  bridge  "an  well  for  the  passage 
of  persons  on  foot  and  in  carriages  and  otherwise,  as 
for  the  passage  of  railway  trains.."  That  was  the 
duty  cast  upon  the  company  by  the  Legislature  if  the 
company  built  the  bridge  ;  and  so  far  as  the  bi-idge 
built  by  the  company  fell  short  of  the  requirements  of 
the  bridge  authorized  by  the  Legislature,  .so  far  has 
the  company  failed  in  the  duty  cast  upon  it. 

For  reasons  already   explained    in   this  and  other 
cases,  the  general   public  is  without   remedy  in   the 
Courts,  so  far  as  a  carriage-way  is  concerned,  but  the 
structure  built  by  the  company,  although  not  built  as 
it  ought  to  have  been  for  the  use  of  lOot  passengers,  is 
yet  as  it  is  not  altogether  unfit  for  that  purpose,  and 
it  is  practicable,  and  is  not  even  difficult,  for  the  com- 
pany to  render  it  now  reasonably  fit  for  use  by  foot 
passengers.     The   company  is    not   excu.sable   in    not 
-Judgment  j^^ving  built  sucli  a  bridge  as  alone   they  had  autho- 
rity to  build  ;  and  they  are  altogether  without  excuse 
in  not  having  adapted  the  structure  they  have  erected, 
as  far  as  it  is  possible  to  adapt  it,  to  the  use  of  foot 
passengers  ;  subject,  of  course,  to  any  reasonable  regu- 
lations the   defendants  may  make    in   regard   to   its 
use. 

What  has  been  their  duty  in  this  regard,  is  their 
duty  now.  My  own  idea  of  what  is  proper  is  that  a 
very  strong  fence  should  be  built,  at  such  a  distance 
from  the  track  as  to  be  beyond  the  oscillation  of  the 
Pullman  cars,  which  are,  I  believe,  wider  than  ordi- 
nary passenger  cars  ;  and  I  myself  see  no  reason  why 
this  should  not  be  done  on  each  side  of  the  track.  As 
to  these  points,  however,  I  will,  if  either  party  desires 
it,  direct  that  an  expert  shall  examine  and  report 
upon  what  is  feasible  and  proper ;  or  refer  it  to  the 
Master  to  do  so. 
It  may  be  that  after  all  is  done  that  can  be  done  for 
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saf.ity,  H,o  crossing  of  thn  i..;  i       ,     „ 

«";  "ot  l.„U,„.S,„'  :     „      «:,    ;^,^'";  r--«e„    ,880, 

cally  to  thoae  of  a   nor,,         !  '  ''ft"gi'r,  o.sno-  ^— v^ 

I'y  foot  paLL,  a .     i     r'->     '  "'"  '^  *'"'  '"-'fe'*'  .--' 

f -actor  as  to  n.ake  U  p  'o"  f  n^'^p^^  ^^^  --''  ^ 
to  interfere,  and  to  recM.ir?th  /  ?  ^""'"^  '"  '•^'''"«-' 
as  far  as  it  can  bo  don     II  ''"^""^'^"'ts  to  do  what, 

^h«i'-Actofi„e^i;t.r''^'"".*°'^^"""- 
general  pul.Iic.  '  "'"  convenience  of  the 

It  was  ohjected  at  the  hearinr.  ih.t   *i,     . 
General  of  Ontario  is  „ot  th      ^        ^  ^^"^  Attorney- 
-forn.ation,  but  that  if  any  2^'!  7,^^  '^,  «'^  ^'''^ 
ney-Ueneral  of  the  Dominion      r  ^'  ^''^'  ^^*«^- 

•  point  was  disposed  of  by  Mr.  JusiLX'"'^'''''-  "'*'"'  ''^"* 
General  v.  .Vior/avv  AW/  ,  7  ''"^'^'^"^•"'-l^<">v^l'v- 
t'--  P-Prioty  ofs     .t'' ;   "'^^^^  («;.  where 

General  of  tL  Ct^  :al7rbrt/^'^^  ^^^"'"^^- 

upon    this   L'round  •    "  Tl.        W  ^       '^  '^'^•^"ed  Judl'e  Ju.lKment. 

"»  the  Douunion,  but  in  ,'     T/      "  «''vorm„™t 
rights  of  tl,e  public  of  Ontav"    r'."'""™  "'■  ">« 

concerned  it  is  a  violation  ,f..  '."  "™'=  "■>  foot  i, 
of  Ontario,  but  it  TZlat  7^' n  "'"  '""""^ 
■'Ofu,ti,er„t  the  instance  of  the  P  T  ''•"  «" 

0™»al;  that  the  Court  cannot  difT'"""  ''""'•■"■•^■ 
done  on  the  bri.l™-  tl  ntTh.,  "V  «ork  to  k- 

upon  mtanation  fl  ;<,  b^th    Ir  °"'^  '*  "'"■'■""1 
Don,i„ion;  in  other  w„  I  th  f  "•"'J'-«on"ai  of  the 

thu  b.ic.«e  „,ay  be;:ct!;';o"';"f3:/r-7on 

public  using  the  bridr^P  ih.  .         ^^^^*-^  «f  the 

"ght  which  the  deSan^."'"''.^^^''^^  ^«  ^  P^^^ic 
____^j;^tendan^^  the  Attor- 
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nt'y-domsml,  who  in  tin-  proper  officer  to  reproHont  the 
piihlic  to  vindicate  tiiiH  public  ri^'ht,  cannot  l.e  lieard 
to  point  out  th(!  nuxJe  in  which  ho  conceives  tiie  .sat'tity 
of  the  public  in  the  exercise  of  its  right  ought  to  be 
.secured.      Or   it   nmy   be    put   thus  :    The    Attorney- 
C}en<'ral  having  shewn  upon  this  information  tliat  the 
defendants  refuse  to  the  public  the  exercise  of  a  right 
in  respect  of  whicli  the  Attorney-Ueneral  is  th.-  proper 
officer  to  repr(>sent  that  public,  the  Court  must  content 
itself  with  a  direction  that  the  defendants  shall   not 
interfiTc  with  the  public  in  the  exercise  of  that  right, 
and  is  powerless  f^  go  further,  and   to  prescrilu!  by 
what  means  the  safety  and  convenience  of  the  public 
are  to  be  secured  in  the  exercise  of  that  right.     It  is 
not  suggested  that  any  right  of  the  Crown,  as  repre- 
sented by  the  Government  of  the  Dominion,  would  be 
interfered  with,  or  that  the  bridge  would  be  injured 
by  the  doing  of  that  which  I  propose  to  direct.     The 
power  to  umky   such  direction  is  incident,  as  I  con- 
JuJ«n,»Mt.  ceive,  to  the  power  to  direct  the  defendants  to  permit 
the  exercise  of  the  right,  and  it  may  be  assumed  that 
the  presence  of  the  Attorney-General  of  the  Dominion 
is  not  necessary  to  prevent  the  Court  from  making  an 
order  prejudicial  to  the  rights  of  the  Crown  in  the 
Dominion  while   vindicating,  at  the  instance  of  the 
proper  officer,  the  right  of  the  public  in  the  Province. 
It  is  not  objected  in  this   case,  by  answer  or  in 
argument,  that  the  defendants  have  not  such  control 
of  the  bridge  as  to  enable  them  to  carry  out  what  this 
Court  might  direct  in  regard  to  the  exercise  of  the 
right  of  foot  passengers  to  cross  the  bridge. 

I  do  not  myself  entertain  any  doubt  of  the  right  of 
this  Court  to  make  such  a  decree  as  I  propose  to  make. 
Of  the  right  to  enjoin  the  defendants  from  preventing 
the  use  of  the  bridge  by  foot  passengers  there  can  be 
no  doubt,  and,  in  my  opinion,  the  Court  has  juris- 
diction to  go  further.  Without  putting  it  upon  the 
ground  upon  which  it  was  put  by  Strong,  J.,  in  Tfie 
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^  I  '"'V"  l'.^M.  in  .1/,,,.,  v'  ,  :,"  r' '■'  ''^  »■««*"««».  "r- 
0"';t  lm,,j,„.i.„fcy„„  ,„  „,".«%«(*).  that  tin,  -ir., 
'»  ""<  proper  ro„,.,|„,  J,;  '    '" '^ '" '^l"--*  »»»,&„,„  «™«'<^- 

"■»ic„  „f  t|,,,„  ,  .  ""<">  ot  any  rate,  toko  cos- 
,■•*'•  to  that  c«o  w^t  1  ™'  T"^  <"■  P--o«I„re.  ''l 
'^l^o  to  that  conch™,;;,     "™""«  "•»  ™»o„,  „hich 

«■"  *"t,'  "'"to":;;^:;"-''  -  /"  'i.«  .i«r„.,it,-„„  „, 

cost,.  """  «"d.  part^y  pay  hi,  owa 
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Mitchell  v.  Strathy. 

Mortr,„cor  and  mortgagee-Disputed  mgnatures-Res  judicata- 
,  Erroneous  decree. 

The  Court  will  not  assist  in  carrying  on  or  perpetuating  error  by 
enforcing  an  erroneous  decree. 

S.  being  the  holder  of  two  mortgages,  brought  ejectment  thereon 
when  the  gemuneness  of  the  signatures  to  the  instruments  was 
disputed,  notwithstanding  which  he  recovered  judgment  in  that 
action,  and  subsequently  instituted  proceedings  in  this  Court 
seeking  to  obtain  a  sale  of  the  mortgage  premises  and  the  usual 
order  for  dehciency.  Owing  to  the  extremely  contradictory  evi- 
deuce  adduced  at  the  hearing,  the  Court  [Spraooe,  C]  refused  to 
make  the  decree  as  asked,  holding  the  evidence  insufhcient  to 
establish  the  execution  of  the  mortgages,  as  tlie  plaintiff  was  bound 
to  do,  and  disnnssed  the  bill  with  costs  ;  but  without  prejudice  to 
S  hlmg  another  bill  if  so  a.lvised.  within  twelve  months  from  the 
date  of  that  decree.  After  the  lapse  of  more  than  twelve  months 
the  mortgagor  hied  a  bill  seeking  to  have  tiie  mortgages  delivered 
up  to  be  cancelled  :  °      ut.merea 

Held,  that  if  tlie  strict  constrnotion  of  such  decree  was  that  the 
point  was  re.'<  judicata  it  was  erroneous,  and  the  Court  [Spraock  C  1 
refusing  to  enforce  it  in  this  proceeding  by  making  a  decree  in 
favour  of  the  plaintiff,  dismissed  the  bUl  with  costs. 

fitatement.      The  bill  in  this  ease  was  filed  by  Margaret  Mitchell 
against  James  B.  Strathy,  setting  forth  that  in  Decem- 
bei-,  1859,  the  defendant,  upon  the  pretence  of  being 
mortgagee  under  two  mortgages,  alleged  to  be  executed 
by  the  plaintiff',  entered  into  possession  of  a  lot  of  land 
in  the  city  of  London,  containing  half  an  acre;  and  on 
the  14th  of  June,  1871,  the  said  Strathy  filed  a  bill  of 
complaint  in  this  Court  against  the  i)resent  plaintiff; 
claiming,  as  such  mortgagee,  under  two  mortgages  dated 
respectively  the  13th  of  January,  1857,  and  the  13th 
of  January,  1858,  seeking  to  foreclose  the  plaintiff-g 
interest  in  said  lot  in  case  of  default  in  payment  of 
such  mortgages,  to  which   bill  the  saitl  plaintiff'  filed 
her  answer  on  the  15th  September,  1871,  denyino-  the 
execution  by  her  of  said  mortgages,  and  praying  I  dis- 
missal of  the  said  bill  oi  complaint. 


t 

b 

ti 

sa 

or 

es 


I 
ten  I 
was 
deci 


CHANCERY  REPORTS. 


3rd  October,  1872.  the  Court  n       ^  °"  *^«  ^^^^ng,  ^-v^ 

--in,^  the  said,  bij],  wiih To  ^^Tf  "  ''''''  '^^  ""'" 

decree  was  „,ade  without  .!•  ^^'^^^''^^  *^«*«ueh  '"'''^- 
'S'^''«%tofileanewb],if     ^?     '''  *°  *^^«  right  of 

bill  Within  ur,:i':Z7!:T  ';f -^^-'^  -^ 

decree ;  and  that  the  said  1        r        ^^*^  °^  ^^e  said 
enrolled;   and   the   pTafntir', '"^^  ^^'^ '^^^^ -"  duJy 
decree  was  final  a„dtL:"'^7"^^  '^^^  the  saij 
the  question   of  the  exe  u7on  JT"  ''^  ^^^^'^  °« 
"mortgages;  notwithstandlL?  1    ,.?'''  ^^'^^^^^ed 
continued  to  retain  polZLl^t  f'  '^^^  '^^-«% 
to  give  possession  theCof  to  th      l       ^'""^  ^"^  ^^^"^ed 
Preten,Ied   n.ortga.es  Id  h    ^^'"'^^'  and  the  said 
f--od  a  cloud Vpon  I  t.'  e" /t^'"^''  ^"^  «-' 
prayer  was  that  the  defendant  ?/     J^"  P^"^"^^«"-     The 
to  deliver  up  possession  to  tLT^^."^'^^^''^«  «'"dered 
mortgages  ^ig^t  be  "w^^^^^^^^^  ^^d  that  the 

eaneeiled;  that  an  account  ni'w.'^'''^  "?  *°  be 
and  profits  received   bHefend'^''^^^'^  ^^^h«  rents 
restrain  him  from  procTedtr^/T'  '"  ^"J^^'^tion  to 
and  other  relief.     ^  ^''''^'^^  at  law;  and  for  further 

£t£^::r:^tun?'t^^"^^^^^^ 

b^"  by  the  present  defendtt  '"'^'^^^""^  that  the 

t^ft'imd  not  been  "  d  smt^'^^f '^^^  ^^^^ent  pl^^^ 

said  mortgages  were  not  exTe't^d  b"  f"""^  ^^-'  the 
on  the  ground  that  the  el  d  !,   ^       •  ^^""^^^' »^"^ 
e«tabhsh  the/ao^^„,  of  the  el"      "'!  ^"^"®^^^«t  to 
gages."      •  "^^^  execution  of  the  said  mort 

The  other  facts  are  set  out  in  the  i„^ 

The  cause  came  on  for  jl!  "^  ^'"^"*- 

for  hearing  on  bill  and  answer. 

ten'^Id  taTtle'd"''"^'^"'  ^■^•'  ^-  the  plaintiff 

u  tuat  the  decree  of  dismJcco]  •     .,  i^^amtm,  con- 

was  quite  sufficient  to  entitle Tp    ^^  '^'  ^^^'^^^  «"it 

decree  asked;  the  mneTZf^slf^T-''  '"''^  ^^  ^^e 

ll-roL.  xjvui  OR  '  ^'^^°^  heen  as  to 
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^  the  genuineness  of  the  documents  sued  on,  and  that 

'  fact  having  been  negatived,  it  was  not  necessary  for 

the  plaintiff  here  to  do  more  than  producf;  the  decree  in 

the  former  suit.      Tlie  question  indeed,  he  submitted, 

might  be  looked  upon  as  vfs  judicata. 

Mr.  Bayly,  for  the  defendant.  The  result  of  the 
former  suit  was  simply  that  the  allegations  of  the  bill 
were  not  proven,  and  this  would  seem  to  be  a  bill  to 
carry  the  former  decree  into  execution.  Suppose  the 
former  suit  had  been  a  trial  at  law  and  the  same  view 
taken  of  the  evidence  as  here,  the  result  would  have 
been  that  the  plaintiff  would  have  been  ^^onsuited 
No  greater  effect  can  be  given  to  a  decree  which  was 
intended  sim[)ly  to  carry  out  the  view  of  the  Court  in 
finding  that  the  deeds  were  not  sufficiently  established. 

In  addition  to  the  cases  mentioned  in  the  judgment. 
WilJchison  V.  Kirby  (a),  Trevivan  v.  Laivrence  (b), 
Langmead  v.  Ma^ole  (c),  Borroioscale  v.  Tattle  {d), 
were  referred  to  by  counsel. 


March  24tli. 


Spraggk,  C. — A  bill  was  filed  several  years  ago  by 
Judgment.  *^e  present  defendant  against  the  present  plaintiff. 
The  bill  was  filed  upon  two  mortgages,  alleged  to  have 
been  executed  by  the  then  defendant  to  the  then 
plaintiff  Strathy,  and  prayed  a  sale,  and  order  on  the 
then  defendant,  Miss  Mitchell,  for  payment  of  the 
deficiency.  Strathy  had  recovered  possession  by  eject- 
ment upon  one  of  the  mortgages.  In  that  action  the 
genuineness  of  the  signature  of  Miss  MUchell  to  the 
mortgages  was  denied,  but  the  verdicv  and  judgment 
were  against  her. 

In  the  bill  filed  by  Strathy  in  this  Court,  the 
genuineness  of  the  signature  of  Miss  Mitchell  to  both 
mortgages  was  denied,  and  a  great  deal  of  evidence  on 
both  sides  was  given.    The  case  gave  me  a  great  deal  of 


(a)  15  C.  B.  4.30. 

(c)  18  C.  B.  N.  S.  225. 


(h)  Smith's  L.  C.  691. 
(d)  6  Alleu,  377. 
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anxious  consideration     I  ^ 

in  which  I  reviewed  the  evidencraT'!''"  /"^f^^"^  «     '^'0. 
and  summed  up  the  result  Tfn       "^"•^'^^^aWe  leugtli  ^-v^ 
'^ll  the  evidence  and  Ih  th?         ""'  ''  "  ^  ^^^^«  -^^gfed    '^"^ ' 
^o"g  and  anxiously   and  hav"""-^'""'^  °^"  ^'^"'^  --    ""^'• 
and  again.     The  ineii^t  ^^I   ^ ''^-^^.^  ^'^^  ^gain 
fess,  vibrated  a  good  deaT   1  ,T  ,  '''"^""  ^'^«'  ^  «<>«- 
fi-t  that  the  c,ue,|io„  waj  C)   ^       "  ''^'  '"'"  ^^^ 
t,-"ty  that    I   couJd    nofbut    'f  T^'""^^""--- 
^-i^ed.  that  I  shouir  ee  tf  ;  J^t;-  -ay  I 
oome  to  a  right  conclusion  than  I  T      f    ""*  ^  ^'^d 
anv  ca^e  that  has  ever  col  W  '  ^'^'  '"  ^^^''^^P^ 

P"t  it  upon  this    thattC    /       "'•     ^^»"«tatlast 
"Pon  the  plainti«:  and'l  oli:?:ranl  ''  '■'  '"^^  ^^ 
and  con.  1  cannot  liold  it  s.ffl       f         '  ""^^^^^^"^^  Pro 
the   defendant  ti.  jt  .^^j;"^  ^^^^abiish  aga,^st 
documents,  including  i„    hi  1    '  '"r"'^°"  °^"  ^^ese 
-nualactofsigning'ands    h    f^^^^^       ^^^^^^^  ^^e 
«*the  pa,ty  executing.    IcZtT/'V;'''''^^ ''''''' 
dKsmiss   the  plaintirs  bill  and  >  ^^'^^''^i^e  than 

The  answer  in  this  suit  take.  T'^  ^'  '""'^^  '''''^'■"  '"'"'"""'• 
taken  in  the  judgment,  as  thetou^'"  ^'"'"'i  '''''  ^ 
I'd!  was  dismissed,  viz     that"«Tr    ?°''  '"^^^^  "^^ 
dismissed  with  cois,   ii  t'    ^''  ""?"^^  .«-  Wl]  wa. 
g^-ound  that  the  said  morto-l'  T        ''"''"^^^'   «"  ^^e 
the  now  plaintiff  but  on  H?^  ''  "°^  ^^'•^^"ted  bv 

-as  insufficient  t   ast  b  fsh  L^f  ''''  "^^  ^^'^^-^ 
of  the  said  mortgages  ag^^^^^^^^  ^  ^^^  ^^ecution 

This  cause  beW  held    '        .T  P^^'"'^«^ 
i'^  to  be  taken  as  a  fa  t  in  th      "     ^"   ""^   ^««-er,  it 
former  suit  was  dLni     ^  '^^T'  ^^^  ''^  '^'^  "^  ^^e 

The  decree  drawn  ursimplt  di^"""'  ^'^*^^- 
oosts ;  but  without  preVd  cf  1  r^'''^  '^''^  ^^^^'  -^th 
filing  of  a  new  bill  litlh f a^^^^^^^^  ^^^  --  to  the 
What  is  claimed  in  ^u 

(«)  Not  reported. 


83 


84 


1880. 


Mitchell 

V. 

Strathy. 


Judgment. 


V 

I 


CHANCERY  REPORTS. 

the  plaintiff  and  the  defendant  on  the  question  of  the 
execution  of  the  said  pretended  mortgages,"  and  what 
is  asked  in  this  suit  is : 

(1)  That  the  defendant  may  be  ordered  to  deliver 
up  possession  of  the  said  premises  to  the  plaintiff;  (2) 
thnt  the  said  pretended  mortgages  may  be  released,  and 
delivered  up  to  be  cancelled ;  (3)  that  an  account  may 
be  taken  of  the  rents  and  profits  of  the  said  premises 
since  the  occupation  thei  !of  by  the  defendant ;  (4) 
that  the  defendant  may  be  restrained  by  the  order  and 
injunction  of  this  honourable  Court  from  proceeding  at 
law,  on  the  covenants  in  the  said  pretended  mortgages. 
Without  the  former  suit,  and  the  dismissal  of  the 
plaintiff's  bill  in  that  suit,  there  is  nothing  to  give  to 
the  plaintiff  in  thi^  suit  the  relief  asked  by  her  bill. 
Without  that,  she  has  no  locus  standi. 

Her  position  then  is  this,  or  it  is  nothing :  that  I  am 
bound  to  take  the  decree  as  establishing  that  the 
mortgages  in  question  are  not  in  fact  genuine,  but 
spurious  documents  ;  although  it  ajipears  in  this  suit 
that  I  did  not  find  that  to  be  the  fact ;  and  although 
ingiving  judgment  in  the  case  I  expressly  refused  to 
find  such  to  be  the  fact.  It  would  be  giving  an  effect 
to  the  decree  not  in  accordance  with,  but  in  discord- 
ance with  the  judgment  upon  which  the  decree  is 
founded. 

Mr.  Madennan  contends  that  the  decree  is  conclu- 
sive in  favour  of  the  fact  that  he  contends  for.  I  have 
looked  at  the  cases  which  he  cites  upon  that  point.  I 
do  not  think  that  they  establish  that  the  decree  is 
necessarily  conclusive  ;  but  I  abstain  from  pointing  out 
the  distinctions  between  those  cases,  and  this  for  two 
reasons  :  first,  that  it  was  the  plaintiff  in  this  suit  that 
took  out  that  decree,  and  now  seeks  to  use,  and  asks 
the  assistance  of  the  Court  to  use  it  for  a  purpose  at 
variance  with  its  declared  intent,  and  meaning,  and 
object ;  and  I  feel  clear  that  she  cannot  be  permitted 
to  do  this.     The  other  reason  is,  that  assuming  for  a 
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CHANCERY  Reports. 
"'o-'ent  tlnit  the  effect  of  «  ^ 

-hat  it  is  contended  to  be  thenTr  ,  """^^"^'  '  '"""  - 
^nd  there  is  no  Jack  o  WhoH^         f  "''''^ '''  ^''••'^"<^°"«. 

1 1  do  not  undei-s 'nl  tttrtl  ^  ^^i  "'^^^  ''^  -^  ■ 
bound  to  cany  i„to  exTolT  "  ^^""^  *'"'«  Court  is 

i»to  this  Court,  askinir  1    ,      7  '"  ^  ^^"''^^  ^-"«« 
decree,  he  nK^stepremidlr     '"'^'  "*'  ^  ^o^mer 
^^  that  such  decree'XS.?.^'i:;f  f  ^^  -^-'es 
favuHon  ..Houghton  (6)and  ^^  ^^^'^'-'^^^--.-gto 
f  :^^^  "^  ^hat  case,  he  p  otl ,  'Vj^^'r  "'  '^^''^ 
this  case  now  comes  before  the  Court    t"     "'  ''^'  ^^ 
the  decree  to  be  amended  •  ,    ,    ^"    '  ^  "^^""^t  order 
-?T.on   or  perpet^t^ en- ;   f     ^  "^    '^""^  ^« 
plaintiff-  the  benefit  of  the  fol/.       "  "'*  ^^^^   ^he 
he  consents  to"  take  the   nm         /'''''^""^^■^'  ""'^^s 
fo'-n.er  case  the  decree  simnv'' •.  ^"''''■'    ''  ^"  *he 
«nd  effect  contended  f^r  Tf   {"?,  •!'  ^'^'  *^^  ^'^'-^"ing  "'"''«-'"• 
that  suit  desires  to  11";  anv  !      '  l'-'""'  '""''^''^^  - 
^ords  ne,.ativing  its  bewfat ''  °/'''  ^^  '^"^^^fi^d  hy 
that  the  mortgagls      n7e!lT"    '  "'^"^^'^  ^^«  ^^^^ 
the  defendant  hi  that  suit    k  T"  "''  ^^^^"ted  by 
that  it  was  not  proved  in     L.       •?  .T'^  -tablishing 
executed.     The  distinction  s      .'"'\  *^^^t  they  were  so 
to  that  taken  by  d!^^^^^:  -f  is  similar 
of  JCingston's  Case  (c)  a  d..-;  ,  u  ^''"  *^^"  ^"'^^'^^^ 
."So  that  admitting  I'e""*^^  ^^  ^^^  i^«c^-.nan. 
""port,  it  onlv  p?ovs    thin  ll-J'' '""  ^"*^"t  and 
that  they  were\naS  ^d    'Vlt   "'' ^^^   ^PP^^^ 
married  at  all."  '  ^"^  "°t  that  they  were  not 

Hamilton  y.  Hovnhir.^ 

^hle  length  in  a  c^tthl  IZ^'T''  '^  ^'  --'der- 
___________^J^ourt :  Commercial  Bank  v. 


(a)  3  D.  &  Wn.  412 
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Graham  (a),  by  the  late  learned  Chancellor,  Mr.  Blake,. 
as  were  also  O'Gonndl  v.  McNamara  (b),  Montpmevy 
V.  SoutJnvell,  (o)  and  other  cases.    All  these  cases  estab- 
lished the  doctrine  that  the  Court  will  refuse  to  carry 
into   execution   an    erroneous    decree.       I    may    add 
that  if  no  authorities  upon  the  point  had  been  found 
I  should  certainly  have  refused  to  be  made  the  instru- 
ment of  carrying  into  execution  a  decree  at  variance 
with  the  judgment  that  I  had  pronounced  in  the  cause. 
Since  the  argument  in  this  cause  I  have  read  over 
the  judgment  that  I  gave  in    the  former  suit,  and  I 
may  say  that  if   in  that  suit  cross-relief  had  been 
asked  to  the  effect  of  the  prater  of  the  bill  in  this 
suit,  or  indeed  if  any  active  relief  had  been  asked  in 
that    suit   for    the    then    defendant,    I   should    most 
certainly  have  refused  it.     I  felt  then  as  I  do  now, 
that   the   utmost  that  I  could  properly  say  for  the 
deience  was,  that  the  plaintiff"s  evidence  was  insuffi- 
cient to  establish  the  fact  of  the  execution  of  the 
Judgment,  mortgages. 

The  plaintiff"s  bill  in  -his  suit  is  dismissed,  and  it 
must  be  with  costs. 


Note.— This  case  has  been  in  type  since  about  the  18th  of  May  last, 
but  unfortunately  in  the  press  of  other  matter  it  escaped  attention, 
and  would  not  now  have  been  published  had  it  not  been  that  the 
Chancellor,  when  delivering  judgment  in  Adamson  v.  Adamson,  on 
the  15th  of  February  last,  called  the  attention  of  the  Reporter  to- 
it. — A.  G. 


(a)  4  Gr.  419. 


(6)  2  Dr.  &  Wn.  412. 


(c)  2  C.  &  L.  263. 
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CHANCERY   REPOIIT.S. 
BANK  OK  TOHOX.OV.B..VKK...  T0K0.ro  M.X.A. 

INSURANCK  Company. 

Mutual  i„.uranc.  company._-M>,nture.  for  n,oney  1 

t  on  of  a  sun.  eipreLed  I  b  a  d  wth  ^f  T'  '"  '=""«"^-- 
plu.nt.ffs.  The  sum  was  paid  W  thl  '"'  ?'  *">«'«««  *»  the 
debenture  to  the  plaintiffs  ^  ''"""  ^^  *h«  defendants' 

--;:  ::i;r  :ti  'lii^r  ^- » -oan  of  .one^ .. 

Vict.  ch.  52,  sec.  12  (0.  rand  tha  7h     """""  *^^  "'^^""'S  "^  31 
therefore  ultra  vires.  *  *•"'  "^"«  °^  ^^e  debenture  was 


Hearing  on  f.n-ther  directions. 


plaintiifs.  '     "'^  ^'-  ^^'^^^^»nan,  for  the 

Mr.  Banoick.  Mr    2f  i'  .    ,  T     '  *''■■  '»<«'»«•»«'. 


The  facts  appear  in  the  judgment. 
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round  that  y  have  „o  ^^t  r^""  "^ 

The  cause  of  suit  of  the  nhin Hfr  • 
for  $5,800.  dated  the  2nd  ofl       '"  "^""  ^  '^'^^"^^^^ 
the  defendants  actal  °^'^^'^"^'->''  1«77,  whereby  ^  ^ 

«a,m,a    dCKHOWledge    to    owe    ^hnf    c.,^  X     i,       Judgment 

bank,  the  plaintiffs.  ^^  ^""^  ^o  the 

The  defendants'  authority  for  the  issup  nf  A  ^     . 
^s  section  i2  of  the  Ontario  Act  Si  V   .    i  ^"^'"*"'-«« 
authorizes  the  issue  of   'Lt   I  '*'  '^-  ^^^     ^his 

n^ean  a  loan  of  money  to  the  de- 
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fcndants,  and  tlio  qticKtion  i.s,  wlietlicr  thei'i!  was  a  loan 
of  inoiioy  by  the  bank  to  tlio  iiisumiicc  company,  and 
tliis  debenture  given  therefor. 

Tlie  Master's  report  setH  out  in  cxtenm  tlie  tran.sac- 
tions  which   re.sulted  in  tlie    is.sue  of  thi.s  debenture. 
The  bank,  prior  to  the  i.ssue  of  tlie  debenture,  wa.s  the 
holder  of  a  bill  of  exchanjre  drawn  by  the  late  Mr.  ,/.  //. 
Camei'on  upon,  and  accepted   by  the  trustees  of   hia 
wife's   marriage   settlement;    upon    which    bill    there 
remained  due  So.OOO.     The  trustees   were   holders  of 
guarantee   stock    in  the  defendants'  company  to  the 
amountof.SlS,0()(),  upon  which  ."^O.OOO  had  been  paid. 
and  this  stock  wa^  transferred  by  the  trustees  to,  and 
accepted  by  the  bank  as  collateral  security  for  the  pay- 
ment of  the  bill  of  exchange.     So  far  as  to  igia.OOO  of 
the  debenture:  the  balance,  $800,  was  made  up  in  this 
way.      The   bank    were   holders,   besides   the    bill  of 
exchange  for  $3,000,  of  a  promissory  note  for   $800 
made  by  the  defendants,  the  insurance  company,  and 
Judgment,  indorsed  by  the  same  trustees  who  were  acceptors  of 
the  bill  of  exchange ;  the  wl  ole  of  this   note  was  due 
with   interest.     Upon  this  note   there   was  a  direct 
liability  from  the   insurance  company  to  the  bank,  at 
least  prima  facie;  but  what  was  the  consideration  of 
that  note  does  not  appear.     The  inference  to  be  drawn 
from  its  form   is  not  that  it  was  given  for  a  loan  of 
money  from  the  bank  to  the  insurance  company,  and  I 
should  assume  that  if  such  were  the  consideration  it 
would  have  been  shewn  in  the  Master's  office,  and  the 
Master  asked   to   report    accordingly.      The    Master 
reports  as  connected  with  this  transaction  a  bill  of 
exchange  for  $5,000  held  by  the  Bank  of  Montreal. 
It  does  not  alter  the  character  of  the  dealing  upon 
which  the  debenture  was  issued. 

The  trustees  assigned  to  the  insurance  company  upon 
certain  terms,  which  it  is  not  necessary  to  notice,  the 
stock  held  by  them  in  the  company,  the  consideration 
expressed  being  $10,800  paid  by  the  company  for  the 


CHANOKRV   RKPOHTS. 

by  Miotl,,.,.  part  ofth,.  M.,  l"^"'  ""'I' «»  "I>l>oa,-, 

"Pon  which  it  ,va,  f„.  nS  *'  l!''  "'°  '■•"'•■•«="■", 
I  -n  «n,i  i„  U  n„  ,oa:?l,  :;;'=:,  "'  ',"■'7  »'"'«^. 
insurance  oompany.  un„„Tj.  ?  ° ''""''  '"  «>« 
«Wute,  the  di,'cctL  "ft  ,    ;;,  '  "'"""■ "»  '  ™'l  'he 

".-  dobo„„„.e  „.a;,.,?;.i  :™t""™  -.'•>»'  the  i,,,„c  of 

»nf:r;;::t'i*':„ii;  """''■;"''--"-"'' a'' 

»'«'«  of  the  plainer  b1  "''""'""  '°  ""=  '»"«» 
ako  the  opinio,,  that  I  e.pLlTZ,"'","  "^'^  """" 
the  decree  made  no  adiudicM  hearinj,,  that 

of 'he  parties;  thatl f  Xtvld*"*'''' "'^^ 
view  to  a  future  adiudic.ti  ""lories  with  a 

that  it  i,  now  opei  r ;  pirr "'°"  "«'"^'  •"<' 

«>>  it  would  have  heenl?  wK  r'"""  "■™''  J"«t 
Master  had  beo„e,Sild  w  ,  """"  '"""''  •'■>'  'he 
of  the  cause.  The  f„™  Jf  Th™?''''""' *'' ''™™8 
directed  ly  it  ,hew  tb  ,  I  L„t   """'^  ""''  "hat  if 

The  cause  now  oomilt  on         '  J"^  "'""''y- 
rights  of  the  partierX™f  tr'i"f  ™''°"  "P°»  'he 
that  upon  the  Lt,  b;f:  e  th    Court  I  r'^r^"'""'*' 

He  could,  of  course  a.rit„T  """  '"'  "'"'"i^d- 

other  defendant^l;^  •„"  °"'y  "\  '"  .''™'^"'  '™'  'he 
for  the  dismissal  of  tl  b  n'  T  ''°"' '""'  "'»»  -^ 
their  right.  ^"   "^  "pinion  that  is 

As  to  the  costs     T  rln       *  i 

could  have  taken  the  oSTt'"^  '  f  V'^'^"'^"^^ 

the  proceedings  than  they  did     tV     '^''/f  ^  «^^g«  of 

<JemurTed.  for  the  bill  allLd  thai  J  "Tu    "''  ^'^^« 

I2-V0L.  XXVIII  GR  debenture  was 
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^80^  givon  for  money  lent  and  advanced  by  tho  plaintiffs 
B.nkof  *"  the  company,  in  which  ca.so  it  would  not  ho  prand 
Toronto  fade  at  loa«t.  ultra  vires.  So  far  as  appears  the  t.-ue 
^wpntp"  ^a'^ts  were  first  disclosed  in  the  Master's  Office. 

The  inquiries  have,  however,  placed  upon  record  a 
great  many  facts,  besides  those  immediately  between 
the  i)laintiffs  and  the  insurance  company,  and  which 
may  probably  be  valuable  to  other  parties  in  the  suit 
in  the  ascertainment  of  their  respective  rights  and  in- 
terests. It  would  not  be  just  to  compel  the  plaintiffs 
to  pay  the  costs  of  this  class  of  inquiries. 

I  cannot  give  to  the  plaintiffs  any  costs,  but  under 
the  circumstances  it  will  be  just  not  to  give  any  costs 
against  them. 
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Davidson  v.  p^pps 


J««'«nee  i„  insolvency.*  But  w.  re/L    '""'*  ""'"''  ^'^'^'^  '"  their 
h'^v.ng  been  lost,  they  whiW         !      '''"*"^  "^  «""iving  pHrtne.1 
-nveye.I  the  ..„.  to''a        I^J"  r*"'*^  ?"  -l'P-->  ^o  he  S" 
the  executrix  of  a  decease      ,,  Jri. :'"''•?  """"  "'«  -1-    of 

P-bate,  conveye<l  her  interest    ^tt?  ."""''"•  "I--l>taini„g 

""•ouKh  a  Bhrinkage  in  value   tl  ""  *"'«*^«  '  *>"'  subnecjuentlv 

meet  the  liabilities,  it  was         '  ""  ''^^"^  '«  insufliient  to' 

-«««.  th.t  by  the  assignment  to  fh     . 

"eeutrix.  for  valuable      nslraLn"^  "*  ^''^  '^'l"-*  ^^  the 

"^torest  in  the  estate,  and  no   !;'""■  f''"^  ^^^'l  I^rte.l  w.th  all 

""'gnment  to  the  trustee  wrLtr  T-  *'''  '"'^''^"'^'*'""  that^the 
--gmnenttothe  trustee  I"   bei^       T '^''""'-'^ ''  <»»•  that  t  e 

Thomas  C.  Kerr,    W  F  P!    n 

T-  C.  Kerr  died.  leaving  his  wifl  P  !^°^^"'b*-^r,  1878. 
executrix  under  his  will     T  J       f"  ^^  ^'''■^*'  ^^«  «oJe 
supposed  to  he  solvent  bnf  !)?    P''!'*"^''«'"P  estate  was 
partners  having  been  13^'!^       °^  ^'^^  ^^-iving 
to  any  surplus 'there  4^;  b^  t  w    r  "'"^  ^"^^^^^^ 
that  the  estate  should  bfconvetr.    ^'"^^  "^^^^'-^^'e 
ation  of  her  releasing  the  surv  v  *  ^"  '""'^^^" 

"ability  to  contribute  An  ''"^  P"''^"^^«  ^^'om  any 
and  executed  on  the  20th  of  ZITZT'^^^^^  "P 
assets  were  conveyed  pf  i,  '      '^'  'thereby  the 

^«mher  aolicfor  to  ,e:;is?"fi^  the  defe.fdan 
the  creditor,  in  acc^rdancTwi  h t  f '"'"^^  ^'"^"«- 
Insolvent  Act  of  1875     On  ,1   \t    P^^^'^ons  of  the 

another  deed  the  executrix  a    '      '^  ''  *'^^'  ''"'•  ^7 
executrix  fo  the  ^Tf      ^'^^'^  ^^  her  intPr^^t  I 

/<^»  upon  the  same  trust. 


C'HA.^rKRY  HEPORTS. 


V. 

Ptplll. 


i 


1^80.    Ttw.-!  was  agre.od  to  by  n  larjjfo  ru../iber  of  the  cre<litor9, 
^Z^  tl"»<i«l»  Honie  fuw  diHapprovcfl  of  it. 

On  tho  last  nientioaod  date  a  writ  of  attiiohinnnt 
was  issut'd  iiudor  tho  Insolvent  Act  again.st  tlie  estate 
and  offccts  of  tli»*  surviving  partn.'rs,  and  tin-  plaintiff, 
as  assignt'o  in  insolvency,  claimed  t(.«  be  entitle.l  to  and 
to  adininister  the  estate,  relying  on  the  assigmiient  of 
the  2()th  of  March  as  an  act  of  insolvency  within  sec- 
tion 2,  sub-sec.  j,  of  the  Insolvent  Act  of  187'). 

Mr.  niake,  Q.  C,  and  Mr.  LaUllaiv,  for  the  plaintiff. 

Mr.  Edward  Martin.  Q.  C,  for  the  defendants. 

8«Pt.  6th.  PhoiTDFOoT,  V.C.— Surviving  partners,  it  seems,  have 
authority  to  collect  a.s.sots,  and  perhaps  to  dispcse  of 
them  for  the  purpose  of  winding  ^p  the  estate  :  Bilton 
v.  BlaMji  {a),  Bolckow  v.  FoMev  {h),  Backlcy  v.  Bar- 
ber (f),  disapproved  of  by  James,  L.  J.,  in  Taylor  v. 
Judfm.nt.  Taylor  (d). 

It  is  admitted  that  the  executor  cannot  be  made  an 
insolvent  in  conjunction  with  the  surviving  partners, 
but  it  is  said  that  upon  the  insolvency  of  the  survivors 
the  assignee  is  entitled  to  the  joint  estate.     The  recent 
rases  in  England,  under  the  Bankruptcy  Act  of  1869, 
are  no  guides  to  us,  for  the  72nd  section  of  that  Act 
confers  powers  on  the  Bankrupt  Court  there  that  oui 
Insolvent  Court  does  not  po.sse8s.     There  is  no  section 
in  our  Act  of  1875  equivalent  to  that  section  72.     It 
was  under  it  that  Lx  parte  Gordon  (e),  and  Morly  v. 
White  if),  were  decided,  which  held  that  under  this 
sect;   H  "a  novelty  in  the  law  of  bankruptcy,"  ques- 
tions     —'tx'-.  tise  estates  of  a  bankrupt  and  deceased 
partner  -,     -e  <,o  U-.  decided  in  the  Bankrupt  Court. 
The  tflfc  ;;  <.n  the  inso''  -mcy  of  a  surviving  partner 


(a)  7  Gr.  315.      - 
(c)   6  Exch.  164. 
(e)  L.  R.  8  Ch.  555. 


(6)  24  Gr.  333. 

{d)  1  Lind.  Part.  4  ed.,  666. 

{/)  L.  R.  8  Ch.  214. 
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(1^73,  see.  40)  is  to  uivo,  f»  *». 

of  actio,,  a,,,l  ,v,,,,   if  :!„:,'•;  "'"'f"""  •"  ""■  "Si.., 

was  the  piet'i.so  etToot  ,.f  „  "J""'^"  ^^''^t 

ag"i""t  i :,  i  i^;'p:,:r"'"'7'™ "'  ''""^'"'"^^ 

law.     Tiio  latter  »!,„lT,  ""   ""   •""••'■"ti""  at 

^r  t,,o  i  J::::  rt/ntir  ;x:"„:';;;  ^rr 

l»"l<.uptfy  tl,..  rule  i,,  „t|,„„i.„  „  ^i  2,  '"'  '"'\  '" 
V.  ft-,ra«  (a).  A„,l  i„  ^,,,,,,,  v.  AW,5,;  ■"""'"* 
1.0  wa,  taLtdurblT'I'T'*''  '""■^""■■■'■"■l-- which 

This  i»  »oee.a,.y  o',,  „„t:':  r/t,,:,     Srit^'f;,.;* l''' 
and   separate   debts       In    A',.         /"'^'"fe  <'»  the  joint 

creditoi.  obtained  a  comis^     '^"'       '^''"'^^  ^^'^'  J-'"<^ 

his  oo  n„,.fn  CO m«,i8,sion  against  a  partner  and  •""'«'»''»' 

ms  co-pa. tner  Juiving  died  a  few  days  aftenv«...) 

tlier   comnassion    was   obtained    by   a       inT      '  T 

agmnst  him  as  surviving  partner      Thl  •  "■''''^°'' 

by  Mr.  LlnMe,  (./),  as  a^l,?  Ht  I  ibr  tt  It;;'-  '^"^^^' 

sage:  "  Where  all  the  nartnp..  ^"'^'Wing  pus- 

-w™  can  w  n,aaorc:;ri::,,::;^:i  t 

J0„,t  p,-„pert^  may,  i„  one  sense,  be  vested  f  h 
.u,v,vo,-.,l,ip,  a  petition  fll,l  a«ai,„t  I,,,  ail     V'^' 
his  co-,«rt„e,-s  die  will  n„t  l,„  supe,-,eded   ,,  f  7" 

petitio,,  flied  against  „i,n  aionfrett      S""" '? 
should   suppose,   thereforp    fh«f   t      i    '^^"^  *'«?ath.       T 

thought  tiiit  no'thingt;^ :  d':^  ^z'r-'"' 

un  er  the  conunission  against  a  surv  :  n  "  ^1;:;?,:" 
u.)der  a  separate  comtnission.    There  wa   I  . 
in  Addis  V.  Kviaht  on  tl..  ,    "  /"^'^^^**  »»  deeision 
^^^  "''  ^^'^  P^'^'t  mentioned  above,  but 

(A)  2Mer.  II7.  U)  5  Vp«   095  /«  o  ^     , 

w.  W  3rded.,  li3y. 
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the  proceedings  under  the  commission  are  stated  as 
proceeding  in  a  usual  course,  and  are  treated  apparently 
as  regular.     The  report  in  Ex  parte  Smith  is  obscure. 

In  Everitt  v.  Backhouse  (a),  Sir  W.  Grant,  M.R.,  says : 
"  It  seems  at  tirst  strange  that,  because  one  of  two 
partners  happens  to  be  a  bankrupt,  the  whole  of  the 
joint  property  shall  be  administered  in  the  same  man- 
ner as  if  both  were  bankrupts.  That,  howevei-,  is  what 
is  frequently  done  upon  petition  in  bankruptcy."  And 
in  Barker  v.  Goodair  (6),  Lord  Eldon  says :  "  In  the 
absence  of  a  solvent  partner  the  assignees  shall  take 
the  joint  property,  and  deal  with  it  as  the  part- 
ner himself  ought  to  have  dealt  with  it;  paying 
all  the  joint  creditors  equally,  as  far  as  the  joint 
property  goes  ;  and  applying  the  surplus,  if  any,  under 
all  the  equities  subsisting  between  the  parties  them- 
selves. This  is  done  here  every  day."  And  Mr.  Lind- 
ley  says  :  '  'In  general  it  is  more  expeditious  and  other- 
wise advantageous  to  wind  up  the  affairs  of  partners 
Judgment,  under  a  joint  adjudication  against  the  firm,  than  under 
one  or  more  separate  adjudications  against  the  members 
thei-eof  individually " ;  .shewing  that  under  separate 
commissions  the  joint  estate  could  be  disposed  of  (c). 
And  if  that  could  be  done  where  all  the  partners  were 
living,  it  would  appear  to  be  a  fortiori  the  case  where 
all  were  dead. 

I  shall  hold,  therefore,  that  under  the  insolvency  cf 
surviving  partners  the  joint  estate  passes  to  and  is  to 
be  administered  by  the  assignees. 

But  it  appears  that  the  capital  of  both  the  surviving 
partners  had  been  extinguished,  and  they  had  no  inter- 
est in  the  partnership  left ;  and  on  the  20th  of  March, 
1879,  they  agreed  with  the  executrix  of  the  deceased 
to  transfer  the  assets  of  the  partnership  as  she  should 
direct,  in  consideration  of  being  released  and  discharo-ed 


(a)  10  Ves.  94.  (h)  U  Ves.  78. 

(c)  Lind.  Part.,  4tli  ed.,  1102. 
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from  a]]  liability  ^^^^^  ■ 

up  of  the  estate,  might  bo  fonnr?  .1.     /  ^''ncling.     1 880. 

estate  after  pay.„ent  of  L I^  r  r  •.      "  '^'^  ^''  ^^'  ^~^ 
A-J    they  aisfgned   to   t     't      1' '^^^^  ^^  «-  firm.    "^-" 

-hiehtlK-yhacCorthelaftern    t'i"   ^^^^'^  -Merest     "-• 
of  tl,e  firm  or  in  any  X  I, """^    ^^^^^«' '"  the  assets 

for  an  account,  so'ari  vest"f  ;"':;?'''"  ^'^^'^^ 

benefit,  or  advantage  thev  mtL   i       '  ^"  ^^''  ^^^^^^st, 

the  estate.     There^we,.  se^f    '^T'  ^''^"^  o''  out  of 

-eeuted  by  the  surWsTt  fh  ^  J  ^^  "^^  effect 

practically  the  same.  *^'  '^''^^^  of  each  is 

In  pursuance  of  this  agreement    o    i 
neously  with  it,  the  survivh^'"    f '     ^  ^onten.pora- 

o^the  executrix,  execu^Tf  Cr't^  "r^^"-^ 
assigning  to  him  al]  the  narfn/ 1  ''  defendant, 

12th  of  May,  1870    W    '^^     ^^  ^''''''  ^"^  on  the 

demand  whatsoever  as  iZo  I'       ''"''^'  "^^•'"'  ^nd 
firm  to  the  clefendait  upon n'^'  T  '""^  ''''''  ''  ^^^ 
up  the  estate,  and  to  dSu        '  .^'"'^*  ^"^' ^^^ 
proceeds  to  the  creditors'in  T      T    ^^^^  "''^^  ^^o  net  -'""^^ent. 
jons  of  the  Insolvent  IcT^^^^^^^^^^^  "^*^  "^  P--- 
d'stribution  of  the  assets  amongsl  the'  '' 'V^'^'^  ^he 

^y  a  very  l^rplp^^^^^^^^^^^^ 

numlier  and  value  •  b,,t„"f      ,     '=«*'<>«.  both  in 

The  execution  of  tl,rf  T  I  °™  '*  ™>'tained. 

»f  tl.e  attac!,„,ent,  und    iL  ?,"  T  ""=  S'-™'><iw„ric 
sec.  2,  8ub-,sec.  (;)    a,   IWn      '"""'^^y  Act  of  Isrj 

b--mofcredit„tothe™"f,r   ""■«"'"^"'  ''<"«>'=' 

f  May.  Such  an  a«  g„t„t  w?  T"^  ""  ''"'  '=^"> 
b«nl<„,pte,.  without  aC  necir  f  '"  '"=  ""  «'  "' 
«''<>«,  in  Button  v.  Jfe^Clr   """^  f^'  ^"'i 

■I  ^  / 
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1880.  It  appears  novs'  that,  according  to  what  is  likely  to 
be  realized  from  the  estate,  it  was  insolvent  on  the 
death  of  Mr.  Kerr,  on  the  21st  of  November,  1878,  but 
this  has  arisen,  it  is  said,  from  the  shrinkage  in  the 
value  of  the  property.  And  in  the  statement  prepared 
by  the  defendant  in  April,  1879,  according  to  the  then 
estimated  value  of  the  assets,  there  ought  to  have  been 
a  surplus  of  over  $30,000.  And  at  the  time  of  the 
execution  of  the  assignment  the  surviving  partners  and 
the  defendant  thought  the  estate  solvent. 

I  may  notice  that  in  the  deed  of  March  the  only  sur- 
vivois  granted  the  assets,  the  executrix  not  having  then 
obtained  probate  covenanting  to  execute  any  further 
deed,  and  it  was  not  till  the  deed  of  May  that  the 
executrix  granted  her  estate ;  but  as  the  executrix 
could  not  be  made  insolvent  this  is  a  matter  of  no 
importance,  and  the  validity  of  the  assignment  must 
be  determined  as  on  the  20th  of  March. 

That  the  agreement  between  the  survivors  and  the 
judgmoDt.  executrix  was  based  on  a  good  and  valuable  considera- 
tion there  can  be  no  question  j  she  relieves  them  from 
any  liability  for  the  debts  of  the  firm,  and  from  any 
sum  that  might  be  found  due  from  them  on  that 
account;  and  I  think  the  effect  of  the  whole  transac- 
tion was  a  sale  to  Mrs.  Kerv,  the  executrix,  in  consid- 
eration of  the  release.  The  assignment  therefore  is  to 
be  treated  as  the  act  of  Mrs.  Kerr ;  it  was  executed  at 
her  request  to  the  defendant  Pupps,  and  should  have  the 
same  effect  and  construction  as  if  a  simple  transfer  of 
the  estate  had  been  made  to  her  and  she  had  executed 
the  deed  to  the  defendant.  And  she  not  bein'^  liable 
to  the  insolvent  law,  the  deed  could  not  be  treated  as 
an  act  of  insolvency. 

It  has  been  long  lield  that  a  bond  fide  transfer  of 
property  from  one  partner  to  another  on  a  dissolution, 
divests  it  of  the  character  of  partnership  property  and 
makes  it  the  separate  jn-operty  of  the  transferee,  so 
that  joint  creditors  could   not  impeach  it :  Ex  parte 
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*o  H  that  a  io„dJiae  uZJlr  "°'f  ""  P"""?^  "--- 
l"  -"clerstood  to  be  the  act  ofi^       ."'  ^-^  P^P'^y  "^r- 

the.-ef„,,theCourt„«;t,e:tL*'"'  ""'"''■■^'  ^"l 
^ey  stand,  not  at  the  time  of  t  ,„  '"'■'^S^'^ta  be  as 
*ho  act  of  Lankruptev     H,!  °  ™nim,ssi„n_  but  of 

C'-i>«.  certainly  W  no^  f  el™  '^  "^^^  ">"'  Ko«:. 
^h'P.had  been  dissolved  by  bank™  ^  ""  f  ^e  partner- 
°f  hme.  or  any  other  cfrcu"^!'''''^' '*'=^''>- 'ffl«ion 
J"  ttat  case   the  assign  ™T    "^^  """  '"•'  °™  «et. 
bankruptcy;  it  was  thf!:."  i^l^O^   ^^f"™  the 
bankrupt.     In  the  present  cI"T"' ^'""'ecame 
dissolved  by  thedea  h  74  2.        ^1""''''''^  ^as 
•»  n.ade  afterwards  by  thTsurv';-'"'' *"^^'S"»"-=nt 
execut,,,.     Theequity'^thepWir*'""''"™  '"  "^ 
o    the  surviving  partnL,  wW  h  f  "  '^"^'"^  '^  «»* 
lave  as  effectually  nreeludeZi         ,  ''™'  '»  "»,  thev 
«« fit  had  been  mid    L  th    '.•T"™  '■"■"""  -■•"'<»-™» 

In  &  parte  Walk}a)T'T  °'  *''■  "'"■■         — • 
upon  a  dissolution  by  one  1^^  "'fS""™'  was  made 
;S««;  and  in  SeptembrS  r  ?  ''"°""=''  '»  J^ly 
bankrupt  within'a  iewd^s   f  ^  '  f''^  "^^^ 
the  assignee  became  insoK  ent  ri  W         / '  '""  ">ough 
Rj^n  in  this  respect,  it  „!"  '  f 'ff','?  *""  -^^  A 
lad  effectually  bLme  the  sen!  '      "  *^  P'^P^^ 
assignee.  °  separate  property  of  the 

the  assignment  made  in  nl        ^    "^'^"  ^^'  ^"^  that 

transferred  the  estate.     1/"!?""  1  ^*  ^^-^"-% 

;ould  not  be  treated  a.  an  act  of  ?"  f  '^^^  ^^  ^*'  '^ 

to  be  deemed  the  act  of  Mrs  Vl  "'f '^^^>'  ^^^^  ^t  i. 

^ade  an  insolvent  in  regard  tof    '  ''^'  '""^^  ""*  be 

Korean  the  bill  be  sLaineVon  the  oth 
^ ^''^  other  ground. 
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that  m  assignee  of  the  survivors  the  plaintiff  has  the 
right  to  have  an  account  of  the  distribution  of  the  pro- 
perty. The  assignment  is  not  questioned  on  the  ground 
of  fraud,  and  the  survivors  have  precluded  themselves 
from  any  inquiry,  as  they  acknowledge  that  they  have 
no  interest  in  the  estate. 

The  bill  must  therefore  be  dismissed,  with  costs. 


i 


Mearns  v.  The  Corporation  of  the  Town  of 
•    Petrolia. 

Municipal  Councillors— Three  months'  absence— Computation  of  time- 
Want  of  quorum — Injunction. 

The  plaintiff  and  others,  councillors  of  the  town  of  Petrolia,  attended 
a  meeting  of  the  Council  on  the  5th  April.  They  were  absent  at 
the  next  meeting  called  for  and  held  on  the  31st  May  and  thence- 
forward, without  authorization,  till  the  7th  of  July,  when,  at  a 
meeting  of  the  Council,  a  resolution  declaring  their  seats  vacant 
and  ordering  a  new  election  was  put,  and  an  amendment  to  refer 
the  matter  to  the  town  solicitor  was  lost ;  whereupon  the  dissen- 
tients left  the  room,  in  consequence  of  which  there  was  no  quorum, 
when  the  original  motion  was  put  and  carried  : 

Held,  (I)  that  the  three  months  should  be  counted  from  the  Slst 
May,  being  the  first  meeting  that  the  plaintiffs  had  not  attended  ; 
and  that  the  resolution  was  therefore  void,  as  well  as  on  the  ground 
that  there  was  no  quorum  present  when  it  was  passed  ;  (2)  that 
the  Court  had  jurisdiction  to  entertain  a  motion  for  an  injunction 
restraining  the  defendants  from  interfering  with  the  plaintiffs  in 
the  exercise  of  their  official  duties  ;  and  that  the  injunction  might 
be  awarded  upon  an  interlocutory  application. 

Mfctement.  Motion  for  an  injunction  to  restrain  the  council  of 
the  town  of  Petrolia,  and  the  defendants,  members  of 
the  council,  from  preventing  the  plaintiffs  from  dis- 
charging their  official  duties  as  members  of  the  council, 
under  the  circumstances  stated  in  the  judgment. 

Mr.  Moss  for  the  jilaintitfs. 

Mr.  Moncrieff  and  Mr.  H.  J.  Scotf,  contra. 
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MoariiR 

T. 

Petrolia. 


PROUDFOOT,  V.C  — I    thinlr    fl.^ 

^f  A     •^  cnink:  the  meetinir  on  f.Tio  J^fV. 

-ys  that  „p„„  t,  it  2i„;f r:r:'  "";■  .«■"  »-y- 

Sm«o„..  Tnd  four  oZ?  n„       ,,  P'"'"'"^''  "-^ 

EkinHff.  i!  ti  councillors  withJrow.     The  *i>'i3"i.. 

plaintifts,  in  tlio  exercise  of  their  iiKlo-m,.„( 

to  withdraw  from  it     Ru,  „    *"    °!.  "'"  '"°<''""a  ""'1 
eou.e  it  is  not  i:;.^:}^  liLTIfif suffl^ 

tTe  wi^l  '  ?""  """  *»^  »«»«   lie  „  LTn*: 
.      the  withdrawal  at  any  sta<^P  nf  ih^  "ttnng, 

not  the  less  make  it  a  Le&g.  °  f™°"''"«^  '"'' 

The  council  consists  of  fourteen  member,  ■  an,l  i. 
miuires  a  majority  to  form  a  quorum  ■  R  S  0'^  - 
-c.  226 ;  and  upon  the  witlidlwal  of  ttt™  i„  m ' 
hers  the  council  coul.l  not  act;  any  subseouei^t 
ceedmgs  at  that  meeting  were  theref'rh  -I  X  '"■"" 
Laying  a^ide  the  meeting  of  the  lUh  of  May  which 

-ered  tz^^:^^^tz::^  f  d 
X:^p.!^er:h:-£-£p 

ing  of  council  qua  council   the   n^vf  ? 

moned  was  thatL  the  31  t  nt  •  tl"  ,1     T   "^  """ 

did  not  attend,  ^ '  *^"'  "'"  dissentients 

Purporting  to  act  under  the  R.  S.  0.  ch.  174  sec  170 
which,  among  other  things,  declares  that  seats   f  cou7 
«iIlors  become  vacant  for  absenting  themselve.  f 
the  meetings  of  the  council  for  thr^e  mont^^^^^^^^ 
being  authorized  to  do  so  b,  a  reso^tirof  hi t^ 
cil,  entered  on  its  minutes— af  o  ,      *•         "■"«  coun- 
fo..  the  7th  July.  severimtcXirnrr 
ported  to  pass  a  resolution  declaring  the^Zj'T 
.even  dissentients  vacant,  a.d  oi^rifg  a  new  elettit 
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When  this  resolution  was  moved  the  plaintiffs  and 
some  of  those  who  adhered  to  them  were  present ;  and 
Sivmions  moved,  seconded  by  Meavns,  to  refer  the 
matter  to  the  town  solicitor.  The  amendment  was 
declared  lost ;  and  Mearns,  in  his  affidavit,  says  that 
thereupon,  before  the  resolution  was  put  or  voted 
upon,  the  members  who  were  opposed  to  it  left  the 
meeting,  leaving  only  seven  luembei's  present,  and 
that  when  Mearns  was  leaving  he  drew  the  attention 
of  the  Mayor  {Kerr)  to  the  fact  that  there  was  no 
quorum.  The  Mayor,  in  his  affidavit,  admits  having 
had  his  attention  called  to  the  want  of  a  quorum  ;  but 
says  he  was  mistaken,  as,  including  Mearns,  there 
was  a  quorum.  No  doubt  there  was  a  quorum  when 
Mearns  spoke,  but  he  was  then  leaving  the  room,  the 
other  .six  of  his  friends  having  preceded  him,  and  the 
resolution  was  not  passeed  till  he  had  left.  I  think 
this  resolution  was  not  passed  when  a  quorum  of  the 
council  was  present,  and  is  inoperative  ;  and  that 
Judgment,  proceedings  under  it  for  a  new  election  should  be 
restrained. 

But  the  three  months'  absence  must  be  computed 
from  the  time  tl  le  plaintiffs  ceased  to  attend  the  meet- 
ings of  council.  They  attended  the  meeting  of  the 
5th  of  April.  They  did  not  attend  that  of  the  31st  of 
May ;  but  there  was  no  intermediate  meeting  that 
they  ought  to  have  attended  but  did  not  attend.  It 
would  be  absurd  to  say  that  they  absented  themselves 
from  meetings  when  there  were  no  meetings  at  which 
to  be  present.  The  three  months,  therefore,  should  be 
computed  from  the  31st  of  May,  and  that  time  had 
not  elapsed  when  the  resolution  of  tlie  7th  of  July 
was  carried.  Whether  a  quorum  was  present  or  not 
it  was  equally  beyond  the  power  of  the  council  to 
pass  it.  On  this  ground,  also,  I  think  the  resolution 
inoperative. 

It  is  objected  that  this  Court  has  no  jurisdiction  to 
interfere,  and  that  the  plaintiffs  must  wait  until  a  new 
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">.-.„„ of ti,„ p,„i„tifl,„j thei,7ri™,rTt  ""■ 

proceetlino- flf  in,„  i,      i  •  i     ,       ""n<is.     ihere  is  no 

ought   to  oxereise    a  restrain  !  ^"^  '"''"'>' 

M,™cipal  Corporation;,  i':;^?    """'"■  ^  *'«"   °" 

hold  and  ex  re™::  offi       f  *'^  '''   ■="""='•  *» 
theresolution     eLt    °l  ."™"''°"'  ""<'  """ 

a.,  election,  is  1^:  ?rtr::irT:[' zi^ 7 

fendants  may  be  resfvomari  +•  ^*  *'^^  ^6" 

election  to.upp,;.r::%e':™  "™''"""«  "^"-  " 

"fe  tue  ottice  of  and  acting  as  councillors 

de.eribed,  af  an  injletiot  T'l'        '"  ''  '''=''"'''■  °^ 
writ  in  a  ie»al  nrlTT  "■  "^  »  "'""datory 

to  a  Court'of  tutv    „t"      ""  '">"'-»  ''='°"S» 

*;.n,ofson,e.pritL'MtMrr  '"•""'  '*'  ' 

In  the  present  p.„„  tl,„      •""'™' *' ""•  Oorp.  sec.  OCl. 

the  eou'c  Ito  ad^t    he  TlT'  "°""  """"'"^d 
«f  their  dufe     the^ni^    ;       "°  the  performaneo 

tHeir  dntie,-.he  .anre%:;Srt"  ^SUrZdf 
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of  expression.     The  same  defences  that  would  be  avail- 
able to  an   application  for   an  injunction   would    be 
equally  available  to  a  mandamus ;  and  the  validity  of 
these  defences  might  ultimately  be  tried  in  the  mode 
prescribed  by  the  practice  of  the  several  Courts.     The 
observations  of  Taney,  Chief  Justice  of  the  Supreme 
Court  of  the  United   States   (quoted  in  Dillon,  Mun. 
Corp.  sec.  G63,)  are  as  applicable  to  proceedings  in  our 
Courts  between  litigants  as  in  the  Courts  of  the  United 
States.     The  Chief  Justice  says:  "It  is  well  settled 
that  a  mandamus  in  modern  practice  is  nothing  moi-e 
than  an  action  at  law  between  *the  parties,  and  is  not 
now  considered  as  a  prerogative  writ.     The  right  to 
the  writ  and  the  power   to  issue  it    have  ceased  to 
depend  on  any  prerogative  power,  and  it  is  now  re- 
garded as  an  ordinary  process  in  cases  to  which  it  is 
applicable.    It  is  a  writ  to  which  every  one  is  entitled, 
where  it  is  the  appropi'iate  process  for  asserting  the 
right  he  claims " :   Kentucky  v.  Bennison  (a).     The 
Judgment.  pi-Qyigions  of  the  R.  S.  O.  ch.  52,  sees.  4-9,  shew  this  to 
be  the  case,while  sec.  10  shews  that  a  mandamus  may,  in 
certain  cases,  be  a  prerogative  writ.    The  Chancellor  has 
recently  held,  in  Marsh  v.  Huron  College  (b),  that  the 
Administration  of  Justice  Act,  sec.  86,  (R.  S.  O.  ch.  40, 
sec.  86,)  confers  upon  this  CJourt  authority  to  entertain  a 
suit  for  the  enforcement  of  a  right  that  would  previously 
have  been  the  peculiar  function  of  a  writ  of  manda- 
mus.    That  was  the  case  of  a  private  corporation  ;  but 
I  see  no  objection,  upon  principle,  to  the  extension  of 
it  to  the  case  of  a  municipal  corporation.     If  there 
were  any  special  Court  pointed  out  for  the  trial  and 
determination  of  such  questions,  it  would  be  otherwise. 
And  were  the  office  full,  and  recourse  had  to  be  had  to 
a  writ  of  quo  ivarranto,  it  is  quite  probable  that  the 
only  mode  of  procedure  would  be  under  R.  S.  0.  ch. 
174,  sees.  179-200,  before  a  Judge  of  a  superior  Court 


{n)  24  How.  66,  97,  38, 


(i)  27  Gr.  605. 
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oHaw.  or  a  County  Court  Judffe      R„f  T  «    , 

At  tl.e  hearing,  therefore,  the  nlaintiffi.  if 
-.  wo„d  be  entitled  to  th;  orde    tW  I  'k     "^"'■^  ^« 

It  remains  to  he  considered  wliethe^  T'  . 

^t  on  an  interlocutory  applicafirn  S  T  '^"  '^^^^ 
quoted  by  Mr  Kerr  in  hi  ''''''''''^  ^^^^"'^  are 

which  ina'ndato^;  n^^  ^ir'r  'r^"^"^'  '■  '''  ^ 
terlocutory  appli^atioC  /I  7Vf  /  >™t^'  ^"  ^"- 
case  where  the  defendanf  t  ^^^'^^"^^  «)  wa«  a 

things  on  an  in^^ZtZ^ff  '""'^  ^^^^ 

periyhen;::;:;:^:;r:rLrt^^ 

I  never  heard  of  such  a  rule  "     In   h  '  '^"■'"• 

were  I  to  decline  to  m-ant  th.  ^^^^.  P^-^^^nt  case 

practically  be  to  deprive  phinr^rr.  ^'  "^"^' 
a^  the  case  cannot  be  hea  d  f  ^^  ^^^''  °^^«' 

term   of  office  ex p  res   at  th.        ''""'  ''"^''  ""^'  ^'^^ 
of  the  plaintiffs  dL U  ,  ^/riT  ,'^';/'^'^^^  "^~' 
even  upon  the  evidence  given  bv  th     1  f    \"  ^"^""'^' 
I  do  not  suppose  fhp  /I     ,  ^         defendants;  and 

case  at  the  EglL^t^';^     ''"l  "^^^^  ^  ^^**- 
affidavits.  ^  ^'^""^  •^one  upon  their 

plaintiffs  excreting  tltf^^S?  J^;:,  ^^-^^"^  the 

Jrt'irei^r-^  ^V^^^'-  ''  '-^  -ur- 
municipality  or  th  'liTJ  '•n""^^'''^^  ^^^^^^  the 
from  the  ofder  Buf  I  h  7u'  '""^  "^"^^^  ^^--^t 
the  exercise  0  -sonli'ri  t  "'"'"  ^^^'^^^^'^^  ^^ 
the  representatives  of  Pet!o-  ^T^'"^^"^^'  "^^^  induce 
in  carrying  on  f  h.  ^  *°  ""^^^  harmoniously 

anyiug  on  the  government  of  the  town. 
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(6)  4  Sim.  18. 


('HAN(;:;ry  rki>outh. 

I  have  not  tliought  it  newssary  to  consider  whether 
ahsenco,  under  «ec.  170,  ijtso  fndo,  avoiiis  the  seat,  or 
wliether  it  is  not  requisite  to  have  a  resolution  of  the 
council  declaring^  it  vacant,  as  I  do  not  think  the 
absence  was  established. 


Wilson  v.  Kyle. 

Mortijage.—A8HifjHme.Ht  of  subJeH  to  equities  -Pa>jm<„U  tomoi<iaaee 
after  (mshjnmeiit. 

A  mortgagor  paid  off  a  mortgage  after  the  mortgagee  Imd  assigned 
It,  and  also  a  second  mortgage  obtained  l.y  frand  from  the  same 
mortgagor  to  the  plaintiffs,  who  did  not  jirocure  the  mortgagor  to 
join  in  the  assignment  of  either,  or  notify  him  thereof; 

Held,  that  the  assignee  took  the  mortgages  subject  to  the  e(iuitieB 
between  the  original  parties  thereto  ;  and  as  the  original  mortgagee 
could  not,  if  plaintiff,  have  recovered  upon  the  one  mortgage  because 
paid,  nor  upon  the  other,  because  invalid,  so  neither  could  his 
asignee. 

Examination  of  witnesses  and  hearing  at  Goderich, 

Mr.  Boijd,  Q.  C,  for  the  plaintiff. 

Mr.  Attorney  General  Moivat,  for  the  defendants. 

Feb.  18th.       Spbaoge,  C— From  the  evidence  I  take  the  facts  to 
be  these  : 

The  mortgage  by  Kyle  to  McKinnon  was  for  .S400, 
and  was  dated  10th  January,  187G,  payable  by  two 
annual  instalments,  with  interest,  one  10th  January, 

Judgment.  ^^77,  the  other  10th  January,  1878.  The  first  in- 
stalment and  interest  was  paid  by  Kyle;  but  before 
the  second  fell  due,  and  on  26th  March,  1877,  Kyle 
being  indebted  to  Kelorne  <S;  Ryan  in  $191,  Moaea 
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Roh'mm  took   uDon    liim  fi, 

»i<I.'l.tc«U„onc/i-,V,/ii  «lfi,.       , ';""■     ''?'''•  was  also 

to  l.i,„  l,y  /,-ye.  """  ''"**  '^M  Kivon 

"Mignrm.nt  <,f  t,l,o  „„„.,,„      ,  "   ,     """^  ""'"   I""'  an 
«.o  .lav  „ft„  it  W      !r"H     °    !'*  ■''"""'■■^■-  '«■«. 

«- plaintiff,  „„  SCTh    *"""■"-«"•""» 
paid  off  tl,o  MS.-!  mort.r«  t !  P  ^   """^  •™''     •^2'''' 

tW  assignment  by  IS  tot  ,»•"■   f,"''  "^  "''- 
8*23  mo,tga.>e   ami  amn  .     '^         '     '  l-avo  not  the 
date  of  the  :,s'i."n"i„    ir!  '""""'  *•>««>- «"1« 
reason  I  will  .ivd    J™,"""'  *'^'  ""''  '"  *«  '"'-'■ 
Oe  .nateHa,  .hetl.e';.  ut^  s^o':;  ""  ^^"™  '°  ^  'o 

-.■i"g  of  thl:,"n.^t^'!f  ::,*";»"- land.     The,™-      ' 

-ortgage  was  irre^X  •  an,l  ?^-  ;t  f     "''  ='"""'' 

"ortgage  to  heJZZj'^  *"*  P"""-"'  ""=  ^^1 «« 
™adeto^,,.  anS  U>  'J/ 1  "'"?!'  '  -P«-ntatio„ 
■nortgage  that  was  wronr  Th  ™''  '°  "'""'''^^  " 
implicit  confidence  1^!^  ^  "'™  *»  I'""  had 

'o-  any  explanation  V^lTn,  """  "'"  ™'  -"  ask 
appear  himself  to  h.vrbee'  «"'  ^'"'  '"''<=«  "<" 

-S-J/fc  and  his  wife  seem  to  h^T"""'  '"'  "■"  '""i 
tels  had  been  .sold  ^  et  r  "°™  """  ""^  =hat- 
*ere  was  son,et,°^g  'C.^  tZ  ro^rT^"  *^' 
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I  think  truly)— that  the  moitga^^o  which  tliis  was  to 
leplnc!  was  not  s».  ox.'ciit.'d  that  it  coul.i  In.  lugistcrod. 
Rolnsoa  c'oiimiitto(i  tho  f-irthi-r  fnin.I  of  a.s.sij,ri,i„g 
tliin  mort^rajri-  „f  SL'i.t.'mhiM-  to  Utultu:  hy  assiyimi.'ut 
of  the  saiiio  dato  a.s  tho  assi^rmiioiit  of  tlio  McKlnaon 
ri»oit;,'ag(',  and  the  two  wore  assigned  to  tho  plaintiff 
of  tho  same  dato,  loth  May,  1878. 

Tho  plaintirt'  proeoods  oidy  of  courso  upon  the  two 
mortgages  us.ignod  to  hini.     It  is  clear  that  if  these 
two  mortgages   w(u^     still   in  the  hands  of   liobimn, 
and  he  were  plaintifl",  tliat  ho  could  not  recover  ui)on 
either  of  them  ;  not  uixju  the   McKinnon  mortgage, 
for  the  payment  of  tho  8*23  to  him  reinihurs(Mriirra 
for  what  he  paid  to  McKinnou  in  satisfaction  of  that 
mortgag    ,  and  not  upon  tho  Si 08  mortgage,  for  it  was 
obtained  from  Ki/le  by  fraud,  and  Kyle  received  no  con- 
sideraton  for  it.    Is  there  then  anything  to  prevent  the 
application  of  tho  rule  that  tho  assignee  of  a  mortgage 
takes  it  subject  to  the  e.iuities  between  the  assignor 
Judgment  and  the  mortgagor?     In   this  case  the  rule  may   be 
applied  in  its  more  limited  sense,  i.  e.,  subject  to  the 
state  of  the  accounts,  between  the  mortgagor  Kyle  and 
Bobimn;  for  as  to  one  mortgage  it  was  paid  by  the 
mortgagor,  as  to  the  other  there  never  was  a  mortgage 
debt. 

A  doubt  was  raised  in  my  mind  by  an  argument 
of  Mr.  Boyd  whether  if  the  mortgage  for  i$423  were 
in  arreai-  liohison  might  not  innocently  assign  the 
McKinnon  mortgage.  But  I  think,  upon  reflection, 
that  the  large  mortgage  being  in  arrear,  if  it  were  so, 
could  make  no  difference,  for  Kyle  would  properly  pay 
Roblmn,  unless  he  received  notice  from  the  assignee 
that  the  mortgage  was  in  his  hands,  and  Kyle  doe*not 
appear  to  have  had  such  notice  till  after  he  had  paid 
off  the  $423  mortirasre. 

The  plaintiff^"  complains  now  that  Kyle  was  not  so 
careful  as  he  should  have  been  in  getting  up  his  secu- 
rities.    I  am  not  clear  how  this  may  be— tho  $423 
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ha.  .small  reason  to  co„.pr„w       V    ;"     '^'"  P''^'"^''^'    ^'^0. 

notifying,  the  irCr     \r^'-'""''^'  ^"'  "^^^  "^ 

-<"   to  l,i,„  «,,„,„   1,^    ■*.    ''^  %'<'.t.at,t„„.ti„,„, 
«°  1^0  at  „ll  a  „,a„  ,.,■  ,,„,"'„      ^i'"  •'"'   "<"■  ap,,„ar 

"■t'so  two  luortyas,.,  in  tl  „    *   ,""'"W'nce.     Fi,„Ii„g 
•o)  «.at  h.  was  an  a",tl      '  ""^  <"  "  """"'<"J  '»  '"e 

'""■W  in  that  oa.0  t  1"^ ,  "  '"'f  ."'"  "»"S'>-.  It 
b"'  an  erroneous  conch  „„  !/''"'"'"".  "'  ""^  '"'^'. 
"■'d  of  course  not  Umli,,,,    r,  '*"""''  '^"""'■If.  '"■*«••'■ 

<»■'  hi,  .lefcnee  in  reS  f  '7.?'""'""  ''>'<'  "mkea 
own  evidence,  which  w*  '  o."  "'  .°""««"«''».  His 
;»  somewhat  confused  eTrir";  '"'.""'S--'-^  and 
hy  other  evidence,  by  hit  T;?""'"'" ^  "■  "'Ort  pointe 
JioMeor..  and  by  that  of  hi,  w^e*  ^  """  °'  ^'''''"■' 
The  p,aintirsbi„i,ais,„i,sed:  with  costs. 
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Merchants'  Bank  v.  Sparkes. 

Mortgaae-Prlnclpal  and  sureties -Proceedings  at  law  and  in  equity- 
Complicated  decree— Costa, 

A  mortgagee  proceeded  on  the  same  day  to  foreclose  the  property  of 
the  mortgagor  an.l  his  sureties,  by  several  bills  upon  their  respec- 
tive mortgages,  and  to  sue  at  law  in  diflferent  actions  the  same 
parties,  on  notes  held  by  the  plaintiffs,  to  which  the  mortgaces 
were  collateral. 
Held,  that  only  one  suit  in  equity  was  necessary,  as  all  parties  might 
have  been  brought  before  the  Court  therein,  all  remedies  given 
which  might  have  been  obtained  at  law,  and  all  rights  more  con- 
veniently adjusted  between  the  parties  in  one  than  in  several  suits  • 
and  the  Court  would  not  be  deterred  from  granting  relief  by  the 
circumstance  of  a  decree  being  complicated. 

Tlie  plaintiffs  held  certain  paper  oi  Frederick  Sparkes, 
upon  which  Robert  Sparkes  and  others  were  liable  as 
sureties.     The    debt  being  overdue,  an  action   was 
brought  against  the  parties,  and  judgment  recovered- 
■     *«•"««"•  separate   mortgages  were  then  given  by  the  several 
parties  on  their  respective  properties  to  the  plaintiffs 
in  order  to  secure  the  debt,  and  the  paper  was  renewed. 
The  debt  having  again  been  allowed  to  run  into  de- 
fault, the  plaintiffs  on  the  same  day  filed  separate  bills 
on  all  the  mortgages  for  foreclosure,  and  also  brought 
separate  actions  upon  the  paper  against  the  several 
parties  liable  thereon.    A  consent  decree  was  made, 
except  as  to  the  costs  of  the  several  bills,  which  the' 
defendants  contended   were   unnecessary,   the   whole 
rights  being  adjustable  in  one  suit.     They  also  con- 
tended that  the  actions  at  law  were  unnecessary,  as 
complete  relief  could  be  given  in  a  foreclosure  suit 
under  the  present  practice. 

Mr.  Gormully,  for  the  plaintiffs. 

Mr.  K  Sparkes,  for  the  defendant. 
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Spragge,   C— In    fii,-«  , 

inutes  between  the   ZJT    ^^'''    ^'"'^    «o»«ent 


n^inutes  be'tween  the   pLtLT /^''!    ^''''    '^^"'^^"^ 

law  and  in  this  Court  '     ""'"^^  ""'  ^^  «««ts  at        .  - 

'"'  •  Merchants 


Bank 

V. 

Sparkes. 


law  and  in  this  Court 

"mortgage  his  own  land  JZ  \  ^  ^^  '''  '^i'^''^^^ 
^or  the  san^e  debt.  ^Tht  dtbtTi^i^t^'T/  ''''''''' 
actions  were  brouo-ht  at  h.^l        V.      ^^"^*  sepa,-ate 

and  separate  billsln  thi  CoS fit  f  ''^'''''  ^^'''^^ 
foreclosure  or  sale  '^  ""^^"''^  each  for 

the  parties  liable  could  notbe  J"  ^  '''"''''  "^^^^  ^» 
o-  action.     This  inl:  '3'^;^^:'^  't"'^^^^'^  ^'^ 
when  an  action  was  brour.ht?      ?      ''''  ^''"  ^^«« 
and  judgnient  recovered   t,.  *  ^^.  "'^^^^'^eed  debt, 
put  in.  '^'  ''•'  ^^"ted  in  the  mortgage 

^"t  it  is   contended  further  tb.f   fi 
law  were  unnecessary  altogether     T^  ""'''""■'   ^*^  '"'"""' 

brought  and  the  bills  in  tMs  Slfc^^lT  "'^'"^  "^^'^ 
day.    A  mortgagee  can  obt«n  ''^  ^'^  "^«  «an.e 

a«weUtheordLiryt::;^:r/"^V"'''^^^^"^^^^ 
a«  also  all  the  remedies  that  h  J       foreclosure  or  sale, 

^aw.  This  was  he^  a  It  '" '^'""  ^^ '^°«^-- 
J^^perlal  Bank  v  ^ouliT/^^'  T  ^^^''  ^»  ^'^^ 
constant  practice  since  to  make  \lT  '^  ■^'^"  '"'""  ^^'^ 
giving  all  these  remedies  ^nd  ,b  '  ^^  ^^^^  Court 
as  much  celerity  as  the  remt     ^^  ^'"^  ^'"^^^^^'^  ^^th 

thattheactions'^aUawwer:'::  ''  '^"    '^ '^^^^"^ 
Further,  it  is  contendld  thT        ''^• 

would  have  sufficed  against  tl  '"'  '"'  '"  '^'^'^  ^'^-'^ 
all  the  sureties;  and  t!7Lt,  'T'^'''  ^^^^^^^  ^^^ 
defendants  are  right      t  T    ";'?,"  "^^^  ^  ^^"''k  the 

^ord ....,..,  £:  rZ^t:,:^''^' 
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(a)  22  Gr.  I2I. 


(*)  1  M.  &  c.  623. 
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1880.  eral  v.  The  Merchant  Tailors'  Co.  (a),  and  The  Attorney- 
j^^;^^,  General  v.  The  Goldsmiths'  Co.  {b),  both  cases  of  chari- 
table trusts,  says :  "  The  result  of  the  principles  to  be 
extracted  from  those  two  eases,  negatives  the  proposi- 
tion that  where  there  is  a  common  liability  and  a  com- 
mon interest,  the  common  liability  in  defendants  and 
the  common  interest  in  plaintiffs  ;  different  grounds  of 
property  cannot  be  united  in  one  and  the  same  record. 
On  the  contrary  both  those  cases  are  consistent  with 
the  doctrine  that  they  may  be  so  united." 

In  the  case  of  one  surety  for  a  mortgagor  the  rule 
is,  not  only  that  there  may  be  one  suit  against  both, 
and  that  independently  of  our  general  order,  but  that 
if  any  remedy  is  sought  against  the  surety,  he  must  be 
a  party  to  the  suit  against   the  principal :  Stokes  v. 
Clendon  (c).     I  apprehend   that  no  serious  difficulty 
would  be  found  in  framing  a  decree  where  there  are 
two  or  more  sureties.     If  none  redeem  all  are  fore- 
closed.    If  the  principal  redeem  all  are  entitled  to  a 
reconveyance  or  vesting  order.     If  one  surety  redeem 
the  conveyance  or  vesting  order  would  be  to  that  one, 
and  the  mortgagee  would  be  out  of  the  case ;  and  the 
rights  of  the  defendants  would  be  worked  out  amongst 
themselves  by  petition  in  the  case  or  otherwise,  unless 
that  contingency  were  provided  for  by  the  decree  ;  and 
the  same  would  be  the  case  if  the  mortgage  debt  were 
paid  in  part  by  one  surety  and  in  part  by  another,  or 
realized  in  part  by  receipt  of  rents  and  profits  or  other- 
wise.    It  is  not  necessary  to  settle  now  the  mode  in 
which  this  should  be  done ;  or  whether  the  contin- 
gencies that  might  arise  should  be  provided  for  in  the 
decree,  or   on   further   directions,  or   by   the   parties 
having  liberty  to  apply.     As  there  are  consent  minutes 
and  the  only  question   before  me  is  one  of  costs,  all 
that  I  have  to  determine  now  is   whether  more  than 
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(a)  5  Sim.  288. 

(e)  3  Swan.   150.  n. 


(6)  1  M.  &  K,  189. 
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Ill 


one  suit  is  necessart-  J  i- 

-Jl  the  rights  of  the'p  Zl'^'r^'  ^^  -  --«  -ode,     1880. 
Tl^«  Court  is  not  dLr  ' d  k v  ^.      '"''"'^  ^"  «"^  «"i<^-  ^•--' 
<^-roe  being  compJi  ate T    '^        "'"""^'^"^^  ^^  ^      "-" 
several    contingencies       L         .^  *"  P^'^^'^e  for    spJi.e. 
decree  ,nade  in'^Z.W,/,. 7''"" /' '^''^   ''^    <^he 
out  in  the  appendix  to  m"    ^  T'''^  ^'^'  ^^^^^  ^«  ««^ 
gages  (.).    TliLisalsoat/ ni;  ^^"^  ^  ^^-t- 
where,  as  in  this  case    ih  ""''  ^"  ^^^rees  (c) 

by  Sir  ^o/m  Zm-/,    „,  „         ^- /'"  f<»™  was  settled 

".'e  in  the  ordinaT;  „t  ^f  d    '"'*''«"''''»  W'  ™e 

"■ortgagorand  sureiy  iTthust?,  u"®"'"''  P"""^' 
"  W>io..„  -^         "u^  stated  bv  Mr   p.-d 

w  nere  one   nersinn    v,  "^   ^'^-  J'lsher  ■■ — 

surety  f„,.  a„„H,rtl,t ir   °"^S''''   '"''   "^""^  »«  a 
th0M,rety  the  ,,,    benefit  o^  ''. '"'T'^ '^^  to  gi., 

«a*o   of  the   prineipirdebtor   "i:^':;°8""^'""^ 
redemption  being  mvL  t„  Iw.;    ■.     ''   "'"   '''s""   <>» 
the  money  be  paid  bv  ,1,!       *'.  "  "  "'•'''"■eJ  that  if 
.'hall  be  conveyed  to  fhelrr''""  "°""^'  *^  -'ate  --«».„.. 
the  surety,  bot'h  estltf/^^^J-^.  ^-t  if  by 
of  eourse  holds  that  which  1^0^,/,  '""•  ""•'  he 
»"hjeot  to  redemption  by  ,*"«;/  '»"»  Principal, 

'-r,!rs:t;it:iiSi^"'""'-~v 

rights  of  all  parties  in  one    ^r.^  '°  *"*'"«  <""  *« 
The  plaintiff  is  to  ™,  .  ?.         "  '"  '^''eral. 

the  argLent  1:^0     ^f  ^ZT""""'  '"^  ™»'^  »' 
"■e  matters  the  snbjeet  ;*  ctl't  ^Lr  ''"  '""°"'" 


{«)  2  Beav.  287. 
(•")  4th  «5.,  p.  iii4_ 


(*)  p.  10.').5, 
(<'J  6  Mad.  199. 
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Tyrwhitt  V.  Dewson, 

Will,  construction  of— Legacy  on  termination  of  life  estate. 

By  his  will  and  codicil  a  testator  devised  to  his  son  J.  on  the  death 
of  his  mother,  certain  land  in  consideration  for  which  he  was  ta 
pay  the  sum  of  £150  to  the  executors  in  four  years.  In  the  event 
of  his  dying  without  heirs  the  land  was  to  be  sold  and  the  amount 
received  therefor  over  and  above  £150  "to  be  equally  divided 
amongst  my  surviving  children. " 

Held,  (1)  that  J.  took  a  fee-tail  in  remainder  after  an  implied  life- 
estate  in  favour  of  the  mother,  as  the  "  dying  without  heirs  "  must 
be  taken  to  mean  heirs  of  the  body,  not  heirs  general,  he  having 
brothers  and  sisters  still  living  : 

J.  died  during  the  lifetime  of  his  mother. 

Held,  (2)  that  the  period  of  division  should  be  the  death  of  the  tenant 
for  life,  and  the  survivors  at  the  time  of  such  death  were  to  take 
the  whole  amount  realized  by  the  sale  of  ihe  lands  upon  which, 
however,  the  £150  was  to  form  a  charge. 

Motion  for  decree  for  the  construction  of  the  will  of 
the  late  Jeremiah  Dewson. 


in 


Mr.  Bain  and  Mr.  Scanlan,  for  the  plaintiffs. 

Mr.  3Ios8  and  Mr.  Black,  for  the  defendants. 

The  points  in  question  are  stated  in  the  judgment  of 

Judgment.  Proudfoot,  V.  C— By  his  will  and  codicil  the 
testator  devised  to  his  son  Julius,  on  the  death  of 
his  mother,  the  north-half  of  lot  number  one,  in  the 
fourth  concession  of  West  Gwillimbury,  in  consideration 
of  which  he  was  to  pay,  in  four  years,  to  the  executors 
£150.  In  case  of  his  death  without  heirs,  or  if  not 
heard  of  for  four  years,  the  lot  was  to  be  sold,  and  the 
amount  over  and  above  the  £150  "  to  be  equally  divided  ' 
amongst  my  surviving  children." 

Death  without  heirs  here  means  death  without  heirs 
of  the  body,  as  Julius  could  not  die  without  heirs 
general  while  his  brothers  oi-  sisters  were  alive,  and 
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therefore  the  heirs  wMl  i. 

The  rule  ...CZ'ZT.VI^''''''''^''^^' 
Juhu..  tliereforo.  took  a  fee-taT  1        ''™S'"*'  ''"°'''- 

classes  of  claimants-  those  „T  ■  "■"  "o  ""■«« 

those  «ho  ,„„i,„,  '^^^°;^  "t  ,T'"''  "'"  '<■'"«««  ^ 
vived  the  tenant  fa.  Hfe-      ''  ""''''  ""'y  «ho  sui- 

It  is   now  we]]  srtHprJ    „n 
opinion,  that  if  a  Jercv  be  .        ^T'  ''"='™«on  of 
two  or  more  eaua  Iv  tf  I   ?   '"'  """■  "  ''f^  '^''tate,  l„ 

to  the  ^rvivoltr'sn'^it^r  'T'"  "— ' 
of  d  vision  is  the  deatW  ^  ,  '  "'"'''  *"  P""'"' 
^"i™.  at  such  dtth  w,Mr"tl'°"fV"^"-' 
realty  by  other  cases    >•        ^    ■""  '"'<'   "PPhed   to 

th'^'^tira^htl-rr--^'''--^'^^  -<-  'hat 
Co«t.  of  ai,  parties  o7:fIttar"*  "'  "^^  '* 


Tyrwhitt 

y. 
DewsoD. 


Jiidgmoiit 


(a)  4M<ad.  H. 

(<•}  WGno75,  577. 

15— VOL.  XXVIir  OR. 


(*)  2  D.  J.  &  s.  428. 
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The  International  Bridge  Company  v.  The  Canada 
Southern  Railway  Company,  and  The  Canada 
S<jurHERN  Railway  Company  v.  The  Inter- 
national Bridge  Company. 

Bridge  company— Tolls— American  charter— Canadian  charter- 
Unconstitutional  legialxtion. 

Under  the  legislation  of  the  State  of  New  York,  which  gave  a  special 
power  to  impose  tolls,  and  of  Canada  incorporating  the  original 
International  Bridge  Company,  and  permitting  them  to  consolidate, 
the  amalgamated  company  had  power  to  levy  tolls  ;  and  in  Canada 
they  were  unrfestricted  in  their  powers  of  levying. 
Held,  also  that  as  between  a  claim  for  tolls  already  earned  and  a 
rate  to  be  fixed  for  the  future,   it  was  properly  within  legislative 
authority  to  limit  future  tolls,   but  it  was  a  judicial  function  to 
determine  a  reasonable  sum,   considering  all  the  circumstances,  to 
be  paid  for  tolls  already  earned. 
Held,  also  that  such  charters  are  in  the  nature  of  contracts  between 
the  public  and   the  undertakers  of  the   scheme,  and  the  latter 
should  not  be  restricted  in  their  right  to  compensate  themselves 
after  having  embarked  private  capital  in  tliem. 
Semble,  that  in  the  absence  of  express  authority  in  the  Canadian 
Acts  to  impose  tolls  there  is  an  implied  power  to  do  so  as  incident 
to  their  undertaking. 
The  directors  of  the  Bridge  Company  had  framed  a  schedule  of  tolls, 
with  knowledge  of  which  the  defendants  used  the  bridge,  kept  an 
account  as  to  the  amount  charged  them  by  the  plaintiflfs,  and  com- 
pounded with  the  plaintiff's  for  arrears  on  the  same  basis  : 
Held,  sufficient  to  charge  them  as  upon  an  agreement  to  pay  the 
schedule  tolls  ;  and  that  the  defendants  could  not  set  up  that  the 
tolls  were  unreasonable. 
The  Act  of  Congress  passed  after  the  amalgamation  declaring  the 
bridge  a  lawful  structure  and  a  post  road  of  the  United  States 
of  America,  and  that  the  District  Court  of  New  York  should  settle 
terms  and  conditions  upon  which  lines  of  railway  should  use  the 
bridge,  could  not  and  did  not  take  away  the  right  to  impose  tolls 
at  discretion  expressly  given  to  the  American  company  by  the  New 
York  charter ,  and  it  could  not  and  was  not  intended  to  aff'ect 
Canadian  subjects  or  the  Canadian  corporation.     The  Parliament 
of  Canada  could  not  constitutionally,  and  did  not  enact  tliat  Cana- 
dian subjects  and   the  Canadian  corporation  should  be  subject  to 
the  legislation  of  Congress  :  Hence  the  amalgamated  company  by 
vii  tu3  of  their  Canadian  charter  had  unrestricted  power  to  impose 
tolly  and  recover  them  in  Canadian  Courts  ;  or  at  any  rate  the 
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ject  to  such  laws  as  might  be  p"  L  "bl^'^""''^"  corporations  sub- 
States  ;  ,n  fact  an  abdication  of  1  ^  ^°"«''"«^  "^  ^^e  United 
-lations  of  Canada  to  "-  ^Ipt  ^S^^^r.^^f  ^^-^  with  thl 


Inter- 

Dationa) 

Bridge  Co. 

V. 

Caoadft 
Southern 

aw.  Co. 


In  the  first  mentioned  sn,>  o  i.-i)  i.    , 
the  2nd  of  January  18?9  bv  Vl  /  ?'^  ^'^"  ^^^^'  «^ 
.^0.  against  n.  Jn  Ja1,'^;!J  /^^^^^^^ 

;n  effect  the  incorporatio^  of   h    pS^^^-  ''^'''^^ 
the  Legislature  of  the  St«f«    Tat  ^^""'"^'^^  ^y  an  Act  of 

Buffalo  to  some  point  near  Fort  Er*t;'f,  '""■  f™" 
allowing  the  pa»sage  of  laihvw  .?  ""=  Purpose  of 

bri<lge  ; .  also  the  pas,a,4  !  T  ""'"'''  ""  '^'<i 
for  the  like  purpose,  and  alt  suh"  "  ^"'  '"  «^""«'- 
respective  Legislator;,  ',„tT"''^'''  ''^  ""^ 
to  amalgamate,  which  thev  !m  ^  ™''  companies 
«.a  first  Act  of  the  .^tt  oTn  .IC^'iT  "'■  ^'^  ''^  . 
"power  was  conferred    „ "^  .^.<'* ".t"™ ".ontioned,  "«•"•"'• 

charge  .and  collect  such  rati  ancU„irf  T^"'  '° 
of  the  said  bridge  bv  anv  ,,,n  °''  ""=  I»»snKe 

»ight  be  determ'ine^  on  b'TSl'^"^  °"- "■""'- 
couipany ; "  and  in  pursuancfthe!  ?u  "^  ""^  ""=  ^»'<1 
duly  fixed  the  rates  audtol'tb"  ""''  """P-^-y 
for  every  leaded  car,  SI  cart  '°  ''"'''■  "™«'/ 

every  baggage  and  exprcssTa^^',?,?  ""'"^  ™^'  »»•: 
10c  ;  every  excu,.i„n!st, l"';*"'',;^'^"-^/'--"*-, 
and  every  caboose,  oOc.    Thit  the  ,  rT°"™  *^«": 
entc-ed  into  an  agreement  wtlH    "''!''*'"''•  ■"  I«7* 
use  of  the  .aid  brFd^e    ami  th!  ''"""''®  '""•  «■-> 

the  plaintiflTs  the  ratt  a,,d  ton  ^/°""""'  '°  PV  to 
that  the  defendant,  lid  ^td  L"  'f,''>  "'«°.  and 
Slrt  day  of  October.  1877  dew   ?"'  ^"'«°  ''■»">  ^o 

-_!!!:^'-w.^;;d^^ 
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if 
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T. 

Canada 
Southern 
R.W.  Co. 


i' 


defendants  to  the  plaintiffs  up  to  the  last  named  ^-^^te 
^'';;^  amounted  to  '$227,o5i>  of  which  the  (iefcndants  had 
BriCco  P^'*^  §70,332,  leaving  due  the  plaintiffs  up  to  that  date 

.$157,221 

The  bill  further  alleged  that  the  defendants  had 
failed  and  neglected  to  apply  their  revenues  and  earn- 
ings towards  the  payment  of  their  working  expenses, 
and  the  claim  of  the  plaintiffs,  as  provided  V.y  the  Act  of 
41  Vict., eh.  27,  D.,  hut  were  ai)p:ying  the  same  for  other 
purposes  not  authorized  by  the  said  Act,  and  unless 
the  Court  interfered  and  appointed  a  n  eeiver  the  defen- 
dants would  continue  to  misapply  their  said  earnings 
and  revenues  :  and  prayed  that  "  the  defendants  may 
be  ordered  forthwith  to  pay  your  complainants  the 
sum  of  $1,57,222,  and  interest;  that  a  receiver  be 
appointed  to  collect  and  receive  the  revenues  and  earn- 
ings of  the  said  defendants,  and  apply  the  same  in 
payment  of  your  complainants'  claim  ;  fhat  all  neces- 
sary directions  may  be  given  and  accounts  taken,"  and 
statement,  f^^  ^^her  and  further  relief. 

The  defendants  answered  the  bill  alleging,  amongst 
other  things,  that  they  had  never  been  able  to  agree 
with  the  plaintiffs,  or  The  Grand  Trunk  B.  w!^Co., 
(which  latter  company,  it  was  alleged  had,  acting  under 
the  provisions  of  certain  Acts  of  the  Dominion,  acquired 
a  lease  of  the  said  bridge  in  perpetuity,)  upon  the 
amount  of  compensation  with  which  the  defendants 
should  be  chargeable  for  the  user  thereof  and  its 
approaches,  and  had  only  been  able  to  arrive  by  a 
compromise  with  the  two  companies  at  an  adjustment 
of  the  amount  to  be  paid  for  such  user  up  to  the  31st 
of  October,  1877,  being  $58,000,  which  the  defendants 
had  fully  paid  long  before  the  filing  of  the  present  bill. 
The  answer  further  alleged  that  neither  the  plaintiffs 
nor  the  Gra7id  Trunk  E.  W.  Co.  had  ever  "  lawfully 
by  any  by-laws,  rule,  or  regulation  or  otherwise  fixed 
the  rates  of  tolls  to  be  paid  by  any  railway  company 
for  using  the  said  bridge,  nor  did  the  defendants  by 
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■^.-e,.  agree  to  pay  .,e,,  .^ri^.r     :'":,''?;''"=  ?"  ^^T^ 

sai,l  bridge,  or  any  It  '"'"''  ^■'  *<'  "*^  »f  ^o   A™ 

to  do,  «„bjeet  o, ,;  ?:■  :;  T  •""'  "-  '»-f"l  .ight 
be  legally  claimed /a,  d  "!  r"'"™""""  »  -uU 
Joter„d„edwitho„a"y  ,.",12"'^"  •'"''""  ™^  '»  •"= 

oomi-any,  and  sl,„„,d  be  ^.^IbT  '"''  """"^  ™"™y 
answer  further  set  fortl  31  ^i  '""°?'*-  ^l"" 
plaintiffs  on  the  defendant'  >,'""'  '""''"  ''■''  ">» 
the  sums   payable  bvi,^'        "°''    '"S'^"'""'  ^"'h 

ins  the  amount  prlpo ^  payt^rt ' '''" ''°'''''='- 
operating  and  repairing  tbe'^TaMbrid  7"""""^  '" 
annual  revenue  or  incom.  „f    ^  *"'  '*■'"■«  »  net 

u.erof,,uohbri4Sa'f ,!''"','  *''"'""»  '^ 'h^ 
current  year   were'  'It*'' '\'f"''"Se'' for  the  then  «»....... 

unjust  charge  uTon  the  tTar"""  »"<»■■>'  and  an 
not  warranted  hyih^ZtTT'r'  ™''  ^'"s^- 
of  working  the  same  In,  '""■"  ""''  ^^l'e»^e 

criminate  :gainrtT;dl:llr"';>  """"'^  ■"^- 
ftW  rr»„i.  and  other  rl"  „!  .o  °'"'  °''  ^'" 

not  therefore  be  lawfulTvd.  /,"'''"'»''  »"''  """M 
and  the  answer  o^ltd^ ^  t"' rf '7^' 
a.  was  a  necessary  party  and  should  1^/^  •  ^ 
as  a  party  defendant  to  the  said  bill  ''^'"  J^'d 

alsoiildfbM!'"'''.""'   C«'^rf'»  &««fe™  i?   IF  Co 
also  (lied  a  bill  aga  nst  the  Bri^„.  n  - 

Orand  T„nk  BW  On  Z   f-  u,  '^'"^'"""J  and  The 
of  Ontario  was  also  mtl'  .*  ""^  ^"""'"J'  »<'««'•<'« 

the  same  iXf  !'  ,re7br£'  r""""  ^^"""'"'^ 
a«d  the  two  causes cZon'toX^ZlV  "" ■ 

5^-«softbeCourtatT„ront^^'bT:rn'tf 


Int«r- 

Dktlonsl 

Bridge  Co. 

V. 

Ouisda 
Boutbern 
B.W.  Co. 
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The  other  facts  of  the  case  and  the  points  relied  on  by 
counsel  appear  sufficiently  in  the  judgment. 

Mr.  Blake,  Q.C.aud  Mr.  IT.  Casaels.iov  the  plaintiffs. 
Mr.  Crooks,  Q.C.,  and  Mr.  Kingamill,  for  the  defen- 
dants. 


Proudfoot,  V.G— a  corporation  was  created  by  the 
Legislature  of  the  State  of  New  York  in  1857,  17th 
April,  with  power  to  associaia  with  any  corporation  in 
Canada  (sec.  1),  for  the  construction  and  maintenance 
of  a  bridge  across  the  Niagara  river  from  +he  city 
of  Buffido  to  some  point  near  Fort  Erie,  in  Canada, 
Bo  as  not  materially  to  impede  the  navigation  of  the 
river  (sec.  16),  for  the  passage  of  ordinary  teams  and 
carriages,  and  (sec.  17)  for  the  passage  of  railroad  trains, 
with  power  to  make  by-laws,  rules,  and  regulations,' 
not  inconsistent  with  the  provisions  of  that  Act,  in 

Judgment  ^^^^^^^"^  *°  ^^"^  "^^  °^  *'^®  ^"^g«'  &c.,  by  idilroad  com- 
""*•  panies,  their  trains  and  carriages,  and  the  compensation 
or  tolls,  (sec.  18,)  to  be  paid  therefor,  as  the  directors 
might  think  proper,  but  no  discrimination  was  to  be 
made  in  favour  of  or  against  any  one  or  more  railroad 
companies,  either  as  regards  thi>  use  of  the  bridge  or 
the  compensation  therefor. 

A  few  months  later  in  the  same  year  the  Parliament 
of  Canada,  by  an  Act,  (20  Vic.  ch.  227,)  which  received 
the  Royal  assent  on  the  27th  August  1857,  created  a 
corporation  for  a  similar  purpose,  with  power  to  unite 
with  any  company  chartered  by  the  people  of  the  State 
of  New  York.  The  directors  were  empowered  (sec.  9) 
to  conduct,  manage,  and  oversee,  and  transact  all  the 
concerns  and  affairs  of  the  corporation  and  all  matters 
and  things  whatever  in  any  wise  relating  to  the  same. 
And  (by  sec.  IG)  the  company  were  authorized  to  make 
by-laws,  rules,  and  regulations  in  relation  to  the  use 
of  the  bridge,  its  machinery,  appurtenances,  and  ap- 
proaches  by  railway  companies,  their  trains  and  car- 
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als,iitf„:'rx '"''■'';' ."'"'^ '-"-''  "■"  - 
«^  wi».  for  the  u  J:  ',f„t  :,;:T,rT™""™- 

must  arise  bv  neccs»,,rv  ,■      i-  """''  "  P""*"- 

lor  which  threr;srtstni;T:^'^  p"'"^"^^ 

from  the  authority  .iven  to  tho    I       /        «^^«tence, 

conduct,  and  t.-an^t^H  1  etn  ^  "::;■  Th  '"^"^^^' 

ration,  and  from   the  authoritv  f  ,     '  '"""P^- 

-iution  to  the  use  of        " hL      ^H  'f^^."^  ^° 

part  of   ;,l,e  aflairs  of  iL        ^       Certainly  it  was 

remuneration  fo^tl  evn      '""T"'''''   '°   '^'^'^^   ^ 

tainin,  a   struetu  e   o  t  Itt  "1""  "^'  "'^^^■ 
character  as  this  •  and  „  K    ,       ^^    ^""^  exceptional  a 

compensation  for  tl,e  „se     Tl^!  .        '"  "'"''"^ 

^^  to  iead  to  the  oZunlonZ:  ^C  "  """"'  "'  "^o 

the  State  of  Nevv  York  for  .  r^  "'<"'>-po™ted  by 
"Uthority  to  a„,la°  i  ", """'"  P"'I"^'  »<I  gave 
such  othir  coZ^T     ""''  ™""lM«te  its  stock  ^ith 

thestoek;:2nnd'r::r;r"""r^r''™'''^<''» 

perfecting  the  agreement  fc/^         '"''  """  "I'™  the 
to  it,  should  betemed  and  t^k'  ^7"™'.  Parties 

St"'™  -^-pa""h:„rd  :rr:i;r 
Seisrrdri^rreifr^r"^^^^ 

mt  on,  so  consolidated  and  united  ™°''  ^"P"" 

StateTf'New^^r  oTrht  t!h"\f  ^«'""""-  "^  *"« 
-tion  of  whicht  rt^e'^e  pSor^^'  t  '~'' 
section  of  the  Canada  Act.  ^  ^^^  '''^ 
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If  the  New  York  company  had  t,ho  power  to  impose 
^^"^^^  tolls  for  tlie  use  of  the  brid;,^;  uiidor  their  original 
Biulrco,  cliarter,  that  i)ower  is  expressly  conferred  upon  tho 
cn^a    ""'*'«f*  coin])any. 

I  consider  It  then  to  be  clearly  established,  whatever 
the  effect  may  be,  that,  under  the  legislation  both  of 
New  York  and  Canada,  the  anialgamated  company 
had  express  power  and  authority  to  impose  and  levy 
tolls  for  the  use  of  the  britlire. 

Neither  the   Acts  of  New  York,  nor  of   (Janada, 
contain  any  limitation  of  the  amount  of  tolls  that  may 
be    imposed,    but  leave   it   in   the   discretion  of  the 
directors.     It  was  strenuously  contended  that  notwith- 
standing such  a  power  the  tolls  must  be  reasonable,  a 
term  that  was  not  clearly  defined,  but  was  intended 
to  limit  the  bridge  company  in  th(!  dividends  it  might 
derive   hoin   the   undertaking  to   what  some   Court 
might  think  reasonable.    Tho  magnitude  of  ihe  under- 
taking, and  its  forming  a  link  in  the  line  of  transit  of 
Judgment,  the  products  of  the  great  west  to  the  seaboard,  and  the 
enormous  Itulk  of  traffic  expected  to  be  cariied  by  the 
railways  centi-ing  there,  were  enlarged  upon  as  giving 
a  public  or  national  character  to  the  work,  m)  that  it 
must  be  looked  upon   as  constructed  for  tl  ,•  use  and 
benefit  of  the  people  of  the  two  countries,  and  that 
a  bare  remuneration  for  expenditure,  or  at  most  a 
small  and  moderate   profit,  was  all  that  should   be 
allowed  to  the  company. 

All  such  undertakings  are  supposed  to  benefit  the 
public,  but  they  are  not  the  property  of  the  public,  so 
as  to  entitle  the  public  to  .say  that  they  must  be 
worked  for  their  benefit,  and  not  for  that  of  the  stock- 
holders. This  enterprise  has  been  undertaken  by  pri- 
vate individuals,  providing  their  own  money,  and 
running  the  risk  of  not  being  able  to  eunstruct  and 
complete  the  work.  No  public  money  was  spent  upon 
it.  And  it  would  seem  more  in  accordance  with  the 
principles  of  political  economy,  that  the  capital  of  the 
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^t;!:t;::;:;r'-;'p;-'';;ii.H.H,n,,„.,„wi,,,,, 

mv,.,l„„.„t  „f  ,„.K.„t„  capit,      ■^"  " '7™™™S0  "'" 
tI.oy  h.v„  „.,„,';:        2; '-»  >;-  <lone,  but 

fra„,.l,i»..s.  to  tl,  :  '        : t''^^"""'""'""'  '''"■"  feinting 

»uol,t,.,.„„  „,  ,1  ;,^         ?  ' ■'"«'"  have  onf<„.c<,3 

were  accepted  w^,      '  f      '"'.Tr'''  ""''  i'  ""•  cLartcrs 

wo;dd,,ot,,:rre::™:t:="-z:t"'"';-.'^-^ 

to  h,J,,l  tbeif  fi    :  ,„    " ''"'^  »f-neouU  befo„„,l 
Ni««a,a,  if  any  oth       i  1    i™''™^"'"'  '°  •"■"'S"  "- 

soouted  as  cbimericaT  bv  „,  .'        ''"  P''°J"«'  WM 

nenec,  a„,|  the  -0  1^:1™?".'™:'  "'  «''^''  '  ""■ 
thei,.  fortune.,  in  an  "t"  rise  l/'*''  ""'  '"  '"^'^^ 
It  wa,  only  by  the  ex"  Z  "'♦  ^'■"1''*  '""*"'"'^  '"«■ 
«ki!l.  the  lavi.4  e.™„Z  ;■„  ^«''"'  '="8">«''™S 

and  re,oh,ti„„  that  «     "  ^j' """"y-  ■™''  "  «'">.«» 
ditHeulties  «e,-e  overeoL?  "'"•>'  '™''  "■^'  ""a 

These  same  difficulties  would  have  to  K        . 
be  overcome,   were  an  ,tf        "'•",'°  be  met,  and  to 

brid,e;  and  '.bus  irsaw'Zt  ^''^'°  ^"'' ''  -■™' 
biiity  0.  the  desi^  ct::::::^t^^'^^'-: 
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^_^  the  maturing  and  perfecting  any  scheme  of  the  kind, 
Inter-     ^^'^  ^^s  thus  a  practical  monopoly  of  the  transit     There 
bXX  ^«"1*1  be  a  good  deal  of  force  in  this  argument  if  this 
sSr'n   7T  '!'^^"'y  ""^"^^  the  produce  of  the  west  could 
rK"   follow  in  Its  way  to  the  seaboard.      But  it  is  not  so 
There  are  railways  on  the  south  shore  of  Lake  Erie 
running  from  Detroit  to  Buffalo,  which  if  not  quite  so 
short  as  those  in  Canada,  are  not  much  longer,  and  with 
not  much  difference  in  running  time  ;   and  there  is 
another  bridge  across  the  Niagara,  at  no  great  distance 
from  this ;  and  were  the  Bridge  Company  to  impose  an 
unreasonable  toll  the  traffic  would  readily  find  an  out- 
let  by  the  other  lines.     The  company  has  thus  the 
strongest  inducement  not  to  fix  too  high  a  toll      The 
public  of  the  Western  States  are  but  slightly  interested 
in  the  matter,  for  their  produce  can  pass  over  either 
route,  and  the  notion  of  the  Bridge  Company  having  it 
in  then-  power  to  inflict  an  injury  of  a  grave  character 

Judgment.  T  l ''  ''^^^  ^"^  "^"'°'"^-     ^'^^'^  considera- 

tions  are  suflScient  to  account  for  neither  New  York 

nor  Canada  imposing  a  limit  on  the  amount  of  tolls 
belt-interest,  the  most  cogent  of  mercantile  motives 
would  do  it  for  them.  ' 

In  the  absence  of  any  legislative  limit,  no  authority 
was  cited  to  shew  that  the  common  law  of  either 
country  required  that  tolls   to  be   levied  on  a  struc 
ture  of  this  kind,  built  in  the  manner  that  has  been 
mentioned,   must   be  reasonable,   i.e.,   must   be  such 
as  a  Judge,  or  a  jury,  would  deem   reasonable.     Both 
m  England  and  the  United  States,  a  power  to  make 
by-laws  or  ordinances  is  imphed  in  every   corpora- 
tion   where   it  is  necessary  for  the  accomplishment 
ot  the  objects  of  the  incorporation,  and  these  must 
not  be  at  variance  with   the   general   laws    of    the 
realm,  and   must   be  reasonable  and  adapted  to  the 
purposes  of   the  corporation :  Billon   on    Municipal 
Corporations,  253;  Grant  on  Corporations,  76     And 
where  there  is  a  general   grant  of  a  right   to  take 
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market  toIJs,  not  specifvino-  iu 

be  reasonable  :  J^^  '^^^^  f//--nt,  the  tolls  anost    1880. 

tion  has  ever  been  imposed  un  ""  '"^^  ^""^t^"  ^--" 

this  case,  to  charge  ZchlT''  I  ^'"^'^  ^"^^  ^«  ^^    ntt. 

Height  think  propi     The  A T"r';"^  "'^  *^^  ^^^^^^ors  ^"t  ^- 
be  well  considered  as  in  het  /      '^f  ^^°^^'^*'-«  '"^J    "-- 
between  the  unde^ke  ^and   t^      S""^^ '^^'^"^^        "" 
tbe  enterprise  has  been  be"l       /"^^'''  '""'^  ^^'^^^n 
the  faith  of  the  barlin   th?     /"^  '""^^^^^^^  "Pon 
to  insist  upon  the  tf^J  bet^'f  wf  "'"^  ^^^  ^"^^^'^^ 

W^^^'^e,  a  J.,  says  •  :,j™'^^/7?'«^2/  v.  /o^,a  («) 

*l  1  "^     ■       ■^''  ^"^  now  too  lafo    +^  ,  ^    '^' 

the  charter  of  a  eorpo^tien  isBof!  !    T'™^  *°' 
the  meaning  „f  jl.at  clauae  in    T,  "*""='  "''«■> 

unieeci  States,  which  ;:w:uf I  srf'r™  "'■  "-= 

any  law  impairing  aeobh-™,;    \?        '^°"'  Pi^^in* 
It  »ay  b^  doubted  wtf!r      1  "°"'™°*-" 

"■le  as  to  reasonablen^tap^raTnlr™"' '''"*' 
f  7"^''.  ^-^h  as  this  is,  wher  ttV  ™'  °'*  '"" 
to  keep  the  bridge  in  repair  rsr'""'^  '^  '"'•'"<' 
(i),  and  eases  eited  in  the  argument.)       '"""'  "'  "'"''■  """' 

wa.  l^ta^Z^^'^^  «-  whieh 
a  schedule  of  tolls  waa  filed  ,,,,«  '""'""■■  '«''3.  ""d 
the  director,  whieh^s  at  n  '/;'?'°>'™''^'-  1^3.)  by 
have,  from  time  to  time    "een       T  ,*'°*fl«'ioi 
"ompany,  not  in  the  raTe  of  T  n  T'''  ''^  "'^  W^ge 
Oeduotions  to  be  n>ad  tcco'C't^"  .'''/'l*'P»  "' 
companies  using  it     Thn T       ^..    ""=  '™*'<'  "f  the 
18?4,  it  was  resolved  that  1°"  *'  ''"•  I>'«"ber, 
Pany  should  execute  Z^ZZCl'^''^''  °^- 
a  guaranty  satisfactory  to  th.  ""S"  company 

tolls  -ouldamounttoTtWsss^'^"™'  "■»'  '^ 

P^^at^^hal^^ 

(«)  4  Otto 
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under  the  tariff,  during  the  period  covered  by  the  guar- 
anty ;  provided  however,  that  tolls  at  the  rate  of  $1057. 
69  per  week,  were  to  be  paid  in  any  event.     Tlie  effect 
of  this  would  be,  that  50  per  cent,  of  the  tolls  above 
$5.5,000  per  annum,  would  be  deducted.    It  was  ratified 
at  a  subsequent  meeting  of  the  stockholders,  held  on 
the  18th  October,  1876,  and  on  that  day  at  a  meeting 
of  the  directors  it  was  stated  that  the  Canada  Southern 
Raikvay   Company   had    complained    that   the   tolls 
charged  on  traffic  passed  across  the  bridge  were  too  hiah 
and  the  vice-president  was  requested  to  negotiate  wTth 
the  parties  using  the  bridge,  in  regard  to  the  proposed 
revision  of  the  tariff"  of  tolls,  and  make  such  alterations 
therein    as    might  appear    desirable,   subject   to  the 
approval  of  the  board. 

As  on  the  31st  October,  1 877,  the  arrears  of  tolls  due 
by  the  Canada  Southern Raihvay  Company  wore  found 
to  be  $73,944.75,  and  the  bridge  company  agreed  to 
accept  $58,000  in  satisfaction,  which  has  been  paid 
Subsequent  to  October,  1877,  there  was  a  good  deal 
of  correspondence  between  the  officers  of  the  bridge 
company  and  the  railway  company,  the  latter  claiming 
that  under  the  charters  only  a  reasonable  toll  could  be 
imposed,  and  that  the  true  way  of  determining  the 
amount,  was  to  make  an  account  each  year  of  the  fol- 
lowing items:— Interest  upon  cost,  cost  for  renewals 
and  repairs,  and  cost  to  operate ;  and  then  have  the 
three  roads  make  up  their  returns  of  traffic  carried  over 
the  bridge,  and  this  divided  into  the  sura  total  of  cost 
to  the  bridge  company,  would  fix  the  ba.sis  upon  which 
each  road  should  contribute  :  and  while  making  these 
claims  and  suggestions,  asking  for  time  to  pay  the  sum 
that  was  clearly  due,  from  «  the  road  being  in  a  sort  of 
transition  state."     The  bridge  company  reply,  stating 
that  an  agreement  had  been  made  by  the  Canada 
Southern  Railway  Company  in  respect  of  the  tolls,  and 
saying  that  the  contention  that  the  Canada  Southern 
Railway  Company  should  be  practically  made  part 
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■">  risk,  and  were  notLweT      ""  '"P''"''  '"™™d 
railway  c„,„pa„„  ^,1  ^t  '^   ?  """"'enance:  that  the 

■"to  »ode  propo  Jfo,  S^th,:  1"°'  ^""'^'^^ 

i^^S^:)^l;::f-  -  t.ee„e„t  ., 
'He  a,„„„„tof  tolls  JZZ^T'TV"  "S"''  *« 
have  Wen  an  u„de,.ta„dr  i„  I'f  ««- -en,,,  to 
««  to  be  on  the  ,ame  CIT^Z"  p"^  """  "'^y 
Kadvvay.  ..,e  term,  „,  „,°°'"'8  "^  ""o  Great  Western 

°^*'     '  ■y^.es  of  22nd  l'r„!:,;i  s^f  ™'''  -»  "  '»«er 

^on,pa„y  are  at  iLrtl  o  maTeTT^  ''  *^  ""-"S- 
done,  -^      "ake  the  charges  they  have 

I  have  decided  ihat  „„  e 
York  and  Canada  Ir    'c  itr,  '.'k''  l'*'^'  "^  ^^- 
ha<    power  to  i„,p„se  such  t„  Itt     "1'"  """"'"^ 
bridge  c„,„pa„y  fl^^j  _,^  schedule  'f,  7  *"  r"''    ^ ^e 
"orapany  knew  this  used  th„        ,      "''■    "'"  ™"»'ay 
topt  an  account  i„  thrbot'o^t  I:,  ''("  '««' 
he  hndge  company  at  the  rates  sBe,-ifi  ^'-     1!="'"'  ^^ 
<lule,  and  compounded  for  „„!    ^         ''  '"  *e  sche- 
h-i».all  of  which,    t  appeat'  "'  °"  """ 

farge  them  as  upo^  an  agreZ '!  to"'  "  ,!"''"'»'  *° 
'oils.     Besides,  Mr.  TaJI    Z  ''"^  *"  ''"''eduled 

'..e  Canada  SoMUern  th^^'^T"'^'"  ""a'"™  of 
account  and  sent  it  to  thota!fr7Ti  '"""^'"^  » 
P««V.  shewing  the  positLn  of  wf  "'"'■'««*"'•.»  ^°'»- 
'o   'he  bridge   c„n^4rJ„'''™"W  in  relation 

wh.oh  is  calculated  on  the  blslrf  ,,!"  t''"'"  "*'«' 
subsequent  modification  a.^l    .  '■'"■  """>  ">« 

word  of  objection  to  the  tariff         "'■     ^^^  ''  "»'  - 

-No  cioubt  for  a  rnn  >,M„     1  i"      . 

!»«y  were  compU  i  .f    "fc   l^  ""  ~''™^ -»■ 
-»«-.'air.tswere'„ot^t::-";Xt-t 
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the  bridg  company  to  impose  the  tolls  was  insisted 
upon,  and  while  the  amount  was  modified  from  time 
to  time  by  way  of  rebate,  that  was  not  done  from  any 
doubt  of  the  right  to  impose  the  tolls,  but  dictated  by 
considerations  as  to  its  effect  on  the  traffic  over  the 
bridge.  For  Mr.  Brydges  significantly  hints  in  regard 
to  his  proposal  as  to  a  maximum  amount  for  annual 
tolls,  that  if  such  an  arrangement  were  not  made  the 
Oreat  Western  Railway  would  take  care  to  confine  the 
amount  of  their  business  so  that  it  would  never  exceed 
the  $55,000  a  year. 

If  the  defendants'  contention  is  correct  that  the  tolls 
ought  to  be  reasonable,  the  evidence  does  not  seem  to 
me  to  establish  that  they  are  other  than  reasonable. 
The  items  to  be  covered  by  tolls,  as  stated  in  Mr. 
TllUngkast's  letter  produced   at  the  hearino-,  do  not 
include  any  allowance  for  profit  to  the  shareholders  on 
their  investment,  and  make  no  provision  for  a  sinking 
fund.    Both  are  matters  that  ought  to  be  provided  for. 
(fment.  rj.j^^  latter  is  one  of  peculiar  importancsfrom  the  constant 
danger  of  accident,  which  would  involve  a  very  heavy 
outlay  to  remedy.    Much  of  the  evidence  given  by  the 
defendants  was  for  the  purpose  of  showing  the  cost  of 
operating  the  bridge  and  its  maintenance  to  be  much 
less  than  alleged  by  the  plaintiffs.     From  the  view  I 
take  of  the  law  of  the  case   I  have  not  thought  it 
necessary  to   investigate   this    very   closely,  but   the 
inipresssion  I  received  from  the  evidence  was  that  the 
plaintiffs  had  not  charged  too  much.     The  witnesses 
called  for  the  defendants  were  gentlemen  of  respecta- 
bility and  of  eminence  in  their  [profession  as  engineers, 
l)ut  the  data  furnished  by  the  defendants,  upon  which 
they  made  their  calculations  were  defective. 

But  the   principal   reliance    of  the   defendants  for 
their  contention   that  the  tolls  must   be  reasonable 
rests  upon  the  Act  of  Congress,  approved  on  the  80th 
of  June,  1870.     The  company  applied  for  an  Act  of 
Congress,  but  not  for   the   clause   now  relied    upon. 
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which  was  inserted  durino-  ,'fa 

house.     It  was  desired To^e    Z'^^'^ r''''''''''  ^^^ 

gress  to  the   brid-^e   to   L       .        '^"'^'°"  °^'  ^'«n- 

FederaIGovernnJ.n:torcr  hT-r'^*^  '^'  ^^- 
as  interfering  with  navigatt?  tl'ff  7"^"^^"-' 
contend  that  the  agreemen  n  >  ^^^^"^^^^s  also 
con.panies  had  referent  to  .hU^t'^^r'^  ''^  ^"" 
-tended  to  en^hody  its  proviWs  Bu  tS"^""'  '"' 
was  executed  on  the  isfli  Mav  lH7n  "^'"^^"^^"t 

the  Act  of  Congress  was  Z^e^laTt'  '^^'^^ 
^  very  special  reference  to  enTodv  f  ,  ""'^'/^^""'^ 
an  agreement.  The  onlv  If  ^"*"'^  ^^t  into 
-  the  22nd,  which  "'.  ?/T??.t^''"^^  ^^  *^^  ^-^^- 
the  several  Statutes  of  the  St  t!  ^^/^^^^^^  '^'^^^^  of 
the   United   States  of  it  '^  ^"^  ^^'''^  ^^^  of 

Province  of  S^L;  ,d  rf^'tT;  T  -^^-^^  ^^  ^'^^  '^^^ 
relating  to  the  said  cornpa  l  ^.ft  T^"  '^  ^^"^^'«' 
of  them,  to  the  extent  nt  f  '  '^"'■'*"'  "'^  ^^^ther 
the  recital  to  th  s  "ee"      ^  '""  ''  *^^  ^^^«  ^^ 

far  as  other  provi^iolf "Tnld    "t'"""^'  ^^^^^  "^  - 
appl.y  to   the  said  new  cnJ  '"       '  ^^reenient,  shall  ^""s-eMt. 
aforesaid,  and  said  nZ  n^^""^  '"  consolidated  as 
-d  enjoy  all  the^  poT;^^^^^^^^^^  ;---  exercise, 

two  companies  before  Xn  fl  ^'^^  ^^  ^^'  «^^''d 
dation  a.;d  ama^nati  "  TkT''  f  ''''  ^""^^•«- 
the  New  York  Act  of  1800  f  7'  ^'^'  ''''^'"'^  -'"e 
the  same  year.  ^1  'of 'c::tf !  ^^ ''^^  ^^^  «^ 
into   them   legislation    bv  P  '  '""^^  "«<^  ""Port 

asked  for,  and"  was  not  in'^fa^t  "'T'  ^^^'^^^    ^^^   »ot 
year.     And    both  thet    /'     '"1''  ^  ^^  '^'  ^^^^°^^'"^-^ 
con.pany  having,  an^Avfto^^'"?^^*^^'   ^^^  --     " 
aJlthepoweivsof-  he  '  Sri  ""' '^'  ''^^'  *°  ^^JOJ 

«-i.httoimpos::r  ^srTf^'^"^'"^^^ 

word  m  the  agreement  relatmrr^  ^'^"'"^  ^«  »«t  a 
and  it  could  not  be  supped  tt       I  ^^Sl^^'^Hon, 

to  embody  an  Act  olZ^tlllFT'  ''  ''  "^^^^ed 
to  the  present  contentio^Lul  i  v  '"''''''  '''''"^'-S 
that  very  agreement  ^  ^°  '^^'"^^'^  term  of 
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The  Act  of  Congress  itself,  by  its  first  section,  declares 
that  any  bridge  across  the  Niagara  river,  constructed 
under  the  New  York  Acts,  shall  be  a  lawful  structure, 
and  is  authorized  to  be  made  and  maintained  as  pro- 
vided by  these  Acts  ;  and  declares  it  to  be  a  post  road 
for  the  mails  of  the  United  States ;  but  the  Act  was 
not  to  be  construed  as  authorizing  the  construction  of 
a  bridge  which  should  not  permit  the  free  navigation 
of  the  river  to  substantially  the  same  extent  as  would 
be  enjoyed  under  the  New  York  Acts.     This  section 
seems  to  recognize  the  jurisdiction  of  the  New  York 
Legislature  to  grant  powers  to  construct  the  bridge, 
provided  it  did  not  interfere  with  navigation,  and  by 
declaring  the  bridge  lawful  precluded  the  chance  of  its 
being  declared  a  nuisance  or  interfered  with  by  the 
Federal  Government.     It  contains  no  reference  fco  the 
Canadian  company,  nor  to  the  amalgamation  of  the 
companies,  and  it  does  not  profess  to  extend  any  of  its 
provisions  beyond  the  boundary  line.    The  second  sec- 
Judgmerit.  ^iojj^  ^jjjj.j^   -g  chiefly  relied  on,  is  in  these  words : 
"  That  the  bridge  herein  named  shall  be  subject,  in  its 
construction,  to  the  supervision  of  the  Seci-etary  of  War 
of  the  United  States,  to  whom  the  plans  and  specifica- 
tions relative  to  its  construction  shall  be  submitted 
for  approval.     And  all  railway  companies  desiring  to 
use  the  said  bridge  shall  have  and  be  entitled  to  equal 
rights  and  privileges  in  the  passage  of  the  same,  and 
in  the  use  of  the  machinery  and  fixtures  thereof,  and 
of  all  the  approaches  thereto,  under  and  upon  such 
terms  and  conditions  as  shall    be  prescribed  by  the 
District  Court  of  the  United  States  for  the  Northern 
District  of  New  York,  upon  hearing  the  allegations 
and  proofs  of  the  parties,  in  case  they  shall  not  a<^ree." 
If  this  Act  of  Congress  is  to  be  construed  as  ])utting 
the   amount   of   tolls   under   the  jurisdiction   of   the 
District  Court,  difficulties  would  ari^.  that  appear  to 
me  insuperable  through  the  ordinary  machinery  of  the 
Courts  of  either  country.     Both  the  New  York  and 
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exercised  by  the  coZhLf         '^''''^^'^'^  ^^S^i  be  ^-vw 

Congress  lim    s  th"  °il   '    ''^^'"^-     ^^  '^'  ^''  «^    "'"- 
to      •^  iiiuiLs  inis  power  as  to  thp  No-.,r  v    i  bridge  co. 

pany  then  tho  an,alga„,.ti™  „,ay  '  oUy!  ^^'tfT;  '«?■- 
to  take  effect  Amiij  «,»  i„/  f  """""y  ""^e  failed  |>«ii..m 
apply  to  the  Ne/C;^^;!^^ 

would  be     i::ts°^  TtrtteZir'  ^^  ^^  '''  '' 
tions  of  great  in^portance  uLe'the  F^l  ''^"■ 

tion,  to  the  exercL  bv  CoZZloiJ  "T"''"'- 

Upon  this  subject  "  mu.fT         /.  .     ^^"^"^  "^^™«d- 
exnerts  •   r7  ^^!  ^  ^^  ^"''^^'^  ^^  ^^e  evidence  of 

experts     //,e  Attorney- Geveral  v.  iTAe  mannJnV ?i 
International  Bridge  Co  (a)     Th^ LT  ^^^^      ^«^^* 
hearing  or,  this  mfnX       ^"  J      ^^^^'^^°^^a<^<^he 

tensive    7.1  ">  '■««"l''te  commerce  is  very  ex-  «.«... 

United  states  and  fo^^  n\„t   L^B'tlhTseaf  ^ 
have  a  right  to  build  bridges  so  1  „Ti  ^^^^^^ 

could  not  assume  any  reguMon  nf  °"«"'''' 

foreign  oountrv     Th/ 15       f       commerce  in  a 

unde?  this  Cis  au  hortf  told'':-  '*'^'™'  °°'"*' 
lity  of  rights  bv  Tri!  adjudicate  upon  equa- 

andtheb?,ttLp Tv  K^rrf  r  ''^'"^^  '^em 
«.e  compan/ofTan^i,  "  rV-"  \^  'f "'.?  "^P"- 
New  York  and  Canada!  having  vested  ^t^T.  °' 
oon^n^^therigb^^^  ft^t 

,-  (")  20  Grant  490. 
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IfiBO.     use  of  the  bridge,  it  would  not  be  a  proper  construction 

^'^^^  to  say  V  at  Congress  meant  to  take  it  away.    Congress 

Brid^''ci.  °"'y  "i®'^"t  to  determine  contests  under  the  charter. 

caniua    ^^  ^^^    ^^^^^  ^i^w    Constitutional    objections  might 

R°w"'oo.'   *"^®-     Congress  has  no  power  to  deprive  any  person 

of  his  property  unless  by  due  course  of  law  ;  a  power 

to  impose  tolls  is  property,  and  to  ■  ake  it  from  the 

company  would  infringe  the  rule.     Due  process  of  law 

means  process  of  the  Courts,  not  Legislative  action." 

Again, "  Congress  cannot  delegate  legislative  powers. 
Assuming  that  Congress  had  power  to  fix  tolls,  it  is 
a  legislative  power,  and  could  not  be  delegated  to  a 
Court." 

The  petition  filed  by  the  railwa,   company  in  the 
United  States  District  Court  prays  the  Court  to  deter- 
mine and  prescribe  the  terms  and  conditions   upon 
which  the  petitioners  may  use  the  bridge,  fee,  includ- 
ing the  compensation  to  be  paid  for  the  same  and 
the  mode  of  adjusting  it,  and  also  including  the  amount 
claimed  by  the  bridge  company  to  be  due  for  the  year 
ending  31st  October,  1878.     It  thus  seeks  from  the 
Court  not  only  a  decision  of  what  would  be  a  reason- 
able compensation  for  the  past  use,  but  also  to  deter- 
mine such  compensation  for  the  future.     The  Act  of 
Congress  says  not'  ing  about  the  reasonableness  of  the 
terms  and  conditions.    It  does  not  enact  that  tlie  bridge 
company  art   to  be  entitled  to  any  compensation,  this 
is  all  left,  ir  is  said,  in  the  discretion  of  the  Judge. 
Chief  Justice   Waite,  in  giving  the  judgment  of  the 
Court  in  Munn  v.  Illinois  (a)  says :  "In. countries  where 
the  common  law  prevails  it  has  been  customary  from 
time  immemorial  for  the  Legislature      *      *     to  fix  a 
maximum  beyond  which  any  charge  made  would  be 
unreasonable.    Undoubtedly,  in  mere  private  contracts, 
relating  to  matters  in  which  the  public  has  no  interest, 
what  is  reasonable  must  be  ascertained  judicially.     But 


«Judfri»i'l:t 


!i4 


(a)  4  Otto  113,  at  133. 
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this  is  because  the  hemHlatuvo  h.  ^ 

«  contract.  So,  too  ir/nat,  ''.T*''"^  "^^^  «"«h  1880. 
public  interest,  and'  a  to  wh-^  "^'^  ^"  '^'''  '^'  "^^ 
niay  be  exercised,  if  there  are  n.  ^''^"'^^'  ''""'''^  J^- 
upon  the  subject  the  cl^  :*'*"^''"^ '"^'^'"'^tions  '"'r"' 
reasonable.  Ceo  tro^^  r'"?''  ^'^''^^^^^  ^^'-^  is  s-?,- 
^-<^e  at  all."  T  L  1  .  ^  "'  ^'  '^''  P«^'--  *-  regu-  ""•  "• 
reasonable  Jpen    t^^^^^^^^^^  "^^^  -0"^  b^  a 

and  for  all  tin^eLlX^ld      '"^"^'  ^'^  "'^  ^"^"- 
function:  toascertaiX::'^^^^^^^ 
function.     If  Congress  ZT     T!^'  "^'  P^'^*^'  ^  J"^»'"«ial 
Pany  .should  be  emit  edt  '>'  *^^^  bridge  com- 

it  to  a  Court  t  "ep te  a  soTT'^'  '°"'^'  ^'^^^  ^^--cl 
"Pon  the  legisllir  1  ;td  l"^-'^7^"^  ^^^^^ 
^ould  properly  be  exercisLl  "^"^'''^^  ^""'^tion 

in^posed  on  the  Court     Th      "  '"7^"^'  °"^  "^  ''"ty 
the  Court  could  n"  excee      T         ''^  ^  ^""'^^  ^^al 
specific  and  certain.     It    s  lill  .r''T"'^^' ^"^"  ^^ 
v^rl  of  the  Civil  Law.     Th!  ri  j'f  ')''''^''^'^'^^^  ^oni 
not  be  uncertain,  would  no/         1     '  '"^^^^^  ^«"Id 
trolled  discretion  of  the  (  ol.    '''t     "P'"'  ^^''  »"^»n-  '"''^"""■"■ 
no  such  enactment  to  b    f^d  Z  .r^  'T     ""'''  ^^^^  ^« 
When  it  is  said  that  wll'  tw"         ."^'^  ^^  ^'«ngress. 
on  the  subject  the  ^t^Z^l  ^'''''''''' '^^^- 
reasonable,  that  n.ust  plllT    fe^rr  ''''"'  '' 
rendered,  or  user  enioved  in  ih  ^^^  ^^^^^^es 

certain  and  fixed  as  Jit  h.  V     ^''"''  '"''^  ''  ^^^ally 
in  a  legislative  Act  ''  '""  ^^P^'-%  -eluded 

the^:i::;:r:t:ttrb^^^^^^ 

more  nearly  like  that  enLedH'''  '"  "''  ^"*^^* 
than  some  of  the  oL?Zt  1T\ZT''''''''''' 
unanimous  decision  and  t».   t  *i'         "  ""  '">'  » 
fte  Court.  ^«M  a  kX  !  JJ  t  '""^»' •'""ges  of 
w«-  an  unoonstituMona  intf  ■•    "*"""'■  """^-'e  it 
of  owners  of  propertTtl  fe  ^IT'  "'*  "'"  "«'"^ 
pleased  for  its  use  "'  """"PeMatioi,  tl,ey 

''"  """"'  "'  '"  *^  "'«'»>^«-  power,  however. 
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1880.   gives   force  to  the  argument  that  Congress  did  not 

""■J^^  mean,  by  implication,  or  by  iincortain  and  andnguous 

BiCoo.  phraseology,  to  interfere  with  an  authority  clearly  and 

c»h«i»    unambiguously  conferred  upon  the  bridge  company  by 

n°w.''c"  ^h*'  Legislatures  of  New  York  and  of  Canada. 

I  do  not  mean  to  enter  uj)on  the  discussion  of  these 
constitutional  <iucstions,  which  involve  matters  upon 
which  the  best  judicial  minds  in  (he  Inited  States 
have  been  frequently  engaged,  and  which  have  given 
rise  to  very  great  conflict  of  opinion.  Any  one  who 
reads  Pomeroy'8  work  on  Constitutional  Law  (a),  will 
readily  see  how  hopeless  a  'task  it  would  be  for  a 
foreigner  to  endeavour  to  steer  his  course  among  the 
decisions,  not  always  uniform,  of  the  Supreme  Court 
of  tlie  United  States. 

I  am  satisfied  to  rest  upon  the  construction  of  the 
Act  given  by  Mr.  Sprague,  and  which  seems  to  me  to 
be  amply  justified  by  a  perusal  of  the  Act  itself— that  it 
was  not  intended  to  fix  the  amount  of  tolls  at  all,  but 
Judgment,  to  provide  for  equality  among  the  companies  using  the 
bridge,  and  at  all  events  was  not  intended  to  interfere 
between  Canadian  subjects  and  Canadian  corporations. 
Again  terms  and  conditions  do  not  necessarily  refer  to 
tolls.  They  may  mean  to  regulate  the  hours  of  passage, 
the  order  ip  which  the  companies  are  to  be  entitled  to 
pass,  the  use  of  the  approaches  &c. ;  and  as  we  must 
assume  the  Congress  to  have  been  aware  that  the  com- 
pany, by  the  New  York  Acts,  which  are  referred  to 
in  the  Act  of  Congress,  were  entitled  to  impose  tolls  at 
discretion,  and  there  is  no  statement  of  an  intention  to 
deprive  them  of  that  power,  the  fair  presumption  is 
that  terms  and  conditions  did  not  include  tolls,  or  if 
they  did  it  was  only  for  the  purpose  of  maintaining 
equality,  not  to  fix  the  amount. 

I  refer,  however,  to  a  case  in  the  Supreme  Court 
of  the  United  States,  Peih  v.  Chicago  and  North 
'Western  R  W.  Co.  (6),  from  which  a  principle  may  be 


(a)  Sees.  .'?2.3-.S84. 


(6)  4  Otto  164. 
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deductMl  sufKcienf  f,.r  *u     i    •  . 

«.o  a,„,noati„r-  ^Z'ZT  °'  '«•  -»« ^  ..n.l  in    - 

au  cnabli,,..  act,  P^uykliJ  t^Ttlc        rT'  '"^'''"'' 

"d  »ho„I.l  l,»vo  i„  all  r  1.1     ,  '''"'"'"^?P°'"v''ly' 

that  tho  laws  „f  I||i„„i, ,,        ,7'  "*''"  V''"^".  l-rovkled 
in  th„  State  of  Wi  Jl;,  ''"j^^I'^  »?  '"'-  ""J  offc-ct 

may  co„»„li,|„te  your  intor;,^,^!;'"'-'""''''''"''!'^"" 
and  form  o„o  oo,p„,  :::"'!"'  "'«  »«■"  company, 

doing  you  ,„u,t  f„  Wi  eo„l"„  |!  "V"""-  '""  '"  '» 
The  Consolidated  Con  Zv  1  ™  -T'  '"  ""■■  '"«• 
grant  to  tl,o  Wi.sconsi^  c7  '"''  "'"''=''  ""•■  'an.! 

i'»  ™ad  which  fonncHy IQ^J-frP''-"'  P-'  "f  -— 
open  as  a  public  l,ig|,-:.f<'    «>  "'al  coiiifMy 

of  the  United  Stat^,  h^l  t  "  o^l-f  ^.tr'"™' 
the  mails  at  such  Drices  a^  Pn»  '  I       ""  transport 

United  State,  did'„:r::ptnd";;"r'"^"=''  ^"^ 

would  be  tiu.e  enough  to  cSev         '■  ^"'"■'  ""'''  " 
ground  that  the  .-e^Sationrr,    ,  an  objection  on  the 

0'  ti,e  United  st„t;:  :::■  :t:  J'*  t-  "^i" 

complamt.    As  to  the  eftect  of  L   ,  f  ''•'"  '"'^'' 

tion  of  inter-state  connnerce  the  c  ,  '."'  "  '''«"'''- 
i3eo„,i„ed  tostatecou™ec;'tl:i:  r''-  """'"* 
merce  as  directly  affects  the  11  „nv  '■■*'''  ~"'- 
Congress  acts  in  reference  to  he  ,  ,  T'^"'"""-  Until 
Pany  to  inter-state  Con  ,„  L  t  i  'T  •°?'"""'"- 
the  power  of  Wisconsin  to  re  ;i  te  Us'f  t  "'""» 
as  they  are  of  domestic conce™      r  T' ^'°'  ""  '"■• 

^oss  undertakes  to  legislated  tw'lf' .^™- 
ont  .no  state,  Wisconsin  may  provide  for  thos:;.™;  ' 
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1880.  even  though  it  may  indirectly  affect  those  witliout." 
Novf  it"  the  corporation  consolidated  by  tlie  statutes 
)f  Illinois  and  Wisconsin  was  to  be  governed  by  the 
laws  t)f  the  State  in  which  the  controversy  arose,  so 
loniT  as  tic  United  States  did  not  interfere  and  assert 
their  paramount  sovereignty,  much  more  must  that  be 
the  case  where  the  United  States  cjunint  interfere. 
Neither  New  York  nor  Canada  has  introduced  the 
laws  of  one  cotmtry  into  the  territory  of  the  other.  !f 
Canada  has  chosen  to  y)ass  an  Act  in  terms  similar  to 
the  New  York  Act,  it  derives  its  validity  from  the 
Canadian  Legislature,  not  from  the  Legislature  that 
originally  created  it.  No  express  clause  was  required  to 
exclude  the  laws  of  one  from  oi)erating  in  the  territory 
of  the  other;  the  exclusion  arose  from  the  countries 
forming  part  of  different  nationalities  with  different 
sovereign  powers.  Each  country  has  assented  to  the 
corporation  created  by  it  uniting  with  the  corporation 
created  by  the  otlier,  and  bringing  into  the  union  the 
jodgment.  rights  and  liabilities  conferred  or  imposed  upon  it. 
And  certainly  Canada  has  not  introduced  the  provisions 
•  of  any  Act  of  Congress,  nor  consented  to  any  Act  of 
Congress  pa,ssed  subsequent  to  the  union  applying  to 
the  united  company.  Were  the  Canadian  Parliament 
to  endeavour  to  do  so — to  say  that  Canadian  subjects, 
and  Canadian  Cor[)orations  were  to  be  subject  to  leg- 
islation, that  might  be  passed  by  Congress,  it  would,  I 
apprehend  be  unconstitutional,  it  would  be  authorizing 
a  foreign  power  to  legislate  for  its  sulyects ;  an  abdi- 
cation of  sovereignty  inconsistent  with  its  relation  to 
the  Empire,  of  which  it  forms  a  part. 

The  united  company  are  entitled  to  say,  in  conformity 
with  the  rule  in  the  case  cited,  that  by  virtue  of  their 
Canadian  Charter  they  are  at  liberty  to  impose  tolls 
upon  Canadian  Companies,  owing  their  existence  to 
Canadian  legislation,  having  their  franchises,  their 
property,  and  their  domicile  in  Canada ;  and  to  sue  for 
these  tolls  in  Canadian  Courts.     It  would  probably  be 
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found  iiripossihl,.  *„  mw.  »<.„  • 

con.,m„y  vvoul.l  tak.  ntre  ,.„    V  '*'"  ^^^ 

F-sscI  the  hl'iZ     '    "  ^"^"""^  ^"'-  ^-''•h  train  as  it 
<•>'••  if  \V(.  as^smiio  that  th*   A..,    en 

"'■thority  given  to  u^I.     '  "  '  '  "  "'  ""'"""n  „f  eh, 

H>o  fgnnt.,.  c,w„  the,,,.  ,I„i.,  ,,„, ;  '  ,  C<""F»ny.    In 

tl.o  Ca„,uli„„  tv,„nn  1  ;,"°'*""'  "■'■V"""S  '■•  [-event 
"»  „f  o„o-l,a|f  o    tl     '^,       "  '"";'""«  "»>  'o'l»  for  the 

shouhl   he  free   „,  li,       r""°"' '"""' """•'' ''"If 
oo.u,.any  te  say  t  ,„    M         "   T  ™"'  '"■■  "'"  "»itod 

U.0  power,  „f  t  !  1  f       ""     '°  ''""'"'^  '""^  ■■»t"ct 

We  pr„v„  „.  ti,„t  ,„,„  ,„„":  ,„;- "-  "■»  %«- 

«or;S"';;;;;;;t!iL'r;:rr'"™°''''-''j- 

obnoxious  to  the  oT  J  T  °  ""P^'^"  *«"«  ^'a^ 
depriving  a  persl„<;;r'"''''"'  P''^"'^^^"'  ^^^-^ 
nation     An/fT  ^  P'^^^^''^^'  ^^^hout  compen- 

the  bridge  company   fi-  T  compensation  to 

chise.  But  I  !s  tV:  ;7''"'Tv^'  ^'^  ^^•^'^- 

decidcd  by  the  Di^triof  P      .  ^^  *^''P"^^«  to  be 

between  J.e    ailwavf  ^'"^  °"'^  *^°«^  <^^^t  arise 

them  and  t  e      Ll^rr::"  ^'^^'"^^^^-' ^  ^^tween 
bridge.      Not  :   vfor'a     to'  "  ''  *'^  ""^^  «^  *^« 
diminution  of  the  TIL  Jd'TfTf "   '°^  ''' 
implied,  the  measure  of  it  would  i'stl^f  ^'""   '  ^' 
which  the  tolls  were  dim  nTsh.  J       .,   !  *^"*^"^°"°t  by 
p.-.-,  ,       ,,,  ''"""""^'hed.sothatnrapfif.alJv^},^ 

parues  would  be  m  the  same  possition  as  Viht       •     , 
power  remained.  P«^^«iwon,  as  it  the  original 


Inter- 

>i:ttlulial 

'•ri'Ue  Cb. 

V. 

'''■'Uthsrn 


■'iKlffment. 
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1880.  After  the  hearinff  of  this  cause,  the  petition  of  the 
Canada  Southern  Raihvay  to  the  District  Court  came 
on  to  be  heard ;  when  a  preliminary  application  was 
made  by  the  bridge  company,  to  dismiss  it  for  want 
of  jurisdiction.  No  evidence  was  given,  and  no  order 
was  drawn  up.  The  learned  Judge  refused  the  ap- 
plication. I  do  not  apprehend  that  the  matter  there- 
by became  res  judicata.  It  was  not  a  final  decision, 
and  the  Judge  at  the  hearing  might  change  his  view. 
In  fact  Mr.  Laning  says  that  the  Judge  declined 
to  put  it  in  the  shape  of  an  order,  as  it  would  all 
come  up  at  the  final  decision  of  the  caao.  I  have 
been  favoured  with  a  copy  of  the  judgment  of  the 
learned  Judge,  upon  this  application  ;  and  if  it  were 
his  final  and  concluded  opinion,  I  would  pay  every 
deference  to  it  as  the  decision  of  one  more  familar 
with  American  Statutes  and  law  than  I  am.  But  his  view 
is  still  in  suspense,  and  may  be  altered  at  the  hearing, 
upon  further  argument.  So  far  as  he  reasons  tipon 
Judgment.  ^}jg  constitutional  aspect  of  the  question,  it  does  not 
affect  the  conclusion  I  have  come  to ;  but  I  do  not 
agree  in  the  construction  he  places  upon  the  Act  of 
Congress,  for  the  reasons  already  given.  Congress  does 
not  profess  to  deal  with  the  amalgamated  company,  nor 
the  Canadian  Company  ;  its  jurisdiction  only  extended 
to  the  boundary  line;  and  if  "thas  effectually  imposed 
a  restraint  on  the  American  Company,  tlie  amalgama- 
tion has  not  been  perfected  ;  but  it  would  be  contrary 
to  reasonable  rules  of  construction  to  infer  that  the  act 
contemplated  something  which  would  render  its  oper- 
ation nugat(  -y,  unless  there  were  clear  and  express 
terms  to  that  sflfect. 

Another  objection  to  the  plaintiffs'  recovery  was  that 
the  stock  of  the  bridge  company  was  all  owned  by  the 
Grand  Trwik  Raihnay,  except  two  shares ;  that  the 
directors  of  the  railway  company  were  the  directors 
of  the  bridge  company,  and  that  this  suit  is  really 
brought  for  the  benefit  of  the  Grand  Trunk  Raihuai/. 
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The  Canadian  Act,  20  Vict    oh  99^7 

Tized  any  railway  cornor«I L    t  '  ''^-  ^^'  ^"*^o-     1880. 

Village  of  Watelr  S  r-    '''"^  "  *'™^""«  ^^  *^^  ^^^ 

to  subscribe  to    ^becom    T'  ""  ''^  "'^^  ^^  ^''^^'^  ^^ 
.1      ,    . ,  '        uecome  the  owner  nf  th^  c+     i      /.  ''"dgeco. 

the  bndge  company,  in  ]ik.  manner  and  w^rv     s^-' 
rights  as  individuals.     The  Grand  T^l^V        «°-^™ 
conung  within  that  description  ZthtTu    f""''^ 
stockholders;  and  there  is'no  Ihnt     f  "^    r"*^ 
shares  thev  mio-ht  hold  •  H,  *^'^  number  of 

company,  as  they  have  done  Lt  "  ''""'S" 

ifa  franehi,e.    Thi,  JlTZl7  'T'  ^""'  "'"'«'* 

by  fteama,ga™a«„ra"r    e  Vnu'd?™'"'-  .^'"' 
possess  all   the  privilege.  If  7  ^""^  '"  *° 

companies.     There      r,°l?,      .'*   P^v-ious  separate 
proof  that  tir^. ,  r;,*frv'  "'•  ^'  ""  «™""  - 

eronee  in  passing  I  l"  If  '7  "^°^  "^ '''■''- 
shareholder,  in  the  b,iL.r^  "  P'""'"''»  *"' 

circun«ta„ees^„eet^7:r^T'?''''"^"-''-^ 
of  the  direct™^  Id  n  >/  rP'"'"  "*  "'"  '^""''uct 
tat  no  such    1  'el"  ,f    """Vf  ™'  '"  "'«  Courts,  -*.... 

^«*».wi:orr:h:-h:,;:r,f:;;:tt''«- 

company.  *^''  management  of  the  bridge 

It  was  also  objected  that  the  Grand  T.,.^1.  n    •; 
were  in  the  position  of  lessees  of  Z  1     T       ?^''''2/ 
were  the  case  they  mi^dit  bT.  '''^''      ^^  ''^'^^ 

suit,  and  the  recoiTf  u  ,  '"'^'"^  '^^''"^^  *<^  the 
But  it  is  del  X  Th  ,  tlir"'^'  ^^^^'■^""°^^- 
not  find  that  it  is  estaXhed         '"'^  ^'''''  ''''  '  ^^ 

amount,  the  Registrar  w  if  :  e^t  T T^'  T'  ^^^ 

not,  the,-e  will  be  a  reference  tTl     I    .   ^'  '^''''^'  '^ 

account  on  the  ba^of  ^slt frM";  '^  ''^'  *^^ 

modifications  by  way  of  rTf  .  •  °"''  ^'^^'^  ^^^ 
/.rr  ,  1  ^  -^  '^^  ^®^'^*^e  which  the  bnr?^- 
con:pany  have  agreed  to  make.  ^"^ 
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The  case  of  The  Canada  Southern  R.  W.  Co.  v.  The 

X'teT'  ^''''^a<i  Oo.,  The  Grand  Tnmk  R.    W.  Co.,  and  The 

S^cl  Attorney-General  of  Ontario,  depends  upon  the  decision 

cJada    ^^  ^'^^  former  case,  and  it  was  agreed  that  the  evidence 

R°w!'"ci"  ^^^""^  in  it  should  be  used  in  both. 

The  bill  of  The  Canada  Southern  R.  W.  Co.  is  based 
on  the  proposition  that  the  bridge  company  are  only 
entitled  to  a  re.isonable  remimeration  for  the  use  of 
the  bridge,  and  charges  (sec.  21)  that  they  have  never 
been  able  to  come  to  an  agreement  as  to  the  amount 
of  compensation  to  be  paid  for  such  use.    And  (sec.  -22) 
that  neither  the  bridge  company  nor  the  Grand  Trunk 
R.  W.  have  ever  lawfully,  by  any  by-law  or  regulation, 
or  otherwise  fixed  the  rate  of  tolls"  to  be  paid"  by  any 
railway  company  using  the  bridge,  nor  had  they  any 
lawful  power  to  do  so,  nor  did  the  Canada  Southern 
R.  W.  Co.  by  any  agreement  binding  upon  it,  or  exe- 
cuted under  its  corporate  seal,  agree  to  pay  such  tolls 
as  the  bridge  company  demand;   and  (sec.  23)  that 
jodsment.  the  Canada  Southern  Raihcay,  used  the  bridge  as  they 
had  the  right  to  do  under  the  statutes  in  that  behalf, 
subject  only  to  such  compensation  for  such   user  as 
could   or   can   be   legally  claimed,  to   be   determined 
without  undue  discrimination  in  favour  of  any  railway 
company,  and  should  be  reasonable  in  amount ;   and 
(sec.  28)  that  the  tolls  claimed  are  unreasonable  :  that 
(sec.  31)  the  brid</e   company  threaten  to  close  the 
bridge    to   the   railway:   that    (sec.   32)   the    District 
Court  named  in  the  Act  of  Congress  is  a  competent 
and  proper  tribunal  for  determining  the  terms  and 
conditions,  and  that  application  had  been  made  to  it 
to  fix  the  compensation ;  and  (sec.  33)  that  The  Canada 
Southern  Railway  Compaiiy  is  also  entitled  to   the 
benefit  of  the  jurisdiction  of  this  Court,  especially  to 
have  their  right  to  the  use  of  the  bridge  declared,  and 
to  be  protected  against  any  interfererxce  therewith. 
As  I  have  come  to  the  conclusion  that  the  bridge 

company  are  not  restricted    in  their  nowor   to  Ipw 

i       --    --   — J 
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tolls;  that  if  thev  Pre  thp  tniio    i, 

sonable ;  that  the^^j^r!     I  p^'f '^  '''  "°*  "°^««-     ^^^O- 
not  Iess;esof  tt  SI    r,^  7^ 

have  lawfully  fi^ed  the  f nil        /.^"^^'  '^"'"P^^^  ^ 
named  in  the  Ac   of  n'  t'    '"  ^^^^^^^  Court  '"'V.''> 

fix  the  tolls     and  1  fT''  ^^'  "°  Jurisdiction  to  sSC„ 

not  to  brp:oteTt ;  n\?r^^^^^^  rr^  -.^'^t  -■- 

paying  the  tolls  fixed  bv^    f-"'  ^"^^'  ^^^^°'^* 
that  by  the  use  oftt  if  •  f^'  '"'^P''^^^'  ^"^ 

tolls  the  railwav  o  ^'^  ^'  ""^'^  *^^  ^^^^^ule  of 

company  :nust  be  disn^issed,  with  col       ^  "'"^^ 
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BaRTLETT  V.   JULL. 

Mortciage— Power  of  sale—Imufficiency  of  notice— Infant  heir. 

A  power  of  sale  in  a  mortgage  required  notice  upon  default  to  be 
given  to  the  mortgagor,  "his  heirs,  executors,  or  administrators," 
or  left  for  him  or  them  at  his  or  their  last  or  usual  place  of  abode, 
before  exercising  the  power. 

Held,  that  a  notice  which  was  served  upon  the  widow,  who  was  also 
the  administratrix  of  the  deceased  mortgagor,  and  addressed  to 
her  as  such  widow,  was  insufficient,  because  not  served  also  upon 
the  heir-at-law  of  the  mortgagor,  although  only  an  infant  about 
three  years  of  age  ;  and  that  the  sale  under  the  power  was  there- 
fore void. 

The  noti :  ■  stated  only  that  unless  payment  was  made  proceedings 

would  be  instituted  to  obtain  possession. 
Held,  also,  that  on  this  ground  the  rotice  was  insuflScient  to  supnort 

a  sale. 

In  proceeding  to  impeach  a  conveyance  executed  in  pursuance  of  such 
a  sale  the  purchaser,  or  those  claiming  under  him,  must  shew  a  due 
exercise  of  the  power  of  sale  ;  the  onm  of  impeaching  it  is  not  upon 
the  party  alleging  the  invalidity  of  the  deed. 

Examination  of  witnesses  and  hearing  at  Brantford, 
in  the  spring  of  1879. 

The  facts  of  the  case  are  sufficiently  stated  in  the 
judgment. 

Mr.  Boyd,  Q.  C,  for  the  plaintiff. 

Mr.  Moss,  for  the  defendants,  on  the  opening  of  the 
case,  contended  that  the  onus  of  impeaching  the 
validity  of  the  sale  and  the  conveyance  in  pursuance 
thereof  was  upon  the  plaintiff. 

Mr.  Boyd,  Q.  C.  The  defendants  here  claim  under  ft 
deed  made  under  a  power  of  sale  contained  ii.  the 
mortgage,  and  as  they  derive  title  under  the  purchaser 
at  the  sale  thereunder  they  should  shew  that  the  terms 
of  the  power  have  been  strictly  complied  with. 

[Spragge,  C— I  think  that  as  the  defendants  claim 
under  the  purchaser  at  the  sale,  the  onus  is  upon  them 
to  prove  a  due  exercise  of  the  powei*.] 

The  cases  cited  appear  in  the  judgment. 
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.    or  Mftich  the  land  in  question  in  this  case  was  sold 
under  power  of  sale  contained  therein,  was  X L  , o 
secure  payment  of  £G2  5s..  and  was  from  iZTBart 
J^  as  devisee  of  his  father  Jokn  Bartlett     fjaZ 
Jull      Its  date  is  the  8th  of  January.  1855 

The  power  of  sale  is  peculiar.     It  enables  the  mort  """"''*'• 
gagee  three  months  after  notice  demanding  „ 
to  sell,  without  more ;  differing  in  thai  resne  J  fro^ 
the  extended  form  given  in  ourltatut.ry  I^lL^Z 
mortgages,  m  which  the  notice  informs  "^hemo^^^^^^^^ 
of  the  mortgagee's  intentions  in  that  behalf        ^^ 
_    m  the  mortgage  in  question  the  notice  after  default 
-  to  be  g.ven  to  the  mortgagor,  "his  heirs,  executor^ 
or  administrators."  or  "left  for  him  or  them  at  li    or 
their  last  or  most  usual  place  of  abode  in  this  Prov  1  » 
There  is  a  covenant  by  the  morttran-PP   +l.of       T\ 
such  notice  ehe.e  .ha«  I  „  J:'^:^^.:;'^^ 
taken  for  obtaining  possession  ^ 

I860,  ™t,oe  w^  g,ven  by  PhUip  Seaton.  as  assigned 

^33  0    2d    .    f  ""'^T"-  "^"^^-S  PaymerS 

thus     :.a„d       f"'  """:;  *'"  ""'S"®^'  ""0  '^""-'''■ding 
thus      and  unless  paid  to  me  within  three  calendar 

months  from  the  service  hereof,  I  will  instit„teTe„: 
proceedings  to  gain  possession  of  the  premise;  m™ 
-oned  ,n  said  mortgage...    The  notice  is  Ze"ed" 

the  township  of  Windham,  deceased,  anF^"';!' 
mr,skrl  .ni  James  Jull,  of  the  same  place  executZ 
of  the  last  w,ll  and  testament  of  John  BaHlett.  lat    i 

Ihe  notice  to  he  executors  of  John  Barthtt  was  a 
notice  to  parties  who  had  nothing  to  do  witHh! 
matter.  At  the  date  of  the  notice  ia  ,  t,X  ^ 
administratrix  of  i,„.«,  and  the  plaii'tift;  h  oX 
child,  was  then  about  three  ve..,^  of  .h-o  ^ 

The  notice  required  by  the  power  ;as,  as  I  «ad  it 
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to  be  given  to  oi-  left  at  the  abode  of  the  mortsaoror,  if 
living ;  or  in  the  event  that  happened,  hi;,  death,  t<) 
be  given  to  or  left  at  the  abode  of  Jiis  heira  ^.nd  his 
executors  or  administrators  ,^ndif  lefr,  l^^ft  "for  them." 
There  is  no  disjunctive,  arid  what  io  i-equired  would 
not  be  satisfied  without  notice  being  giren  t  or  't;ft 
for  and  at  the  plaoe  of  abode  of  both  the  hei'-  and 
the  persviral  representative.  This  is  the  natural  and 
ordinal}'  r;;:eaning  of  the  words;  and  it  is  because 
they  are  ."^  >,  aiui  because  <,f  the  difficulty  that  arises  in 
giving  such  ii(>T.it;o,  that  in  Mr.  Prideaux'a  book  on 
Convey ancin:^r  ^ol.  i.,  p.  434,  the  introduction  o;  the 
words, '  or  so'xie  or  one  of  them,"  is  recommended 

There  was  no  notice  given  to  the  infant,  an»^l  ',he 
next  question  is,  whether  the  infant  being  so  young  as 
he  was  would  excuse  the  not  giving  it.     In  Tracey  v. 
Lawrence  (a),  it  was  held  that  notice  under  power  of 
sale  was  properly  given  to  an  infant  heiress.     The  age 
of  the  infant  is  not  stated.     The  power  required  that 
notice  should  be  given  to  the  mortgagor,  his  heirs  or 
assigns.     In  Woods  v.  Hyde  (h),  notice  to  an  infant 
heir  of  an  election  to  purchase  was  held  valid,  and  that 
the  notice  constituted  a  contract.     There  was  also  a 
notice  given  to  the  guardian  of  the  infant,  but  it  was 
the  notice  to  the  infant  that  was  held  proper  and 
sufficient.     In  Robertson   v.   Lockie  (c),  there  was  a 
partnership,  which  either  party  was,  by  the  terms  of 
the  articles,  to  be  at  liberty  to  dissolve  by  giving  six 
months'  notice  to  the   other.     One  of  them  became 
insane,  and  the  other  served  him  with  notice  of  disso- 
lution.    The  question   was,    whether  the  partnership 
was  dissolved  from  the  expiration  of  the  notice,  or  i  !.p. 
date  of  the  decree.     It  was  held  that  the  notice  V7uj 
effectual.     The  Vv     Chancellor,  while  observii.  ( *'i    it 
did  not  follow,  be       se  the  defendant  was  im    - 1,  uaat 


(a)  2  Drew.  403. 
(c)  16  Sim.  285. 


(6)  10  W.  R.  339. 
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^e  did  not  know  fhnf  *i, 

deaf  ,„„.l  blind  «,o  i;ti  fwould  ,  a;';'  •'"™,?«'-«y 
I  And  no  case  in  whiol,  T,  ","'"'■  l"""!  wiectual." 

contract,  notice  is  reouirod  f r.  V       '  ^     '  *'™'  ^^  ^ 
dispensed  with  becauT^V!^^^^^^^  -"  be 

g-en  is  not  of  capacity  to^^drard^^'"  ^^  ''  ^^  ^^ 

It  uoes  not  follow,  from  the  heir  inlh  • 
so  young,  that  the  placino-  of  a  .T  '^''  '^^'"^ 

hands,  directed  to  him  as  heir  «fl^^^''  "^^^''^  ^"  '»« 
have  been  an  idle  Lm    1      7' """"^^  "'^^^^^^^^^ 

attention  of  the  chilclt^otht.X.tl  '^"'^^^T  ''' 
his  guardian  in  socao-n  *„  l„-  '.  , "°  ""''' ^  "PPreliend, 
in  that  .eJation ;  ^^rte A  ""  '■ '  ""'  '°  '">■■  "i""™ 
it  was  „  .o^ething  lit  „>  [r'.'  '^  "^''^  "  "■" 
mortgagee  had  „„ui,;;:'rtl:e,t™'  °'  ^''■'"'^  ">^ 

notice  to  C  a,  m    i,e,  ani         7""  '^'"■"««''  ™-^  " 
infant.    It  n,aj-  have^en  fntf  dt"  '"  ^"'^  "'  "»  """»"» 
taken  to  be  a  not  co  tfl  "'"""^""'y '>''^<' l"=on 

^owre..  rt  „r :;  ^-nX^i^nt ''rrf'.  -  - 

nection  with  thrnoti  e     v'       ""  *"  "■"  '^''-  ■»  oon- 
-gu.„W,  gi.„„:  r ':„,,^^:"^  »*»  ^d  demand,  if 

have  proceeded  to  sell  iv^hT  /  '  '^'""""  "ore 
not  only  n„t.eiu:"„e  :*:::  e"''"'^  """ 
obtaining  possession,  he  was  debated  LT  ""™°'  '"' 
from  do  nff  so    He  sfpt^.  •    ,  .     '^'^^^^  by  his  covenant 

in  case  of^efau^r  t    ^^^ f,:  ^.^^^  ^^^t  he  wiU  do 

proceedings  to  gain  poss'ess  ^  He"' ir'th"^^  ''''' 
that  he  will  do  one  thino-  ^  ,, J  """^'^^^  the  widow 
another  thing  essentially  dtfTeront  T'  ^T"^'  ''  ^° 
that  the  infant  may  object  to  f  ]  '"'^"^"  *«  ^^^^^ 
aiso.     The  heir  has'^^nlf ,  Le^l v  !  "''  ?  *^"«  -^-""^ 

My  conclusion  upon  the       "^   T  "^"^^^• 
cannot  be  sustained  ^'"'^^'  ^^'  *^^<^  the  sale 
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1880.  There  are  some  suspicious  circumstances  in  the  case 
in  relation  to  the  assignment  of  the  mortgage  from 
James  Jull  to  Seaton,  and  the  sale  Jiom  Seaton  to 
James  Jull;  and  wlicther  Jull  was  not  guilty  of  some 
practices  to  obtain  the  place  for  himself  at  an  under- 
value; but  I  am  not  prepared  to  say  that  the  evidence 
went  further  than  to  raise  suspicion.  I  place  my 
decision  on  the  ground  of  the  want  of  notice. 

Mr.  Prideaux,  at  the  page  I  have  mentioned,  thus 
speaks  as  to  the  provisions  that  the  power  of  sale 
should  contain :  "  It  is  important  to  provide  that  a 
purchaser  under  the  power  shall  not  be  bound  or  con- 
cerned to  inquire  whether  default  has  been  made,  or 
the  required  notice  given,  and  that  he  shall  not  be 
affected  by  any  irregularity  in  the  sale.  For  want  of 
such  a  provision  a  mortgagee  is  often  unable  to  force 
the  property  on  a  purchaser,  while  on  the  other  hand 
the  purchaser,  however  willing,  may  be  prevented  from 
acquiring  a  satisfactory  title  by  reason  of  the  difficulty 
Judgment,  ^f  obtaining  affirmative  proof  that  the  circumstances 
on  which  the  valid  exercise  of  the  power  depend,?  have 
arisen.  Where  a  proper  stipulation  to  the  etfect  above 
suggested  is  inserted,  it  is  clear  that  a  purchaser  need 
make  no  inquiry."    *     •    * 

The  bill  is  to  redeem,  and  asks  for  an  account  of  rents 
and  profits.  The  defendants,  on  the  other  hand,  claim 
that  large  improvements  have  been  made,  in  the  belief 
that  the  sale  was  valid ;  and  that  in  the  event  of  the 
plaintiff  being  allowed  to  redeem,  they  .should  bo  allow- 
ed for  them.    What  each  asks  is  reasonable  and  proper. 

The  plaintiff  is  entitled  to  his  costs,  occasioned  by  the 
defendants  resisting  redemption.  The  other  costs,  up 
to  decree,  will  be  as  in  an  ordinary  redemption  suit. 
Subsequent  costs,  and  further  directions,  will  be  re- 
served. 

The  land  was  devised  by  John  to  Daniel,  subject  to 
the  support  of  Philander,  a  person  of  weak  intellect. 
It  may  be  that  Jull,  in  letting  to  tenants,  obtained  less 


CHANCEKY  REPORTS. 
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rent  for  it  on  that  account  if  ti.  . 
ttem  the  support  of  Phlland^"  t^^^^ts  took  upon  1880. 
charged  with  what  ],e  relivlH  /"^^  """^  ^^^^  ^e  -v- 
that  account  i„  good  fa  wTlfhl."  ''^"^'^  ^^^*  "»     "'"" 

will  bo  Proporl,!hatea  t     if  oVth'  TJ^'  "''^^  ^«       

Wlf supported  P/iwl  heshoJi/     ,  T'^'  '^ 
with  such  rent  as  would  h«T'   !  I  "^"^^^^  "^^'"ged 

P^aee  .subject  to  hilsupti^t  t^,? ^^^  ^^^-^ 'he 
to  say  to  what  extent,Tat  ,1J    J'^!  ^'  ^T  ^'^^  ^^«*- 
profits  should  be  dimik   hedt;..  '^'^'  ^"'  ^^"^'^  ^^^ 
-ith  the  support  of  Z:^  f/^-^^^^eing  charged 
count  the  Master  will  have  rtl'  Tf    I  ^^'"^  *^^  *«- 
and  services  rendered  bv  ATI  *'  ^'^^  ^"^'  °^^^bour 
tenants.  ^  ^Ai^Tider  to  ^z;,M  or  to  his 
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Wood  t.  Hurl. 

Construction  of  Statutes— Orouping  dame.'*  tn  Act*  -ffeading»—R.  S. 

0.  cnp.  49,  an.  V,  i  11. 

Held,  following  Eantem  Counties  .{-c.  If.  Co.  v.  Ufarriage,  f)  IT.  L.  Ca. 
32  ;  l.inij  V.  Kerr,  T..  R.  3  App.  Ca.  .WO,  and  Vnu  Gorman  v.  (7rant, 
ante  vol.  xxvii.  p.  408,  that  both  sections  10  ami  1 1  R.  8,  O,  cap.  49, 
are  to  be  governed  by  the  heading  immediately  preceding  section 
10  ,  Po  that  where  the  interest  sonj.;ht  to  be  rcaohod  by  the  creditor 
hns  not  been  concealed  by  a  fraudulent  conveyance,  the  .Judge  haa 
no  authority  to  give  summary  relief  under  suo.  11  ;  and  a  decree 
for  [)artitioii  issued  by  a  local  Master  at  the  instance  of  a  purchaser 
at  Sheriff's  sale,  under  .in  order  made  by  a  County  Court  .Judge, 
where  the  in' erest  which  had  been  sold  was  that  of  one  of  four 
tenants  in  common  in  an  equity  of  redonintion  in  land  which  was 
sabject  to  tno  mortgages  in  diflfereri  ^  hands,  was  on  nppe.al  reversed, 
with  costs. 

Cronn  v.  Cha mherlain,  ante  volume  xxvii,  p.  551,  as  to  the  invalidity 
of  such  sale  •■  dlow'ed  ;  Donovan  v.  Bacon ,  ante  vol.  xvi.  p.  472  n. 
doubtt'd. 

Samuel  Hurl  was  one  of  four  tenants  in  com?rion  of 
certain  real  estate  incumbered  by  two  mortcaires  in 
different  hands. 

There  bein^  a  '^ounty  Court  ex'  oution  aj^ainst  him, 
the  Juflge  of  the  'otmt»  Court,  I'eterborough,  made 
an  order  under  sect.  11,  R.  S.  0.,  eh.  49,  for  sa1i\  under 
the  execution .  of  his  iu+'^rest  in  the  lands.  The  plaintiff 
purcha.sed  at  the  sale  held  under  this  order,  and,  upon 
proceedings  taken  under  recent  general  orders,  obtained 
from  the  Master  at  Peterborough  a  .1  ■  ree  for  partition 
against  the  defendants,  wh  wen  Swrnvel  Hurl's 
co-tenants  in  comn    11,  and  w'       h(      ipon  appealed. 

Mr.  Boyd,  Q.C.,  for  the  appoJ,  contended  that  sec.  ' 
was  not  intended  to  cover  the  case  of  any  equitable 
interest  inlands  except  such  as  was  previously  saleable 
at  law,  unless  such  interest  is  brought  within  sect. 
10  by  a  fraudulent  conveyance  of  it.  This  is  shewn 
by  the  heading  to  this  group  of  clauses  in  the  statute 
and  by  the  collated  sections.    He  referred  to  Donovan 
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V. 

Hurt, 


n  1 

y-  ffncon  (a),  Wood  v.   Wood  (h\    V      ■ 

Eastern  Counties  d-c.  R  W  Co  C  T'  ^^  ^^^^^^^  (^).     ^««0, 

V.  Kerr  (e).  '  ^"-  ''•  ^^"-mage  (d),  huiy  ^-v- 

«.»re  force  thaC  e  :1  „*'!  "•""TV '"'  '»  °'  »» 
P.ovisio„  „re  no  part  72  .  f'  "'"'^'"  ''>'  "■'P™' 
an,l  Donovan  ysll         ,."  ■"""'"'■     "'«'  v.  Wood 

-PMU   undo,,  aec.  35  „,.  ^J    '  'J"      t  R  s  n""  .'° 

iftho  sale  cannot  l,c  simnn,.  „.  ,  '  ••■  ^'"  """^ 
d.Uo,.»  interest  wa«  "  !  1  ™  k- ,"''' '''  ^"•' 'I'' 
boon  ,„a<Ie  available  in  eX  a  "i  tl "  f  T]  '>-» 
order  wa«  within,  sec.  1     an  j    l'  "  """''"'So'^ 

'he  ■  ■bto>'«  interest  in  ,L  -^ V'°  "'"''•'■  "  "''ts 
a.  '  ,  an,.  wToitlelf '"'■''■  .*''"  P'"*'"""  »» 
P«tU,.„..  //a«o;v  C:l7(0™''''"'  '"  '""■°«" 

thfrsTlkVa";''"^  '?""•'"'''    -e'-  of  ,     . 

^"- •s.^,  are  raiiwd  undpr  fl>^  u      i-  Jan.  20th, 

"Summary  Inquir^.s  into  F?auduW  P  ^^^"'     "^       "" 

The  effect  of  arranging  clauses t  .  ^^T^^'^'''" 

general  headings  was  Son^idered  „^f ''^^'f  "'^^'''  '^"^^^ 

<«^c-..  ii.  W.  Co.  v^ Marriage  m)    Two      f''^'"'''^'''^'^^^ 

(«)  16  Gr.  472.  ' 

W4App.  R.  118.  in  i'. ?'■•*"'• 

(«)  L.  R.  3  App.  Ca.  520  (/^  IDof  oL  i;.^'  ''• 

to)  H  Gr.  188.  -^  ^        ,r-  '•^^'  25Gr.  SOff.  26 Gr.  igo 

(')  3  Chy.  Cham.  285.  '' "^^  ^'^  *2- 

(/t)  i."2  Gr.  465.  '"^  ^  ^^  ^^-  691. 

("0  9  H.  L.  C,  32.  ^^'  ^-  ^-  ^  <^V-  229. 
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1880.    lands  bo  it  enacted  n    follows  "  :  Tho  sec.  93,  "  If  any 
lands  not  boing  Hitiutto  in  a  town  &c."     Tho  sec.  94, 
begin.s,  "  If  any  such  liuid  jshall  bo  so  ctit  through  and 
divided,"  Aic.     And  it  was  decided  that  the  word  such 
in  the  sec.  94,  referred  to  the  general  bending,  and  not 
to  sec.  9."      Channel  I,  £.,  says:  "These  various  head- 
ings aro  nut  to  be  treated  as  if  they  were  marginal 
notes  or  were  introduced  into  the  Act  merely  for  the 
purpose  of   classifying    the   enactments.      They  (-(m- 
stituto  an  important  part  of  the  Act  itself.      They 
may   be  read,   I   think,  not   only  as  explaining  the 
sections  which  imni-diatoly  follow  them,  as  a  preamble 
to  a  statute  may  be  looked  to  to  explain  its  enact- 
ments, but  as  aftbrding,  as  it  appears  to  me,  a  better 
key  to  the  construction  of  the  sections  which  follow, 
than  might  be  afforded  by  a  mere   preamble."     And 
Bramivell,  B.,  is  very    decided  in  his   opinion  that 
"This  general  heading  is  not  only  in  good  sense,  but  as 
matter  of  verbal  accuracy  to  be  considered  as  governing, 
n  gtiKi.t.  g^jjjj  ^Q  ^^  j.gg^j  before  each  section  which  ranges  under 
it,  as  though  they  had  been  numbered  1,  2,  and  so  on." 
Similar  effect  was  given  to  the  headings  in  a  Glas- 
gow Police  Act,  in  Lang  v.  Kerr  (a).     And  I  under- 
stand that  in   Grant  v.  VanNorman,  our  Court  of 
Appeal  has  decided  that  the  R.  S.  0.,  ch.  50,  sec.  200, 
giving  an  appeal   from  any  order,  &c.,  of  a  County 
Court  Judge  is  confined  by  the  heading  preceding  sec. 
189,  to  orders  made  in  regard   to  determination  of 
matters  of  mere  account  by  reference  to  referees  or 
arbitrators. 

Following  these  cases  I  must  hold  that  both  sec.  10 
and  11  of  R.  S.  O.,  ch.  49,  are  to  be  governed  by  the 
heading,  and  that  where  the  interest  sought  to  be 
reached  by  the  creditor  has  not  been  covered  up  or 
concealed  by  a  fraudulent  conveyance,  the  Judge  had 
no  authority  to  give  relief  in  the  summary  m-  >  there 
authori.sed. 


(a)  L.  R.,  3  App.  Ca.  529. 
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the  authority  of  /wir      T^^^'"^^  ' 

cases  of  tl.ut  da.s,  the  staL!'      7'\  ^"^'  '^"'^  "^hor 

haye.>ec.n,uestione  otcol"'/t-  ''''^■^"  ^-- 
V.  Ireland  f  10,  hut  not  ov  n^"  L  .  '^T'  '"  *'''"-'« 
fact  no  .sale  had  taken  pla  t  'l^V  "'^  ^^^''''  '''^^"' 
case  before  me  ha.l  turn.  Y  ^^  ^''''-     ^"'^  '^  the 

pursue,   a-s    it    seen,    nrTj    t,      *^f  '''"P*-'-  ^''^urso  to 
'irises,  that  the  cCt  ,51',  "^""    ^'^^  —'on 
overrule  />.„at,an  v  Bacon     7\  !7 "  "°^  ^•'''*''^*^^«  ^^  "'^«--'. 
^hieh  the  sale   took  place"  ,     "^  "^' ^'^^'^"^i""  "nder 

four  tenants  in  common  a,Lt'%""'  '"^"'"^  ^^'^  «f 
re-;,  this  Court  has  held  ;'«!  «      I    7?  ^'  ^^'""^^'^-^^^ 
The  appeal  must  th.rJ       v     '  ^'  ^'  '"^^^i^- 
PP       must  therefore  be  allowed,  with  costs 
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Bell  v.  Lee. 

Will,  iitvalklity  of—Tentamentaiy  capacity — Undue  influence — Insane 
delusion — Inoperative  will — Costs. 

The  testator's  habits  of  intemperaiicu  were  such  that  his  wife  and 
children  were  compelled  to  abandon  his  residence  about  twelve  or 
thirteen  years  before  he  died,  after  which  his  health  became  com- 
pletely undermined  by  his  indulgence  in  strong  drink.  About 
three  weeks  before  his  death,  and  while  confined  to  bed,  from 
weakness  and  general  debility,  acting  on  the  suggestions  of  persons 
about  him,  he  obtained  through  the  intervention  of  his  brother-in- 
law,  whose  ohildrea  took  a  valuable  interest  under  his  will,  the 
services  of  a  solicitor,  who  took  mstructiona  from  him  and  prepared 
his  will  in  accordance  therewith,  which  will  was  executed  by  him 
in  presence  of  such  solicitor  and  another  witness.  By  his  will  he 
deprived  his  own  family  of  the  greater  portion  of  his  property, 
devising  it  to  the  children  of  his  brother-in-law.  Medical  evidence 
was  adduced,  tending  to  shew  that  from  the  long  continued  habit 
of  drinking  in  Ttihich  the  testator  had  indulged,  his  mind  was  in 
such  a  ."tr.te  as  to  render  him  unfit  to  make  a  will ;  on  the  other 
hand,  a  medical  practitioner,  who  was  attending  him  at  and  subse- 
quent to  the  time  the  will  was  executed,  swore  he  was  competent 
to  do  so,  and  the  professional  gentleman  who  prepared  the  will 
was  also  of  that  opinion.  The  Oourt  [Spragge,  C.  ]  on  a  balance 
of  the  evidence,  decided  in  favour  of  the  testamentary  capacity, 
apart  from  the  insane  delusion  hereinafter  mentioned  ;  but  it  was 
clearly  established  that  the  testator,  after  such  separf  cion  between 
himself  and  his  family  had  continued  for  about  nine  years,  became 
possessed  of  the  idea  tbiit  his  youngest  child,  a  daughter,  was  not 
his ;  and  although  there  did  not  exist  any  ground  for  such  sus- 
picion, his  friends  were  unable  to  change  his  convictions  in  this 
respect,  and  in  consequence  thereof  he  refused  to  make,  and  did 
not  make  any  provision  for  such  child  by  his  will.  The  Court 
considering  this  an  insane  delusion,  held,  that  in  consequence  the 
will  became  vi  holly  inoperative — not  inoperative  in  part  only,  that 
ii=',  as  regards  the  daughter  for  whom  no  provision  had  been  made  ; 
and  dismissed  a  biU  filed  to  establish  the  will,  with  costs  to  be 
paid  by  the  parties  seeking  that  relief ;  not  out  of  the  testator's 
estate. 


The  bill  in  this  case  was  filed  by  Charles  Thonnas  Bell, 

fltatoment.  ^^^^  RachA  Lee  a,nd  Florence  Lee,  the  last  two  being 

infants  under  the  ago  of  twenty-one  years,  by  Thomas 

Hawkins  Lee,  their  father  and  next  friend,   against 
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bTZ  a,:  '*l*™  «»*'"" -B.«,  Edith  Alemndra  W~ 
Wtf,^         r    T""  '^"""^  "'■«'  "-e  last  three      '."" 
fitet/f,,,,/,  fii/«,(e,-,sett,ng  Ibrth  that  one  TlLms  Bfll 

iih:,u!;"'"M'';'  'f\"'  >««'■  "uiy  made  :7p:^ 

he  lett  certain  properties  to  his   two   s,.n.  Will: 
nou,ktou  BM  ana  C7„.r(„  n..r2Z,Z I^tZ, 

teesfo.  their  siste,-;  ami  the  several  «»(,„s  ™,  (,^,, 

p  ve:dr:"'tr?'"^-"'^^  "^  *=  -i/win;:- 

deri  ewa   t)^  t"'  '■'*'"="™  *'"■-.  P'-ided  the 

ae^se  was  to  h„  or  her  own  chil.i  or  children  or  his  „,. 

Thi  nr/':f^'='' "'  "■™-  '"-'^  °-  «>■'"- 

79  O   a,"  tlr  r.''""'f  ""'  ''y  "»  Act.  32  Vict,  ch, 
/J,  O..  all  the  estiito  real  and  personal  of  the  testator 

here^rtnh':  ''*'"'»"---«"»».  -  *„; " 

trust.  nn«  A  /  1?  .  ^"capable  of  acting  in  the  said  st«tement. 
trusts,  one  John  McBcan,  in  pursuance  of  the  Act  had 
been  appointed  ^.  his  place,  and  McBean  havitfdied 
the  defendant  Walter  Sutherland  Lee  was,  punuan  to 
s-d  Act,  substituted  in  place  of  the  said  ic^T  Ld 
that  no  divis.on  of  the  said  estate  into  three  pa.-ts  as 
directed  by  said  will  hud  been  made  ^         "' 

1  «^o  .r"  ^'"'^^'"'  ''^  *''*'^'^  ^^'-^t  on  the  30th  of  October 
my  rolatio„«  aro^usually  bu,  Lf         ^"'""^^ '»  ">'-  Necropolis  where 

;^Kr;^£;:^iii^jS^-Sirir;?  ^^°'^^'  '^"'^ "-"-  ^'^^ 

aarfov  2'^oma,,  jV.//,  i„  trust  To  rnv'^       *''^u''''"^  *"  "^^  ^^rother, 
come  arising  from  such estatP  in?  .r^,'"''*""''*^  °f  "^e  animal  in 

that  one-quarter  of  niy  said  estatchp  ,.o  .  ?         ^  '^''^'^'''  "'y  "^'^^  ". 
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^^^^"     thipSjfh^n'Ji*  f.r"^  indebtedness,  I  bequeath  the  remaining 

fnr  ifi'.  n  ^^^  *^^  *x?  '"^"'"^  °f  '"y  ^''^i''  ««*■■**«  t"  my  said  brother 

of  h  «  dJin^'^  """^*^  f'r^**  "^  '^'^  "'**"'-'-^l  life-  '•'"'1  in  the  event 
firth  ''f  f 8-leav.ng  lawful  issue-I   bequeath  and  devise  three- 

S  tobpdfv;Z''*'*%*u  '^"'^  ^"»""S  ''''^  '«™«'  «hareand  share 
alike,  to  be  divided  upon  the  youngest  attaining  the  age  of  twentv- 

fZrfV  ''^^  '",*'^'  ^^'°l°f  "^y  «^'^  brother  dying  without  lawful 
ITp\  ,r'A  ""i^}  ^''1"°'\*^  ^^^  ^^'-^  three-fourths  part  of  my  estate 
«haf.«£pT  1  ^'?'"'r^  ^u'"'  *''^  ^^"'^••'^"  °^  my  sister,  share  and 
one  years.  I  give  and  bequeath  to  Eliznhe/h  Ihnmtn-  the  Policy  of 
Assurance  upon  my  life  for  three  thousand  dollars,  and  all  moneys 

^vd  tlff""^  Ir'°'r^''  -^o'l^t't^'te.  «n'l  '-appoint  Walter  SuL 
win  1^  r  .^}u  5^^*^,"*  Toronto,  Esq.,  the  executor  of  this  my 
r^i'nn^U  ^^  *^f*  t  ^1  '/°^'^^  *^^  '"'^^""^  f"-'™  the  sai,l  estate. 
«Un^'^  .!u'^."^^°,.*^.^  beforementioned  trusts  of  this  my  will.  I 
bv  htn  n%*  t  '^'V''""  °^  ^^^  "^'^^^^^  °^  '°y  f'-^ther,  conten,plated 
fwi^Ir,;  .  'f-''^  P'f  1-  ^""^^P*  ^'*''  *h«  <="»««"*  of  two  out  of  the 
three  representatives  of  the  parties  entitled  thereunder. 

And  on  the   5th  day  of  November,  1879,  the  said 
William  Houghton  Bell  duly  made  and  published  a 
codicil  to  the  said  will,  in  the  words  and  figures  follow- 
ing, that  is  to  say  : 

.f  V^'  J^'"'^"^  Ifoughton  Bell,  of  the  City  of  Toronto,  in  the  county 

of  York,  Esquire,  do  make,  publish,  and  declare  this  to  be  a  codicil  to 

8taf  ment.  A.^.tl^Ta  *''*^'"«'>*'  "^^^^  °n  the  thirtieth  day  of  October. 

I  bequeath  to  my  daughter  Laura  Augusta  from  the  annual  in- 
conie  arising  froin  my  share  in  the  estate  of  my  late  father,  the  sum 
of  two  hundred  dollars  annually  in  quarterly  payments,  during  the 
lifetime  ot  my  brother  Charks  Thomas  Bell,  and  at  the  death  of  my 
f,?^  /I  '.I  bequeath  to  my  said  daughter  Laura  Augusta  the 
sum  of  three  thousand  .lollars.  to  be  paid  out  of  my  said  estate,  and 
1  direct  that  the  devise  to  my  said  brother,  and  the  oth^r  devises  and 
bequests  in  my  said  will,  be  subject  to  the  provisions  of  this  codicil 
ami,  except  as  above,  I  confirm  my  said  will."  ' 

The  bill  further  stated  that  William  Houghton  Bell 
departed  this  life  on  or  about  the  19th  day  of  Novem- 
ber, 1879,  without  having  in  anywise  altered  or  re- 
voked tho  said  will,  save  as  the  .same  is  altered  by  the 
said  codicil,  leaving,  him  surviving,  his  widow,  the 
defendant  Catherine  Fanny  Bell,  and  foiir  children, 
the  defendants  Laura  Augusta  Bell,  William  Clayton 
Bell,  Edith  Alexandra  Bell,  and  Clara  Victoria  Fanny 
Bell ;  and  that  the  Walter  Sutherland  Lee  named  as 
the  executor  of  the  said  will  is  the  defendant  of  that 
name,  who  is  now  trustee  of  the  estate  of  the  before 
named  Thomas  Bell,  as  hereinbefore  set  forth  :  that  the 


CHANCERY  REPORTS. 


plaintiff  CTictr/es  T^omrro  P.//U    , 

born  to  l,i„,,  and  the  plfff    »"  .""'/"^  """«  '--    1880, 

i«,  are  the  child  e„  rf  ll    '  '^'°*''  '^'  "'"'  ^'"""^ 

will,  and  are  entitled   2^    \'  "™'"'  '"  '"'  "'M 
fem-e  „f  the  said  li  X'^,  %""''  "'"  '"  ^"f"""  "f 

thede,e„da„;^L-^r;:  «  *;*Lrr  '"  ^  "^ 
in  the  said  will  of  the  said  wTr      "'°  l"""''"  "™ed 

■»1  submitted  that  und  and  b  "'  ^"'"""  *«'• 
will  of  the  said  WmL^llXXl  , :  ""'  ""■^ 
thereto,  the  plaintiff  «.,fc^t„f:Mi  ''"  """" 
was  eiit  tied  to  rf-p^Jvo  ^     •      [    '^^""^  ^^"  became  and 

dealt  with   by  hin,  If    '^,  *'"^  ^^\'^  ^^'^^««  ^^«.  to  be 
directe.1  and  that  L      Z    f  ''"'  ^^'^  ^"^  ^^^J^^"  is 

codicil.      -^  "''  P^°""^«"«  «f  tJ^e  «aid  will  and 

The  bill  further  alleaed  thaf  fKo  i  f     , 
ine  Fanny  BeU  LautaA  ^^^^^^^^^^^'^"dant.s,  Gather-  «""--^ 

ton  Bell  E,  h7^  ,"^'T  ^''^^'  ^^'^^^"^"^  Gl^y- 
Fanny  BeU^,^T'T.  '''''  -^  ^^«-  I^-^orL 
and  c^llicil  w'e  not  id  """'"^  '^'-^^  ^^^  -'^^  -"1 
last  wil,  and  t^rjl  ^re::^^^^^^^^^  ^'V'  ''' 
Bell,  and  that  lie  had  died  inf    T  ''''"  ^"""Slhton 

notified  the  defend Itt^t^^^^^^^^^^ 
tee  of  the  estate  of  the  sat   Wo  7;   ^''  "'  ^'■"^■ 

over  to  the  plaintiff  a.      '  ^  ^  ^^  ^«  P^y 
the  income  of  tlie  said  l««f         !  ^^^  ^"^  Part  of 

ted  by  the  said  li     an  "  „I"  l^^  -'^''.  -  '"-- 
«f  such  notification,  the  .,id      '<,,         '"  ™™'"i"'"'"e 
Walter  ^-'Mand  Z  ^ll^^lrZ       '''"''"" 
said  plaintiff  CT,„,,,,  Moma"  &;/  tl     •  '^  °"'''  '°  ""^ 
by  tl.e  said  will  and  coZ  £1     "T""  *''«'<"' 
that  the  defendants  F^^t^^^J'^^^  f';  »d 
^wryMs^a  Bcli  declined  tn  ».       'f,    ''  ^^"  and  Z«Mra 
unon    fhem   ...'t^^^f  ^'"'P*  <^'^«  ^'^"^fits  conferred 
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1880^  mother  and  sister  and  brother  in   insistincr  upon  the 
3,,,      intestacy  of  the  said    WilHam   Houghton  Bell  ■  that 
^       the  said  Winiam   Houghton  Bell  was  possessed  of  no 
other  estate,  save  that  derived  undor  tlie  will  of  the 
said  Thomas  Bell,  except  the  policy  of  insurance  nien- 
tioned  in   the  said  will ;  and  also  that  the  defendants 
tatherme  Fanny  Bell,  Laura  Augusta  Bell,  WUUam 
Clayton  Bell,  Edith  Alexandra  Bell,  and  Clara  Victoria 
Fanny  Bell,  had  recently  connnenced  a  proceeding  in 
the  Surrogate  Court  of  the  County  of  York,  to  conTpel 
the   defendant    Walter   Sutherland  Lee  to  apply  for 
probate  of  the  said  will  and  codicil,  in  order  to  enable 
the  other  defendants  last  named  to  raise  the  question 
ot  the  validity  of  the  said  will  and  codicil  ;  but  the 
defendant  Walter  Sutherland  Lee  was  not  desirous  of 
contesting  the  said  question,  and  he  was  not  beneficially 
interested  in  doing  so,  and   the  plaintiffs  had  not  been 
made  parties  to  the  said  proceedings. 
The  prayer  of  the  bill  was— 

"  (1.)  That  it  may  be  declared  that  the  said  will  ;md  codiHl  ^...ro 
and  are  duly  execute.1,  and  that  they  together costtn?oth  .^^^^^ 
vvih  and  testament  of  the  said  WUliam  Ho^u'uon  Z; '       a  ,1  tl  \t  H?« 

r..lr»,„d  from  further  preveitbg  th^lef",  j'"i    ?  ? '' siir'"f  ^, 
L„  iron,  ,„j.i„B„,er  to  tiro  pl^ntiffcE.Eil  „    "*     S'^'i^f 

»,!  «—»,.  Co,„,  the  ,,r...;,U,4''Z™,S  "hS'!;*  i^! 
M    that  the  rights  and  interests  of  all  parties  inf-Pi-P,f«  i  ,i,.i      fu' 

The  defendants  Catherine  Fanny  Bell  ard  Laura. 
Augusta  Bell  answered,  setting  up,  amongst  other 
defences,  that  under  the  will  of  Thomas  Bell,  William, 
Houghton  Bell  had  no  power  to  devise  the  estate 
or  any  portion  of  the  estate  he  derived  under  the 
said  will,  to  any  person  or  persons  other  than  his 
own  child  of  children,  and  that  therefore  in  any 
event,  to  the  extent  of  such  estate,  the  alleo-ed  will 
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Of    the  said   Williay,^   Houghton    Bell    in    fl,         • , 
bill  referred  to,  was  void  •   and  ihT  ■  '^''^ 

*^e  date  of  the  alleged  wi I iT.  ^""'  ^"^  ^"^  ^*^ 

and    the    remaindef  of     he  tl'T:'  "'"'"'  '^' ^'^^^ 

and  had  for  some  years  been  •  "'"^"  ^^'^  ^™' 
him.  because  of  his  hS;  Ldt  Tffr  ^"^^  '™«^ 
prior  to,  and  up  and  to  and  nf  T  f  '"^'"^  ^"^''^ 
alleged  Will,  I  J',^J^  ^XfJ^  r1 
been  and  was  addicted  tn  +;,     •   ^^^  ^'^^^  ^^^ 

toxicating  liquo      and  i        n  ^'"'"^^^^^^^  "««  of  in- 
time  und:r  trinflueilf      ^  ■  '"^^^^  ^"  ^^  «-h 

-s  unable  t    a'e^  r  Ji L  ^r"^''''*^  ^^^"•^'■^--^ 
^hen  he  was  so  in  l    ,  ^""'''  ^'  ^«"'^"-«'  and 

ver  ^  violenlTn  hi  ^^^^"'^^"^^^^  ^'  ^^c^'ne  frantic  and 

andpriotttL'^ttelrl;^"^^'^^ 

bis  uund  and  memory  had  I  '"'^  '^^^'^'"^  ^^^ 

Judicially  impaireT  n'd  atfe ctXcr''^"'"^'  "''  ^^^- 
immoderate  use  of  intovilT       ,      '°"-'^*l"^^"c«  of  the 

and  bodilv  vi.or  had  Z  1"°  ^'^'""'  ""^  ^"'  ^^^^^^^ 
and  weakened  and  ttoHn  T"  '"^  "^^  ^^l^'-d 
been  broughtl  U.^^  j  '  '",  '"^  "''^^^  ^^  ^^^^  ^-d 
perate  habit  thanrf  ?'  '^^  ^^^^  ^^  1^1«  intem- 
-id  alleged'wirL'^  :;«^^1:^  ^^  ^ate  .,  ,,, 
was  iivi„B  with  anrl  ,„„.      .,        ™     Uoy^hUm  Bell 

infl.o„eod,  that  btLrivm::  „?:/ ^'"j 

alleged  will,  and  b<:ibre  and  at  thelt.     f  f,         "^"^ 
thereto,  tl,e  said  J!','.;,  ,  L     ,"      „     "^  the  eodicU 
sufficiently  did;  m  i'nd      ?     "  -*'"  ™  ■""  °f  » 
nor  in  a  sLe  o'  ,  ■  t     „' '"^  """7  '^  "'"'''  "-"l. 
property,  and  wa«  whol  v  „„«,     T  "'T""™  "^  '"» 
or  make  a   will   aid   w»       f   "     """'''''  '"  <"'='"'« 
mind  had  becot  wearedld""™'  'f""'  °-  '"» 
was  unable  to  unde^ratd^,™  ,, T/T"''.''"  "-'  <■« 
■stluctions  for  the  di.n,»i.:-,       .  *"  «'™  ""y  '■■>- 
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Statement 


at  tlie  respective  times  the  said  will  and  codicil  were 
drawn  the  said  William  Houghton  Bell  did  not 
know  or  comprehend  the  disposition  which  was 
thereby  made  of  his  property,  and  at  the  respective 
times  he  signed  his  name  thereto  he  did  not  know  or 
understand  the  contents  tliereof  or  of  either  of  them, 
or  know  or  comprehend  that  he  was  thereby  depriving 
his  family  of  che  greater  part  of  his  property ;  and 
that  if  he  had  been  in  a  proper  state  of  mind  he 
would  have  left  his  property  to  his  family ;  and  that 
he  continued  in  the  same  state  and  condition  up  to 
the  time  of  his  death. 

The  defendants  further  alleged  that  during  the  last 
illness  of  the  said   William  Houfjhton  Bell  his  family 
were  excluded  from  him:  that  he  was  ill  for  some  time 
before  his  family  were  aware  of  the  fact,  and  his  family 
were  kept  in  ignorance  of  his  condition,  and  of  what 
he  was  doing,  and  were  kept  in  ignorance  that  a  will 
was  being  prepared,  or  that  he  had  executed  any  will 
until  the  same  had  been  signed  :  that  the  family  of  the 
said  William  Houghton  Bell  were  on  one  occasion  ex- 
cluded and  refused  admittance  to  see  him,  and  every 
effort  was  made  to  keep  the  said  William   lU.:nhton 
Bell  and  his  family  apart,  and  such  effort  was  sukoss- 
ful,  and  when  any  member  of  his  family  was  prese^it  * 
with  him  some  other  person  always  remained  in  or  near 
the  room,  and  his  family  were  never  able  or  allowed 
to  see  him  alone  except  on  one  occasion,  and  the  mind 
of  the  said  William  Houghton  Bell,  previous  to  the 
respective  times  ot  signing  the  said  will  and  cotlicil, 
was  continuously  prejudiced  against  his  family,  and 
every  effort  was  made  so  to  influence  and  prtyudice 
the  mind  of  the  said   William  Houghton  Bell  against 
his  family,  that  he  would  dispose  of  his  property  so 
as  to  deprive  them  of  the  same,  and  that  the  family 
of  the  s!ud  William  Houghton  Bell  were  not  informed 
of  his  illness  until  after  the  said  alleged  will  had  been 
signed,  and  that  his  fjxmily  were  kept  in  ignorance  of 
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Kelt 
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his  illness  in  order  that  thev  imcrU  „  .  i     • 
to  influence  the  said  1^110^%       t  ^'  '"  ^  P°«^*'«n     1880. 
^akin,.  the  said  will     And  b^'^    ''/'''  ^«^^"«^  ^^ 
prayed  that  the  said  will  t         r  T^  °^  '''''  ''^^^^ 

void  and  be  de  ive  ed  un  lA        "'^  "^^^^'  ^^  ^^^^^^^^ 
wtriivuea  up  to  be  cance  1p(J 

,    The  infant  defendants  also  nut  in  1 

in  effect  to  that  filed  bv  f  hp.f      ,  .     ^"''^'"  «'»^i'ar 

cause  havin.  been  It  nt  '  '^'^'^^-'^^'^  >  and  the 

nation  of  .vltTeZraJl         '  ""'  ""  '^^  '^'  «--"^i- 

CourtatTo.nC^S^t:2-tSofthe 

forteXS3'-'-'^'--^^--"^^r.Pr.,._^^^^^ 

dajs.t5::^i^.ti;r'^'^'^-^^^^^-- 

^£:^:t"''''  ^-  '•'  ^-^  ^^-  ^^-^^  for  the  infant 
Cf  ^^^'"'^^^  Q.  c,  for  the  defendant  Bli.atetk 
Jr.  Henry  O^Brien,  for  the  defendant    WalUr  S.  -^.u... 

verTfo:Xi:r,titti.:^^^^^^  ^-»^^^^  -^^^«ng 

liquor:  that  i/conse^e  'f  hTn"  T  'ff  f  ^'^^^  '^ 
and  cruelty  to  his  wife  sb!  a  I  ^  ''*  ^^  ^^'^  ^^""^y 
lived  apart  ,.0.  hirLtboTuwl^^^^^^^^^^^^^^  ^^^ 
before  he  died  ;  his  habits  having  dur  n^  th  f  .""  ^'''■'' 
tmued   to  grow  worse    until  7  „   "  ^^1^^^  t"«econ. 

became  conipletely  JnVr J^f  f  ^^^       ^^^"'^^^^^^i- 
eating  drinks  ""^^^'"^"ed  by  the  use  of  intoxi- 

examined  as  a  witn"sinl  ''^'^'  P^"'"^^«^^'  ^^^ 
ofhis  evidence  swore  tUui.'';"''  ""^  ^'""'^^  ^^^^^^ 
^e//,  had  told  Cwml^TTl"''  '^^^^h-'^^-^ 

that  in  consequenoeTllTtt^Vt^  '  ^''''^^' 

not  mention  *ho  ^i"  -  ^  Tf^^^^eam  but  diH 

-      ^i^-e  wn,  u«  wuness  thought  probably  hi 
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would  speak  on  the  subject  him,self,  and  being  after- 
waids  asked  by  Charles  if  he  had  spoken  to  William 
on  the  subject,  witness  said  he  had  not,  and  that  "  Dr. 
AlcCallam  has  seen  him  and  says  he  is  very  bad,  and 
if  he  has  any  worldly  matters  to  think  of  he  had  better 
have  them  put  in  order."     That  this  was  after  the  Dr. 
had  seen  him,  and   witness  "told    William  'Do  you 
want  to  make  a  will,'  and  he  said  he  did,  and  I  said 
'  Who  do  you  want  to  have  sent  to  make  it ?'"     That 
the  testator  suggested  getting  a  Mr.  McKenzie,  to  which 
the  witness  objected  as  he  was  not  a  professional  man, 
and  recommended  testator  to  "  have  a  proper  solicitor, 
one  who  understands  how  to  do  these  matters,  and  one 
who  understands  your  father's  will      *      »      j  then 
asked  him  if  no  knew  Mr.  Scott,  of  Robinson  <£■  Scott ; 
I  thought  he  was  a  good  solicitor     *     *     he  said  '  Yes, 
he  would  do,'  and   I  might  send  him  up."     That  in 
consequence  witness  saw  Mr.  Scott  and  arranged  with 
him  to  go  the  testator's,  Aviiich  he  did  in  company  with 
Argument,  ^.j,e  witness.     In  answer  to  the  question  "  What  was 
his  condition  of  mind  on  that  day  when  you  saw  him  ?" 
the  witness  said  "  He  knew  what  he  was  talking  about, 
and  offered  me  a  torn  up  will  and  said  to  take  it  down 
to  Mr.  Scott  and  tell  him  that  was  the  way  he  wanted 
it  made  ;  and  I  said  no,  I  do  not  want  to  know  any  thino-' 
about  your  affairs,  but  when  your  solicitor  comes  up 
you  can  tell  him  about  it,  and  he  sent  Miss  Bywater 
for  the  old  will  that  was  torn,  and  I  said  I  did  not  want 
to  know  anything  about  his  will,  and  I  went  away,  and 
Mr.  Scott  asked  me  to  go  and  send  up  some  one  else  to 
be  the  second  witness,  and  I  called  in  and  asked  Mr. 
Banks's  clerk  to  go  up,  that  Mr.  Scott  wanted  to  see 

him.     Q. — And  you  think  his  mind  was  clear  ?     A. 

Oh,  he  knew  what  he  was  doing,  what  he  wanted, 
quite  distinctly,  for  he  explained  to  me  about  the  monev 
that  he  wanted  to  get,  and  everything"  The  witness 
also  proved  that  at  his  instance  the  testator  had  con- 
sented to  make  the  codicil  to  hi-  will  by  which  he  left 
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dentl,,  as  ^t  forth  in  'Z  U  "j  °  '°  """  ''"  "' '"» 
evi.l>.„c<!  it  appeared  tl.at  thJ'.J  ,  T"'""  °'  "'« 
achii.l  b„ri«I  in  the  lot  '  .  ,  ""'  '•'''■  *"  '""J 
bodie.,  of  Mr.  a„     Af     V/?  "'""''*''«  i"'"'™l  the 

a  «hort  di»ta„ee.  wh ic    »,  TT,  *!  '""'y  <"•"«  <^I"M 
to  do,  and  '"  ^'"-  *"  refused  to  allow  him 

^e,uc..ce  of  this  rroposed '  eSj^"  Jf  a  ,j„arrel  ,vith  I.e.-  i„  con 
wiu— you  do  not  need  an v  will        ^'^^f  J>     Now,  you  destrov  tho*. 
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Bell 
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Lee. 


youngest  daughter,  that  he  never  considorod  that 
'I Baby"  was  his,  and  the  same  wiinesH,  Thomas  II.  Lee, 
furtherswonthat  (Icceased  Jiad  told  him  lie  considered 
the  child  was  not  hin  ;  and 


Q'  —You  gave  that  as  one  reason  for  his  not  haviiii/  left  anvthina 
to  baby?    A. -I  do  not   I    low   only  from  what   Mr.    IMl  toll  me" 
y.  -You  gave  tl-.at  as  ono  it-ason  for  not  giving  anything  7    A  —That 
was  the  reason  lie  said  ho  would  not  give  anything  to  tlio  youngest 
1.    1 K,   y— It  was  correct  what  yon    told  her  [the  mothcrl   about 
that,  that  he  did  say  that  ?    A.  -Oh  j    ,,  ho  said  that      Q.-  |)i,l  you 
trv  to  disabuse  his  nund  of  that  impression  ?     A.  -  I   u.ld  him  it  wai 
all  nonsense.     Q.  — And  you  iuiew  it  was  all   nonsense?    A.  — 1  did 
not  think  there  was  any  truth  in  it.     Q.— And  you  never  did  think 
so  for  a  moment  ?    A.-Ycs,  Init  ho  had   said  so   before.     Q.— And 
you  did  your  best  to  disabuse  his  mind  of  this   nonsensical  view  t 
A.—l  said  he  ought  not  to  think  anything  of  tliat  with  the  ci'ls   he 
ought  to  make  it  all  right  for  them  ;  I  said  very  little  to  him  ;  I  said 
I  thought  there  was  no  truth  in  that ;    I   do  not  think  lie  made  any 
remark  ;  1  think  he  said  he  was  satisfie.l  with   wliat  he  ha<l  done. 
Q.— Ihm  was  not  the  first  time  he  had  named  this  to  you  '    A     -The 
only  time  since  his  sickness.     Q.— But  ho  had  named  it  before  '     A. 
Yes;  whenever"-        's  angry  he  would   inentitm   this,  and  say,    'I 
do  not  think  tb  a  i;,  u  y  child.'    Q.— And  so  it  seemed  to  be  .■.  rooted 
idea  of  his?     ./^    ■  isJ.nkhe  always  had   that  idea      Q.  ^Audthat 
It  remained  vnb  us.tj  -t  the  time  he  was  making  his  will,  and  was 
as  he  exi.rtP>,:t  u,  j.  moving  cause  ?    A.-  1  think  that  was  his  idea! 
y.— And  he  gvvv  -j.  fo  you  as  the  cause  of  bis  cutting  her  off?    A  — 
Argument,  Not  leaving  anything  to  her.     Q.  -When  did  he  first  spo.ik  of  this 
to  your  recollection,  of  the  matter  of  the  babe  not  being   his  '    A  - 
Oh,  he  has  spoken  of  it   for  some  years.     Q.— Soon  after  she   was 
born  ?    A.— No,  I  don't  think  so  ;  I  suppose  it  must  have  been  Hve 
or  SIX  years  back  ;  sometime  after  he  had  separated  from  his  wife 
y.— At  that  time  what  was  his  state  of  mind  ?     Was  he  all  rikdit  iu 
his  mind  ?    A.  -Yes  ;  when  he  first  left  his  wife  he  did  not   take 
anything  to  drink  to  any  extent ;  I  did  not  see  him.     Q.— So  that  he 
was  all  right  in  his  mind  ?    A.  -Yes.     Q.-  When  he  spoke  of  this  ? 
^'~ri^f'u  ^•— P^"ectly  sane   in   his   mind?    A.— Yes  ;  quite  so. 
y.— Did  he  ever  mention  on  any  occasion,  the  reason  for  thinking 
this  ?    A. — No  ;  I  do  not  remember  him  ever  giving  me  any  recson  ■ 
he  simply  said  from  circumstances  he  was  pretty  certain  she  was  not 
his  child,  that  was  all  that  he  ever  said;  he  never  gave  me  any 
circumstances  other  than  that. " 

On  behalf  of  the  plaintiffs  it  was  insisted  that 
although  it  might  readily  be  admitted  that  the  evi- 
dence tended  to  shew  an  over-indulgence  by  the 
testator  in  habits  of  intoxication,  it  fell  far  short  of 
establishing  anything  like  unsoundness  of  intellect,  or 
lack  of  a  disposing  mind  and  memory  at  the  time  he 
executed  the  will  now  under  consideration;  and  if 
even  the  Court  should  now  be  of  opinion  that  at  one 
time  the  testator  did  labour  under  some  insane  de- 
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«'"■     And   the  ,.viri,.„ri      ''  "'"  =«™«»"  of  the  ' 

'-«-  dei.s,„„  Tz  ?:,. '",;*""*  '"■'  »-"> 

-Muoed'a.,  ,,;       1':":""'""'^  ""''^  -"no-be 

"P—  w„,  ,u.tua...J  b  .  M  f?.  f  ""'"■  P'oceecled 
g«v.,  ,  st,.„cti„„,,  r„r  „2  'i  ,  ;;*  "'  ""=  ''""'  '■<= 
that  ,t  ...tabli^ho,  i     h°ul,:r,  "  "'"■  "'"  ■"»' 

-"  ll.e  difficulty  in  L  «     ,!dr'"  ""'  '"'  ""-"'^  «nd 
«■•'  act  „f  the  tc,f,torTJ  ™  ""'"'"'  ""'"■■•'b-  l>y 

.iKudd   be  ,.>r     I'T  "?'''"  ""«'■""  »^^^ 

Co..  »wd ..,..:  t::i^;;:j;:-;«-re^^ 
~l::'th::rt;:=t:rMS:S 

^-2:-rt:r*d:;:tf^-«-:ir~ 

.■eceivef„,-l,e,-own  be„eiit      ,    ,  '""""''   '" 

queathed   to  be.-  free      °,„,    '       .'"'""•■'■■  "'"™'>"'  >«■ 

tWHi-  the  testator  ^^'^  ot  rrr'T* '"*^" 
JeluMon  it  affected    i„  any     .  ,      ""^  '"™'''I 

l.»  favonr,  and,  unde"  aZ  J,'"'" ,"'°  "")"'''"  « 
olearly  entitled  to  he,'  col  ""  ;""""'.-».  ^h"  was 
what  the  result  of  the  litigation  nngl't  be  '  "°  '"*' 

t-ater,  the  teirwi:'::;  *  .tf-^-^  "^  '-^e 
an  app„mtn,ent  a,  to  a  portion  „f  1  -^^  '"  •''"""'^ 
h  -"  by  hi,  father,  which  pr  ides  h  fh  "?■;,  f  ™ 
liberty  to  devise  the  prepertv  iobi  i  ,1  "'''"  >"•'  "' 
or  to  hi,  brother  or  sisteHft  i  .j'f  "'■  *"*". 
and  that  the  intenti™  t  -hi  Jl  ""'  "'""  ""'■"'l'™ : 
21-voL.  XXV   ,  OR  "■  ""^  ^""'''■"y  "'at 
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his  son,  in  the  event  of  liis  leaving  children  surviving 
him,  should  be  entitled   to  devise  the  estate  to  such 
children ;  and  the  power  to  devise  it  to  his  Itrotliei-  or 
sister,  or  their  familes,  only  arose  in  case  he  himself 
should  die  childless;    that  is,  the  Court   might  now 
read  the  will  as  if  it  provided  that  the  devise  should 
be  to  his  or  her  own  child  or  children,  or  in  default  of 
children  then  to  the  brother  or  sister,  and  if  neither 
brother   nor  sister  survived,  then   to  their  children; 
and  that  the    language  used  by  Thomas  Bell  in  the 
eleventh  clause  of  his  will  bore  out  their  contention 
in  that  respect,  as  he  there  provides  that,   "  In  case  of 
either  of  my  sons  or  my  daughter  dying  without  a 
will,  as   hereinbefore    appointed,  and    leaving  lawful 
issue,  then,  and  in  such  case,  the  share  of  such  one 
so  dying  shall  go  to  and  belong  to  the  child  or  chil- 
dren of  such  one  so   having  died  without  leaving  a 
will,  share  and  share  alike,  if  more  than  one.     And  if 
either  of  my  said  children  die    without  lawful  issue 
Argumfnt.  ^^^  without  having  made  a  will,  as  hereinbefore  ap- 
pointed, then  the  share  of  such  child  or  children  so 
dying  without  issue  or  without  leaving  a  will,  shall  go 
to  the  survivor  or  survivors  of  my  own  children,  share 
and  share  alike,  if  more  than  one  surviving ;  and  if 
only  one,  then  to  that  one;"  &c. 

It  was  also  contended  that  in  any  event  the  will 
and  codicil  of  the  testator  were  inoperative,  as  they 
were  not  a  compliance  with  the  power  given  by 
Thomas  Bell  to  his  son,  as  he  was  bound  by  his 
father's  will  to  select  one  of  the  several  objects  therein 
mentioned,  that  is,  he  was  bound  to  devise  either  to 
his  own  child  or  children  or  to  his  brother  or  his 
sister,  or  their  children;  and  was  not  at  liberty  to 
devise  the  estate  to  all  these  persons,  or  to  one  or 
more  of  each  of  the  classes  named  ;  that  by  the 
use  of  the  words  "their  child  or  children,"  Thomas 
Bell  evidently  meant  that  his  son  should  not  be  at 
liberty  to  devise  to  the  child  or  children  of  either  his 
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«"e  Chi,.™  Of  wv'  a:r  M^.:^ir,  •'^'■'° '° 

.  Counsel  also  contended  that  tL       j  ' 

cient  to  e.,tabli,|,  the  lot  that  t^    r'*"""  ^-^^  ™ffi- 
«  »uflieie„tly  ,o„nd  a,  d    I L  '"'""'  ^''•'  ""'  »' 

n<»v  sought  to  be  establish  doou  1  .  T".  "''  """"='' 
«^  l>i»  last  will  and  te  ta men^  ? ''•"°°''«' "P°" 
"ompietely  unsound  „mT '''",''  ""'•'  "^  ""'  "' 
shewed  that  these  instZ.t  had,"'  '"'"*"">' 

b.v  nomas  ffJ,Z  ZcZ  "T''"''  °"'-  «"■ 
«;e  defendant  Mi^a^'^Z  IT"  ""■'■  »"<' 
obtained  by  fraud  and  un,l„J«  """"  '"  &"' 

fevou.-able'^aspectTf  t  :  ::  "f  "'"""  '"^^  ">-' 
testator  was  in  such  asttt.  ?"  ""■"""  ">»'  'he 

•hat  he  would         a.   t'd  rh'^^"'"""""''^' 
resist  undue  influence  and  t  ^'""  ""»"»  '<' 

incapable  of  duly  Clhta/,?""'  ""''  """''«  ^^ 
of  hisfa„,i|y  andtheirchL,      ''PP,'-''^"'«"S  ««  ties 

under  ™ch  Leu^st    c^  t h    pSifl"  ™"'"™''°"  > 
satisfactorily  that  he  had  men,,  ""'■'"  '''"Wi'h 

'viU.  and  that  no  undue  Inl"^"''"""^  '»  '™ke  =he 
him  to  make  it.  "'"  ™  "^ed  to  induce 

Jhe  case,  principally  relied  on  appear  in  the  j„d,. 
At  the  conclusion  of  the  argument, 

thi!l7but';i:'"™trt'": "  *-a"-tio„s  ,„ 

that  of  tire  testte  tXa"  ^^ir  ™'^  "^^''^ '»  .  . 
in  regard  to  that,  -ha^e'S      ^^-'''or;  and      '""^ 
men,  and  the  evidence   of  a  n      i?  *  "'^'^'^'''^ 

quaintances  and  friends  of  fh«  ""  r"  ""^  P^^'^ons-ac- 
gentlen.an-upon  tha"point         "    "'"'"'^  ^^^^^^^ 
In  regard  to  the  evidence  of  Dr  /^      .       . 

"iy,  i  wouJd  observe,  that  they 
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flescribod  the  general  characteristics  of  the  disease 
under  which  this  man  laboured  ;  that  its  effect^  from 
the  abnoimal  secretions  which  were  made,  and 
which  I  need  not  more  particularly  describe,  was  to 
poison  the  blood  and  have  a  tendency  to  gradually 
impaii  ihe  mental  capacity,  until,  at  the  time  that  the 
will  was  exenited,  the  man  had  by  fio  means  the 
strength,  either  bodily  or  mentally,  that  he  had  o'igi- 
nally  before  he  took  to  these  unfortunate  habits  and 
thijj  disease  got  a  hold  upon  him.  Nevertheless,  we 
must  look  upon  the  evidence,  and  what  actually  took 
place  at  the  time  of  tlie  execution  of  the  will ;  but 
before  that  there  is  evidence,  not  only  of  the  deterior- 
ation from  time  to  time  mentally  and  physically  of 
this  man,  but  there  is  evidence  also  of  persons  who 
knew  him,  and  who  spoke  tv  him,  and  who  speak, 
among  other  things,  of  his  being  so  far  gone — as  they 
supposed — as  not  to  know  them,  even  when  he  met 
them  on  the  streets.  I  think  that  that  may  admit  of 
explanation.  They  were  persons  w'''>  had  known  him 
in  his  better  days  but  had  gradufv.  opped  out  of  his 
acquaintance,  and  a  man  of  his  tapa^jity — formerly 
occupying  a  respectable  position,  and  of  an  old  and 
respectable  family  in  the  city — might  be  very  sensitive, 
and  might  wait  to  be  accosted  before  he  would  ac- 
knowledge the  presence  of  those  who  had  saluted  him. 
One  witness  speaks  jarticularly  of  that — that  when 
he  went  into  the  house  he  looked  at  him  with  a  sort  of 
dull  stare,  and  took  no  notice  of  him  ;  his  inference 
was  that  he  did  not  know  him,  but  as  soon  as  he 
accosted  him  in  the  old  familiar  way,  "  Well,  Billy,  my 
boy  how  are  you  ?"  he  expressed  great  pleasure  in  see- 
ing him.  That  is  just  the  conduct  we  would  expect 
from  a  person  of  that  kind  who  knew  that  he  had  fal- 
len very  much  in  the  social  scale,  and  probably  was  too 
sensitive  to  address  persons  Avhen  he  knew  his  address 
might  no*  be  acknowledged.  I  think  it  is  not  veiy 
great  evidence  of  mental  deterioi'ation,  but  some  cer- 
tauilv ;  and  that  is  one  class  of  evidence. 
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J  lien   there  is  the  evidpnn..  r>f  fi.     i       i  , 
ana  the  son,  who  were  advised  to  visit  him      Th.  f/ 
•    mer  think,  that  at  first  he  did  not  Wher    T,-; 
was  at  the  time,  or  about  the  time,  of  the  execution  of 
the  codicil-whether  befor,>  or  after  T  7    "^',7 
but  at  that  time  there  had       en  n  ,"      ''""^~ 

ihrough  the  illness  :nd:^JSLfr:^r^^^ 
tween  .he  time  of  the  execution  of  tl.::       f  So;^ 
of  October,  and  when  this  passed  on  the  5th  of  iv! 
ber.  but  even  then  it  is  material  to  knou  that  ^7"; 
between  them.   He  was  bronrrl..  f  ^'''''''^ 

.poke  to  Lauru  ^:^^Z':::rzX;^' 

material  part  ,va»whe„  .,l,eeaJlo,I  the  n"  dav        V°. 
not  appear  to  know  I,..,-,  ami  ,,,„ke  „r^f    *  '  "* 

aunt  ,vho  had  called  the  pre' to      ,  av    1     ""°  " 
tanee  i.  to  bo  attached  io>,JZ:!ZJ:r:C^I 

Tw  •  '^^"I'-'inUy.  and  his  mind  was  to  a  .rreat 

extent  impaired  as  well  j)«  h\^  .  ,         ^rtat 

oo..f„.,e  the  vidt  of  r   wTth   irX?''  7'  '"'  ""«''' 

found  .i,n  in  a  do.i„:  Indiltir  ;t^„rdt      '"•"' 

ad:Ui'":er  L'  aZLr  ftr-^r ""-  '-"--'^ 
which  e.isted  b:t,"i:\\r.*::'t«:irr 

very  pointedly,  but  ..till  .spoke  in  allu.si  ^  nT/  ™' 
That  IS  about  the  evidence  there  is  as  t„  1,  .  , 

condition;  but  against  that  the"   Hhe  e  ide"n:e 
what  actually  occurred  at  the  execution    fhe^ilf 
In  the  case  to  which  reference  has  been  ,„„de  and  t„ 
wh.ch  I  have  refer,ed-of  Waterhomey  fcM  tit  ! 
was  a  good  deal  of  medical  evidence  also  and  *"   of 

:"r  re  ^i^stLtar  *'f - 

the  t.«er  could  have  pol^;  Z:^,^^^ 
to  understand  what  he  was  doing.  ^      ^ 
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ISfiO.        I  said  then,  p.  186— and  I  am  of  the  same  opinion  still 
— "  But  I  an»  not  convinced  by  the  medical  testimony  or 
otherwise,  that  he  might  not  have  been  in  such  a  state 
on  the  morning  or  at  noon  or  early  in  the  afternoon  of 
the  8th,  whichever  may  have  been  the  time  of  day  at 
which  the  will  was  executed.     If  the  medical  witnesses 
had  said  the  thing  was  impossible,  I  must  still  have 
exercised  my  judgment  between  facts  sworn  to  and 
matters  of  scientific  opinion ;  and  facts  may  be  estab- 
lished by  such  clear  and  convincing  testimony  in  the 
face  of  opinion  evidence  by  scientific  men,  that  they 
must  be  accepted  as  established,  although,  in  the  opin- 
ion of  those  well  qualified  to  form  a  scientific  opinion, 
they  are  held  to  be  improbable  or  even  impossible." 
Well,  I  should  act  in  the  same  way  upon  evidence  of 
that  kind  of  medical  men ;  I  think  it  very  likely  that 
Dr.  Constantinkles.eind  Dr.  Thorhurn,  and  Dr.  Oliphant 
thought  that,  by  the  time,— judging  the  time  that  had 
elapsed  from  the  time  they  attended  him  to  the  time 
Judgment,  ^f  ^ixH  death,— it  was  almost  certain  that  the  deterior- 
ation would  be  so  great  that  there  would  be  no  mental 
capacity  left ;  but  we  find  by  the  evidence  given  that 
men  differ  very  much  in  that  respect.    But  when  we 
come  to  the  evidence  of  what  actually  occurred,  I  think 
that  the  weight  of  evidence  is  in  favour  of  his  having 
mental  capacity  at  that  time.     I  will  allude  here  to 
the   evidence   of  Dr.    Givins,  which  I   think  is  very 
material  on  that  point,  at  the  time  of  the  execution  of 
the  codicil,  which  was  about  a  week  after  the  execution 
of  the  will  itself.     It  was  suggested  to  the  testator 
that  it  would  be  necessary  that  he  should  get  an  en- 
gagement or  promise  from  Charles  Bell,  to  fulfil  a  pro- 
vision of  the   will— even  though  the  law  would  not 
impose  that  as  a  duty— and  he  appears  to  have  appre- 
ciated and  understood  that  and  agreed  to  it.     That,  I 
think,  is  a  strong  proof  of  his  having  mental  capacity 
at  that  time  ;  and  the  doctor  also  gave  proof  of  this, 
that  he  talked  with  him  and  understood  him  and  spoke 
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"00.1  it-«,„  ,;    ™      f'    '""  '-  «K>,.„u«,„y  „„,,er- 

how„vo,  no  ,i:„bt  „V  L  ZZ° ""'  "'"  ^  ''  "^^ 

doi„,-Uu.t  „„  knew  Zo  :  „  Ld  d"-'  "'"'  '"  ™ 
"ndtliough  1,0  mi..l,t  inlv      .  """I"'"''""; 

know  woll  wl,o  >°,cX  111,      p1  •T"«'^'  »'■"  h" 

Thejud^anontof  Lord  Chief  J„.fi,.  ,r  j  ^■ 
case  of  Banks  v.  6W/b/W  /r:^:.^^^^^^^^^^^^  ^  ^^e 
pon.t.  His  Lordship  says  •  "  Tlu  "^"'-^  ^'^^^^^'^  «»  that 
Lordships  propos.  tcdo  h  e  inl  i  ^"^  "^'^^  ^^^^"• 
Mr.  Baker  kuL,  wi.eu  1  x  !  T'', '''  "^'  ''^''^^'^ 
was  giving  all  his  p  "     1   ^^^^''^'^./^''^  -^^1.  that  he 

all  hi.  other  relatil  Can,   L^trh  Tt'''"^' 
he  was  at  that  time  can-ihl.    V       ^,       '  ^"'  whether 
relations  were,  of  utjeX  '  in    r''"""^'  "^^  *^^«-  "^^-^ 
upon  hisre,nu:d  and  b       tv  "t/  r/fr^^^^^-^-'- 
ing  an  int:iligont  puZE' «  V  ,     •  ^''""'^^^  ^^''"^- 
any  share  of  his  proSy     t/,  T  l"''"-^  '^'"^  ^'^^ 
required,  the  proprio^'  If  H      r'  "''  '^^  '^^^^^^Y 

will  isa  ."atte^-of  ol;o.tner'Tf  V""'^  '^  '^' 
justice  of  the  exclusion  wo  j  n"  J  T  !"'  ^''  '""^  ^"- 
the  disposition  ;  thoughTe  1us   .  •     '  ''"''^'^  «^ 

disposition  might  cast^do.!:^  ^n^^z'':: ''  ^'^ 

tion  as  to  his  capacity  "     ThafT    f      ^      *''^  'l"^^' 
must  always  be  tried  ^ '"  '"'*  "^^  ^^^^h  it 

To  come  then   tot.        ->inf  nf       ^       • 
have  no  doubt  from  the  .  fdlt  tur/"""^""^-    I 
great  influence  over  the  mind  o"  M     n    ""T'"^ 
m  vanous  ways— much  more  mfl  ,       ™'  *«™ 

a»*.  &«  hid.  I  hatr: :;""«?""  "^ '"°"'" 

^ oaoubt.    He  suggested  that 

(V  L.  R.  6  Q.  B.  at  551. 


168 

1880. 


C'HAX(;i:ilV    UKPORTS. 


1 


he  shonlfl  destroy  as  unnecassaiy  a  will  that  lie  had 
made,  and  which  ho  did  destroy,  I  jud<,'o,  in  accordance 
with  the  suggestion  ;  and  that  he  had  it  destroyed  be- 
cause the  property  would  be  well  disposed  of  without 
a  will,  which  was  the  effect  of  his  having  interceded. 
Then  there  was  this  consciousness  of  possessing  this 
influence  in  what  passed  between  In'mself  and  Mrs. 
Bell  in  regard  to  the  giving  up  of  the  child's  grave, 
which  was  accompanied  by  a  threat  that  she  n^od  not 
look  to  him  for  the  furtherance  of  hei  interests  after 
her  refusal.  Then  Charles  Bell  treated  him  as  a  man 
that  possessed  an  influence.  We  n.ust  consider,  in 
dealing  with  this  matter,  the  position  of  the  parties, 
and  the  relations  of  the  deceased  with  his  wife  and 
family,  his  brother  Charles,  and  the  woman  Bywater ; 
and  the  question  is,  how  did  Lee  exercise  this  inifluence  ? 
He  did  possess  it,  and  did  exercise  it  to  a  certain 
extent  in  favour  of  Lcmra.  I  cannot  help  referring 
Jnd  me«t  ^^^^  ^^  ^^^  evidence  of  Lee,  and  also  to  the  evidence  of 
0  Kme«t.  Qj^^^q^,^  j^^ii  ^^  ^^  ^.j^^j^  affected  indiflference  as  to  the 

contents  of  the  will.  We  hear  these  men  say  in  Court 
that  they  did  not  even  givo  the  matter  a  thought ;  that 
is,  that  they  did  nut  give  a  thought  to  that  which  was 
necessarily  for  their  own  interests.  Now,  is  it  credible 
that  such  was  the  case  ?  They  might  have  been  able, 
if  right  thinking  men,  to  resist  the  influence  that  such 
a  thought,  and  such  a  powerful  advantage  would  give 
them.  But  granting  all  this  to  be  the  case,  was  there 
what  the  law  calls  undue  influence,  which  is  a  different 
influence  from  what  the  word  embraces  in  popular 
phraseology?  There  was,  no  doubt,  existing  in  Lee  an 
influence  arising  from  former  business  relations  be- 
tween them.  No  doubt,  under  the  circumstances  that 
existed  between  them,  their  business  relations,  seeing 
him  frequently,  and  not  being  on  such  good  terms  with 
his  brother  Charles  as  with  Lee,  he  would  be  easier 
persuaded  by  the  latter  than  any  one  else ;  but  that 
would  only  be  persuasion,  what  in  popular  phraseology 
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would  l,e  inrtuenc.)    h„t  „,..       ,       . 

of  another.     I  willi,.  ^rTV^"""  ''^''  '^'^ 

«aKl  n.  r,,/.,A„,,,  ^  I,,     IjY  '"""""t  to  what  I 

mere  influ,.nce  exorcised  hv  „     -7"      '  '^'"^  ^''  '•^'  that 

'^^  -ind  of  a  iosir.    if  ?T^":^^'"''r--"over 

invah-dateaM-ilUhat  •   n    s    "  ''  ''"''^  -^'--t  to 

^-  nun.i,  subjectin'      s        ."r'"",'  *^  '^  -"trol  over 

another,  so  that  the  do  In  '       '''  '^''  '^-"^  of 

"'  -ah-ty  the  expre.sInTfT   "' n  ;""'  "^  '""^  ^''"  ^'^  "ot 

That,  as  far  as  I^ra     ^n^t  J:'  ""^  ^'^""^'^^"•' ' 

what  is  required  to  constitnr     ,      *?^^'-«tatement  of 

We  come  now  to  awl  ''"'  ^"^"^"«^- 

has  ri,ht,y  laidV^t        :  rlr^r^ ^""^'^  ^"""-' 
ence  with  me  th^n  any  other  "    .    "    '      '  ""^'^  ^'"""- 

to;:;;;  youngest  ehiS -5;^,;;^^^ 

a  clafhou  t  question  to  deaf  wi^Ld  V'  ,    ''"'"^' 

this  feelin.r  must  amount  to  an  in  / .  '''"^'^  "^^t 

question  i,s,  did  it  in  th  s  ea"        '"'       '""■°"-     '^^^ 

delusion.     There  is  some  lanl   '"^"•"'  '"  '^'^  ^"^^^e 

wouhl  make  it  go  not  quite'  .0  7r  -^  f I'      "'  ""^''^  '"•"^'•"'• 

affection  of  the  mind  which  a  Lv^  ""''   "^^^•^'^ 

and  that  is  such  a  feeling    'h'"^  ''""'^'  ^''  ''^'^  «^^" 

dice,  as  would  in   some%a  :\  i;;;^;"'''^' ^''■^'^•"■ 

delusion.     It  may  fall  altogether X"      f  •"   ^'"""^ 

lusion.  and  it  may  b.  lookinr,  «!    n  .u  '"''"'"^   ^e- 

«o  palpably  absuni  as'to  b7  ^      ^"  *^'  circumstances 

the  theory^of  insal^drs  oT  J^t  t  fj:  T''  "P^ 

law  upon  the  point.    There  is' thet  '  *"  ^^  *he 

and  the  case  of  Smee   TZ    ^^^Tr:-'' "^^^^  ^^^^' 

cases  upon  that  point   but  ,^       .u     ^'   ^^^  ^^^^ing 

duet  of  the  partiL  hav  "    TtUt  1  ""  ^'^  ^-- 

idea  originated,  so  far  as  we  hav  ^^      ^^^"^ 

i;^4.     The  infidelity  of  the  ;i?e  L^stT  '"'^""'  ^" 

if  there  was  such,  in  1864  •  tZV^T      ''"'^  recurred. 

autumn  of  1865.     Then  what  ht     """'  ^'''^  '"  the 
_______J^c»^^had  passed  between  the 

-  K.  5  p.  &  D.  84. 
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1880.  hu.shanil  and  wife  in  the  moantimu  in  very  nmteiial.  A 
"■jj^;^  separation  occurred  lietween  tlieni  in  18G7.  In  that 
year,  whether  actually  before  or  after  the  Hcjmration  it 
does  not  very  clearly  appear,  he  l)ej,'an  to  live  with  this 
other  woman,  the  woman  HijnHiter\  whether  the  .sepa- 
ration occurred  first,  or  the  living  of  the  husband  with 
this  woman  occurred  first,  does  not  appear,  but  what 
is  material  is  the  letters  that  passed  between  the 
husband  and  wife.  One — from  the  wife — is  certainly 
a  very  extraordinary  letter,  which  Mr.  Bcthuiir  has 
commented  upon  veiy  cogently  and  with  propriety  too, 
for  it  is  an  extraordinary  letter,  and  there  is  a  great 
deal  in  it  which  looks  like  .self-iioeusation ;  it  looks 
like  the  outcome  of  a  self-accusing  conscience  ;  but  we 
nmst  read  the  letters  together.*     The  liusband  does 


Judgtiu'iit. 


•The  two  letters  here  referred  to,  were  hh  follows  : 

ORILI.IA,  Sept.  Sth,  1872. 
My  Willie,— I  am  very  ill,  and  I  cannot  rest  until  I  see  you  ; 
for  niglits  1  have  been  unable  to  sleep,  until  the  heavy  weight  on  my 
brain  w  unbearable,  I  niuat  .see  you,  if  only  for  once  again,  to  tell 
you  all  tliat  I  have  kept  locked  up  in  my  lireast  for  years.  1  have 
been  too  proud  to  ask  you  before,  but  now  sicknesn  has  humbled  mo, 
and  the  proud  feeli:  g.s  that  I  have  nursed  all  this  time  have  burst 
their  ImjikIs  ;  and  last,  I  cannot  come  to  you  ;  but  oli,  Willie,  do  not 
refuse  me  for  our  daughters'  sake,  whom  you  will  yet  be  i)roud  of  ; 
come  and  listen  to  me  now  ;  I  can  hardly  write,  I  am  so  agitateil  ;  I 
shall  never  be  worth  anything  again  unless  I  relieve  my  mind  of 
what  is  preying  upon  it,  poor  miseiable  woman  tliat  I  am.  My 
husband,  you  will  not  refuse  me,  will  you  ?  but  come  on  Saturday, 
and  if  you  must,  you  can  return  on  Monday.  Please,  my  Willie,  do 
not  refuse  me,  for  I  know  it  will  be  better  for  both  of  us  that  you 
should  hear  me  now. 

Your  unhappy  wife,  Fanny. 

[The  letter  in  answer  to  this  was  not  among  the  exhibits.] 

Orillia,  Sept.  11th,  1872. 
Willie, — I  received  yours,  and  in  answer  beg  you  to  forget  my 
foolish  letter  :  yours  is  only  just  what  I  deserved  ;  for  after  bearing 
up  against  every  difficulty  for  live  years,  what  right  h.ad  I  to  have 
any  tender  thoughts  or  memories  left ;  my  only  excuse  is  that  I  was 
very  unwell  at  the  time,  and  things  seemed  more  than  usually  gloomy, 
but  your  mocking  has  braced  me  up  again,  and  I  dare  say  will  enable 
me  to  keep  a  strong  heart  for  a  year  or  two  more.  If  sorrowing  for 
our  children's  lost  opportunities  and  neglected  education  soup  times 
unnerves  me,  and  regret  that  Siuch  things  sliould  go  on  til,  tlieir 
prospects  for  life  are  destroyed,  you  must  let  all  this  be  my  excuse 
for  the  weakness  I  have  unfortunately  shewn  ;  further,  I  was  not 
aware  I  had  done  anything  to  offend  you  when  here,  as  I  really  had 
no  such  intention.     *     * 

Yours,  etc.,  Kktz. 
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nut  road  it  in  that  sonso,  if  wo  read   the  folh.wi,,. 
letter,  m  reply  to  his.  in  which  she  takes  hack  wha'J 
•ho  had  previously  said.     Then   there   is  a  ^^reat  deal 
of  correspondence    between  the    hushan.l    an.l    wife 
m  which   he  professes  very  great  repentance.     Tlioro 
18  on  the  part  of  tlie  wife,  it  strikes  me,  an  .)ver- 
strained    beanuK   towards    hi.n.    nn.I    a    refusal     to 
en  ertam  his   proposition   for  a  re-union,  urdess  she 
puts  hiin  on   probation,  an.l   1  cnnnot   say   that  she 
may  not  have  had  reason  for  all  this;  but  her  bear- 
ing in  that  towards  him  was   such  as  a  won.an  would 
have    who    wrs   pos.ses.ed    of   an    imperious    temper 
but  who.  at  all  events,  felt  conscious  that  she  her- 
self was  strong  in  her  own  innocence.     A  woman  who 
had  been  unfaithful,  and  had  given  birth  to  a  child- 
the  child  of  another  man  than   her   husband-would 
live  under  th.  constant  fear  that  such  would  probably 
be  found  out,  and  would  scarcely  venture  to  adopt  to- 
wards  her  husband    the    manner,  and  language,  and 
conduct  which  this  woman  did  manifest  towards  her 
husband  during  the  series  of  years  from  1807  to  1874 
During  all  that  time  that  was  the  conduct  and  the" 
strong  conviction-so  far  as  the  letters  show  which 

r'       ^''-' ""  "'e'^-on  the  part  of  the  husband. 

borne  penitent  letters  are  put  in  on  his  part;  and  not- 
withstanding that  the  woman  felt  herself  deeply 
wronged,  and  deeply  injured  as  a  woman  would  be  by 
the  infidelity  of  her  husband,  still  there  appears  to  have 
survived  all  that  strong  aflection  on  her  part  towards 
him  and  what  I  think  material  is  the  bearing  to- 
wards him  that  she  felt  herself  able  to  maintain  all 
tn  rough  these  years. 

Well,  this  continues  till  1874 ;  in  1874  or  1875  she 
comes  to  Toronto.  The  first  we  hear  of  this  talk'  of 
mhdoiity  IS  some  ten  years  after  it  occurred— if  it  did 
occur.  Well,  there  is  not  now  at  this  moment  a  scin- 
tilla of  evidence  that  there  was  the  slightest  ground- 
work for  such  a  charge.     We  must  look  at  the  condi- 
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tion  of  til''  iiiiin    at   that    tinif,  jTrowinrf  worse  and 
worse,  in  a  stato  of  separation   from    his  wife,  a.s  she 
held  aloof  from  him  and    refused   his  advances  ;    his 
liviri!,'  with  anotlier  woman  at  the  time  ;  all  the  oflorti 
at  reconciliation  failed.    There  is  no  doiiht  that  at  that 
time,  in  187'),  there  was  a   feeling  of  extreme  resent- 
ment on  the  part   of  the  husband  towards  his  wife, 
and  there  is   a   manifestation  of  it  in  the  torn  will 
(that,  however,  is  at  a  later  date),  and  his  state  of  mind 
at  tliat  time;  and  there  is  that  which  wo  know  exists 
in    many    persons,   a   disposition    to   feel    resentment 
against  those  whom    they  themselves   have   injured; 
there  appears  not  the  slightest  ground   for  this  idea, 
hut  all  at  once  it  comes,  without  any  occasion,  into  his 
mind.     There  is  evidence  that  at  times  his  resentment 
towai'ds  his  wife   was  extreme,  and  he  was  ready  to 
catch  at  anything  again.st  her.     There  is  a  lino  that 
occurs  to  me  :  "  Earth  hath  no  hate  like  love  to  hatred 
turned."     That  is  applied,  in  the  case  T  am  quoting,  to 
a  woman :    it  may  (ixist   also  in  the   mind  of  man. 
Well,  at  first  in  1874,  it  appears  to  have  got  into  this 
man's  mind ;  but  Lee,  who  knew  him    perhaps  more 
intimately  than  any  other  man,  thought   little  of  it, 
and  told  him  it  was  all  non.sense,  and  that  he  ought  to 
disabuse  his  mind  of  the  idea  ;    but  looking  at  the 
relations  of  the  parties,  and  his  impaired  intellect — his 
relations  with  the  rest  of  the  world  as  well  as  with  his 
wife — nothing  is  more   probable    than   that  a   thinfr 
without  any  foundation  at  all  would  be  brooded  over 
by  him  until  he  came  at  last  to  believe  in  its  truth. 
Whether  he  believed  in  its   truth    in    1874   may  be 
doubted,  but  that  he  brooded  over  it  and  thoucrht  of 
it  until  it  became  a  settled  conviction  in  his  own  mind 
as  a  fact,  is  I  think  a  fair  inference  from  all  the  evidence 
and  facts,  and   it  is  unaccountable  excepting  on  the 
theory  I  have  suggested.     Then  it  amounts,  I  think, 
to  what  is  called  by  Sir  James  Hannen  an  "  insane 
delusion."     It  is  certainly  a  very  difficult  question, 
speaking  generally. 


CHAXt'KRV   nKPoins. 


what  .lifficM.lt  .lUfHtion      I.  •       V    '"'^'•^^'^'•''y  fi  "oino- 
""knovvn  witl/l  ?  -""•tH.mt..ly  n..t  a  ,1,1,,. 

^-1.0.  t.  J ;;;::,:. :i;;::\;:;;";^'yt,u.e.e  with 

views  of  tl...  charnct,.r,s  of   1,  -i.     .H  I  ""^'"'^  ^^''^ 

That  is  not  unknown      b'^^^^ 

which  one  feds  thaf  if  .        '\^T  "  '"'"*•  ''^'y'""' 

repulsion  whic^-rr./  ,'";'"'"■'  "'^'    ^''^^    ^'- 
of  his  duKhon  n  u       ,  "     '     '""''''*  °""  ^'''^^ro 

in  hin.solf     I  'ir      ?'"  ."•'"  "'^'"*^'  ^>^'^-^ 

ju.i.n.entofi.is:i:,rwrt;i^'t"t'r"'^^'^^^^^^^ 

i"to  luactice  ho  as  to    o  t'l.  '  ''"^"''^  ^'"^  ^''^^ 

of  advanta.es  w  id     1      "  "/":^'  ""  ^'^'P"^*^  ^'-n 

"o^^    vYUiLIl    most   lllt>n   iluuiivi    ..I  II    ..   . 

to  confer  upon  their  children  "    ,!!'"'  '"  ''""^'^    """•"* 

winch  such  repulsion  and  aversion  arhL?  ^V'""^'!^ 
Jt'nce  of  unsoun.hiess  of  nnnd  "(a)  ''\\l^!''"''^''''  ^'V'- 
J-criU..  in  much  better  Z^l,^  ,  ,  'f  ^''^^  ^'•"/y 
conviction,  so  far  as  I  can  Hn     f  '^"  "'''  *^^*^ 

^«-andts;;^rr\?;:i;;:;^^^'-^-to 

older,  and  yV.^i^A  also  was  oldo,  .  '"'"  ''''''' 

l^chaved  to  him  as  he  TaM  in         "     "'  ""''''  ^"''  ^^^^^ 

yet  with  Xa..a  i  t  rtt;^^lT'".''^f"'  ''^'^^ 
was  overlooked;  and    vhen  i t         '  ""    '"''^'  ^^'^'"'  ''' 
this   child   it   miX    ,  '\T  '"«-"^*^^'^  ^''^t  i" 
called -aal.^  2;^        ~t^^^^ 
is  the  reason  he  -dves  and  iv!       .,  ^ounty-this 
I  can  forn.  any  j^d.  Lnt    ^ ,'  ,"•  f  ^ ^"'  '-^^  ^^  - 
will;  restin..  npon  t  L  /'         ^'''"^^'^^'•'*^"g^  ^^er  in  the 
l_j;^;-_^«"  tins,  to  me.  perfectly  unaccountable 
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1880.     idea  that  had  taken   possession  of  his  mind,  resting 
upon   a   suspicion— resting    upon    nothing   whatever 
exc'ei)ting  upon  som?.  idea  that  in  some  way  had  got  hold 
of  his  mind,  and  which  in  the  peculiar  position  he  was 
he  had  brooded  over,ari<5ing  no  doubt  from  a  feeling  of 
re.sentment  towards  the  mother— not  attaching  the  same 
suspicion  to  earlier  children,  but  choosing  to  place  it 
upon  this  child,  and  without  a  scintilla  of  ground  that 
can  be  even  sugge.sted  for  his  entertaining  such  sus- 
picion, excepting  the  unaccountable   aversion  that  he 
had  taken   to  her,  and  the  unaccountable  idea  that 
had  taken  possession  of  his  mind.     It  was  suggested, 
I  think  by  Mr.  Moi^s,  that  it  might  be  that  he   gave 
an  untrue    reason  —  that  he   really  did  not  believe 
this,  but  that  he  chose  to  give  that  reason.     I  cannot 
agree   with    that.     That  gives  no  reasonable   account 
of  it.     Of  course,  a  person  may  give  untrue  i-easons 
for  a  t)  ing,  and  for  the  motives  in  their  own  mind  for 
doing  it,  but  nothing  of  that  kind  applies  to  this  case. 
Judgment.  Therefore,  though  this  is  a  point  I  admit  a  very  difficult 
one,  my  conclusion  from  the  whole  of  the  evidence  is, 
that  in  respect  of  this  child  the  will  cannot  stand,  and 
that  he  died  intestate  so  far  as  that  portion  which 
would  otherwise  belong  to  her  is  concerned. 

Mr.  McCarthy,  Q.  C,  submitted  that  the  delusion  as 
to  one  child,  and  intestacy  as  to  the  portion  of  such 
child  extended  in  its  consequences  to  the  whole  will ; 
that  it  was  impossible  to  say  that  the  deceased,  if  not 
influenced  by  this  insane  delusion,  might  not  have 
given  the  whole  of  the  property  to  this  same  child. 

After  some  other  remarks,  it  was  agreed  that  further 
authorities  should  be  submitted  on  the  point  to  his 
Lordship,  and  on  a  subsequent  day. 

Sept.  m.  Spragqe,  G— I  disposed  of  the  case  at  the  hearing, 
except  as  to  one  point,  upon  which  authorities  were  to 
be  cited  to  me.     I  held  that  the  testator  omitted  to 


OHANCERY   REPORTS. 

point  I  reserved  w,,?"  hi  !j'T  '•'f""^'y:  »n,l  .l,o 

te.S:iS::i:',t,::i:?„';"^»''»'^--Hti.,e„„. 

wl>e„  the  point  comelt'hr  '"'■?"  °"'^' '"  P""^;  but 
so  folding ,, pp.      ToTi ,    '-•""'■ff  "d,  the  difficulty  of 

po.«ible  to  .s,Twhat  dt  ^r™^'"-  '"'■ " ''  ''"-P'y  i- 
for  ti,i»  insaC  Itrtr  f  *'°'™"l<i.  b"t 
derived  by  him  „„de   b^  f  1    ."""'''  "''  *''°  '"■»P<=rty 

tohi.,da4h.Coti[r:ie::  id^^^ 
-:-dt:rr;:^tr~- 

would  have  dealt  with  her  as  lift  ,?.""'  """  '"' 
the  delusion  which  inte 'en.  J i  ''*"'''''  *>"'  f""- 

to  her;  though  I  a„ 'o?,?'"^'"''  ™""«1  good  will 
would  be  warranted  ""'f  T™''  f  -'V  "-at  the  Court 

there  i.  at  an;t te   ':  rorS  t  :t -f  """'•    '^•"  — 
left  it  to  his  other  two  w.    T,.  '"ference,  for  he 

by  will.  o.eZt,':  t:tzTT't'  '"^'^'^ 

«arf«,  hi,  brother  one  fo3k    f1  *'  *""'  »f 

his  daughter  ia„™,  he  tftbvaVt^'  ""'^ '» 
^d  after  the  death  of  c  a^L  Jfd.cl  $2«o  a  year. 
He  left  nothing  to  his  son  whnl^  •  "™  °'  *'-'"'0- 
j^.^^  =      ""™' '"'"' had  grievously  offended 

positrn  ttHhe  ^illtinr  t"'  ^""-"^'^  ^^  «■« 

one  of  the,„,Lord  rHJrrv''L'.JZtu^  '?, 
Of  the  testator  was  imnonpLn^      ^^^Cow  (a),  the  wiJl 

was  obtained  through  TdlLr  ^"""'  ''''  '' 
second  wife.  There  war^;.-  ,  ?'"  '""'''''"^  ^y^^' 
trial,  which  or^r  wnT  ;f^*"^"''^^''f°''^new 

Lords  felt  thaft Lr  or::f ''  ''^  '°^'^-  '^^- 

___________J^^y^cl  not  pronounce  judgment 

(«)  1  Dow  &  CI.  85. 
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upon  the  case  as  it  stood,  and  that  it  was  necessary  to 
send  it  back  to  the  Court  below ;  and  upon  this  Lord 
Redesdale  said  :  "  Suppose  the  last  will  of  Lord  Irlvi- 
lestoivn  to  have  been  executed  under  the  improper  in- 
fluence of  Lady  Trlrideatoion,  that  might  be  a  good 
reason  for  its  being  inoperative  as  far  as  she  was  con- 
cerned, but  it  did  not  follow  that  it  was  inoperative 
as  to  the  whole  of  it;  and  then  the  question  would 
arise,  how  far  the  prior  instrument  would  be  afiected 
by  this  influence  ?" 

Lord  Eldon  said:  "  There  is  a  material  point  here 
which  was  not  raised  bel^w,  namely,  whether  the  tes- 
tamentary papers  might  not  be  invalid  as  to  some  of 
the  items,  and  not  as  to  the  whole.  We  had  a  case 
not  long  ago,  in  which  a  will  was  found  invalid  as  to 
the  person  who  suggested  it,  but  valid  as  to  the  other 
parties.  Part  of  a  will  or  testamentary  paper  may  be 
good  as  to  one  part,  and  bad  as  to  another ;  and  that 
renders  it  important  that  the  jury  should  find  specially 
in  Avhat  manner  and  words  the  devises  were  made 
which  they  thought  valid." 

The  other  case.  Lord  Guillamore  v.  0' Grady  (a),  was 
before  Lord  St.  Leonards  when  Lord  Chancellor  of 
Ireland.  The  will  of  Lord  Guillamore  was  impeached, 
first  on  the  ground  of  want  of  testamentary  capacity; 
and  secondly,  that  certain  devises  contained  in  it  were 
inserted  by  means  of  undue  influence  exercised  upon 
the  testator.  The  learned  Chancellor  did  not  approve 
of  the  terms  of  the  issue  to  try  the  validity  of  the  will 
submitted  to  him,  t  id  said:  "I  think  the  better  way 
would  be  to  take  the  parts  of  the  will  which  are  not 
disputed  on  the  ground  of  undue  influence,  and  ask  the 
jury  whether  the  testator  made  those  devises.  That 
will  raise  the  question  of  sanity.  Then  take  the  other 
parts,  Avhich  are  disimted,  and  ask,  whether  he  made 
those  devises." 


m 
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wouJd  have  to  be  done  /"rtof  11,7', ^  '"'  *''"* 
would  be  to  insert  in  the  wUl  whl*.  n  "  *"  '"^'"^' 
the  testator  would  have  lii.  *^r'* '"PP"'*' 
daughter  Ofa„,  blT  \   ""J    "  "'  '"  f"™"'-  »f  h« 

But^how  .in  I  telfwtt  H   f""'?  '"  "■'^^''^  ">  >>-• 
do  what  Tasked   Jonld  W     T""  """^  ^«™'    T» 
'-^o  for  the  teltlr    'l  ^  "^'j  •!  "I  T"  ^'^  '"""' 
he  would  have  left  he.  „      ^^  .u    ,      '  f^*<^b\e  that 

on>yas„rn,::e     el;Lr;freftie"'  '"''  T"""^ 
have  left  her  less  ■  and  T  ,1!  f''""^  "'»■■<'.  or  he  might 

the  Court  has  ne'veTll  ^  """^  '"^''^  '"^  'h^ 

in  a  will  which  the  On„.f  ^'"'^  Provisions 

-dhutforso^e^-a-rrtl'^  — 

capacity  to  understand  and  appreciate  whn^       .^ 
P-^oper  objects  of  the  testator'sTu:  ;    oTas^'a 
^^V^^^rr^.^^^  had  the  prop^;  Cail  IhS 
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nature  gave  upon  his  justice.  The  insane  delusion  of 
the  testator  in  this  case  interfoied  with  his  cn])acity  to 
see  this,  and  thus  one  element  of  testamentary  capacity 
was  wanting. 

I  think,  however,  that  this  insane  delusion  of  the 
testator  had  notiiing  to  do  with  the  provision  made  in 
his  will  for  Kl'izaheth  By^vuter ;  and  if  I  could  see  my 
way  to  excepting  that  provision  from  the  rest  of  the 
will,  I  w  uld  do  so,  to  the  extent,  that  is,  that  it  was 
his  to  dispose  of,  apart  from  what  he  derived  under 
his  father's  will;  l)ut  not  to  the  diminution  of  the  fund 
derived  from  that  will.  I  confess,  however,  I  do  not 
see  how  this  can  be  done.  It  may  be  that  the  adult 
children  of  the  testator  may,  so  far  as  their  interests 
are  concerned,  consent  to  this.  It  would  be  an  act  of 
kindly  consideration  on  their  part. 

With  regard  to  costs.  It  is  not  the  case  of  a  will 
projjounded  by  executors,  who  for  aught  that  appears 
might  be  justifiable,  or  at  least  excusable,  in  propound- 
ing it ;  but  the  plaintiffs  are,  one  of  them  a  beneficiary 
under  the  will  and  the  other  two  are  infants,  benefici- 
aries under  the  same  will,  suing  by  their  father  and 
next  friend,  the  latter  being  cognizant  of  the  fact  that 
the  testator  had  given  as  his  reason  for  excluding  his 
daughter  Clara  from  any  provision  under  his  will,  her 
Huppo'ied  i' legitimacy,  and  I  think  having  i-eason  to 
believe  that  the  reason  so  given  had  no  foundation  in 
fact.  The  plaintifis  may  jn-operly  be  regarded  as  con- 
testants for  their  own  benefit,  and  should  pay  the  costs 
of  the  executor,  and  of  the  wife  and  children  of  the 
testator.  Elizabeth  Byivater  stands  upon  a  difterent 
footing.  She  makes  common  cause  with  the  plaintifis 
in  supporting  the  Avill;  and  even  if  I  thought  that  there 
was  nothing  in  the  position  she  occupies  before  the 
Court  to  disentitle  her  to  costs,  I  do  not  see  how  I  can 
give  them  to  her  out  of  the  estate.  It  would  be  making 
successful  parties  pay  the  costs  of  an  unsuccessful  party, 
and  that  not  out  of  the  estate  of  a  testator,  oy  whose 
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ahnoner  undo"         t  l,'o    tT/f  ^^  "^'  ^^'-''  ^-'  -s 
estate.     The  dokndaut  it   \  ""  '^^"'^^  "*"  "'^^ 

her  own  costs  ''"'''''  '""^^  ^«  ^^^  to  bear 
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Summers  v.  Cook. 

■By  agreement  in  wrifi'iuY    ,i  t   i   ,-  . 

a"<l  red  pine  timber,  suitable  Ztl;  "'^'"'^'^■'•"taWo  Hhite 

^  on  certain  premises  owt  d  bTrtrr*'"'"^"^''  '^'"^'.  - 
^OOO,  payable  .^400  on  date  of  agreemenl  u  1  ^  T"  '"  ^"'"  "^ 
year  with  a  provision  tbat  the  thZ    ^  "      ,  "'''""  '"  °"^ 

off  the  lands,  on  or  before  the  5th  „  1  f  "  '"' '  '"'^""'^'"J 
further  provided  that  B.  and  V  eir  "■'  "''•  ''  ^'^^ 
or  assigns,  should  have  the  ri^ht  to  Z  ''^  '  '■"I"'^««'tative8. 
times  during  the  period  for  whieh  th  "'""  ""  ^'''^''''-'^  «*  -" 
'n  force,  for  the  purpose  of  c.^t  ^  ''S^eem^nt  was  to  continue 

tl^atif  B.  and  c!  «h'„ld    ^  "^ti::  JT"^"'"'  ^'-'^^  =  -^ 
I-.l  l-cfore  the  expiration  of  the  tit  *  '^  *'""'"•  "«'  '^'^ 

of    the  purchase  money    i„m    di  tt'  J       7  """"^^^  ^^'^^  ""^  ^'^"''e 
timber.  ^    """ledi.Uely  after  removing    the  said 

the  sale  of  ^t^^^^: ^Z^^V  "^  7^'  ^"  '^^— *  for 
entitled  to  a  lien  for  nnpai  t,,,;.  '"'"'"^  ^"'''  '^'  ^'""lor  was 
stance  that  the  t^nZ^^r;^^;;^'^'^^^^^tt,o.ircZ 
l-.rpo,se  of  being  cut  down  nd  d '  "i,  •  "''  ""•'  '''  t^e 
possible,  did  not  deprive  the  ve,    or  of   I  I'""  """  **«  «°°°  as 

//.W,  also,  that  the  last  proviso  ft  °  '■'^"^*  *"  ^^^  J'^-"- 

payment  of  the  purchase  ZTy     reX T"*'  "  \"  -"'^'-^'^ 
tmiber  before  the  arrival  of  the  tim.  f  "'""^^  °^  all  the 

not  operate  to  destroy  the  venclo^Trigtt  rt^e'ltm  ^'^  *''''  ''' 
B.  and  C.  did  not  pav  tlu.  «onn        i     . 
from  the  date  of  \l  "i^;::^-^:^  -Pi-ion  of  a  year 
had  no  actual  notice  that  the  §200  rcS  ai,  .  °        ''e  ondants,  who 
ment  was  registered  against  thel.d  ^''"''  ''"*  *h«^a«ree. 

//e/</,   that  the  vendor  was  entitle..]   +1 

cutting  and  removing  hvfh-  ,"     /    '"'  "^nnction  to  prevent 
Marskall..  Or.en,  t^\^;  Tt:^^'' '""^ '''' ^'^^  ^^^ 
distinguished.  "     "'       ^-  •^^'  eommented  upon  and 
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1880.        The  bill  in  this  cause  was  fiknl  by  Sarah  SummerSr 
against  Jo/in  LarJcin  Cook,  Zackanah  Casselvian,  and 
Thomas  Summers,  (the  husband  of  the  plaintiff,)  alleg- 
ing that  at  the  date  of  the  agreement  therein  mentioned 
the  plaintiff  was  the  owner  of  the  landi^j  described  :  that 
by  agreement,  dated  the  15th  of  October,  1873,  made 
between  the  plaintifi'  (then  named  Sarah  McDonald), 
of  the  first  part,  and  Zachariah  Casselman  and  James 
S.  Plews,  timber  merchants  and  mill  owners,  trading 
under  the  style  of  Casselman  and  Flews,  of  the  second 
part,  the  plaintiff  agreed  to  sell,  and  Casselman  and 
Plews  agreed  to  purchase  all  the  merchantable  white 
and  red  pine  timber  suitable  for  their  purposes,  stand- 
ing, lying,  and  being  on  the  said  premises,  for  the 
price  or  sum  of  S600,  payable  as  follows :  *  1-00  on  the 
date  of  the  agreement,  and  the  balance  in  one  year 
from  its  date,  the  timber  to  be  removed  on  or  before 
the  15th  of  October,  1881 :  that  the  agreement  was 
duly  registered ;  that  after  the  making  of  the  agree- 
fltetement.  ment  Cassclman  and  Plews  had  removed  a  consider- 
able portion  of  the  said  timber,  but  they  had  not  paid 
the  said  sum  of  $200 :  that  Casselman  and  Plews  had 
become  insolvent,  and  their  estate  was  in  liquidation 
under  the  provisions  of  the  Insolvent  Act :  that  before 
their  insolvency  they  had  assigned  the  said  agreement 
to  the  defendant  Cook ;  that  at  the  date  of  the  assign- 
ment  Cook  had  full  notice   and  knowledge   that  the 
$200  was  then  over  due  and  unpaid ;  that  after  the 
insolvency,  which  took  place  in  November,  1878,  Cook 
and   Casselman  commenced  +o  cut  and  remove  the 
remainder  of  the  red  and  white  pine  timber,  and  they 
threatened  and  intended  to  cut  and  remove  the  whole: 
that  Cook  pretended  that  he  had  the  right  to  cut  and 
remove  under  his  assignment,  and  that  Casselman  was 
acting  as  his  agent ;  that  tlie  plaintiff  was  entitled  to  a 
lien  and   charge   on   the   timber  and  logs   standing, 
lying,  and  being  on  the  premises,  for  the  $200,  and 
interest  since  the  date  of  the  agreement,  and  to  an 
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injunction    restraining    Cook    «„,l    p       , 

cutting  and   re.novin^  t^ li       "    ^'^   '''"''    ^'""^    ^'''• 

thereof,  and  from  ren^ovin     .1  "''"''  ^'"  ""-^  Part  ^-v^ 

lien  should  beTu  Iv  1^'    Y  ''""^^  ^"^'  ""^'^  «-  ""'"^•^ 
*^..        1    ,  ^  Pai'J  and  sat  .sfipf)  •  or.-i  ,       •  cook. 

for  a  declaration  that   the  nlaint  ft       '  """^''"S 

aforesaid,  to  an  injunetir  n     ^  "^^^  '"<^'"«^'   as 

and  used  at  their  Jl  (h '  '"•  ^"' "'  ^""^^  «"^ 
engaged  in  sawing timbr anil  ""''  """  ''''''''' 
that  this  purpose  ^aswellTn    ^}  V''' ""'  ^"^'^^^ble : 

ti-o  the  agrLner; ::" 'Sr^ha?'^  '^"""'  ^^  *^^ 
timber  was  given  bv  thp     i      .1     P«'^«'''«''ion  of  the 

i--diate]y,  and  without    becr^Tt^    *'''    ''"^ 
plaintiff,  took  possession  of  thfr    k     .    '  ^^'^  °^  *^^« 
of  manufacturing  it  into  1      I     ?^''  *°''  ^^^^^  P^^pose  «'«'*-"* 
no  right  to  retake^  ft    r.^^^^^^^^^^^ 

™oney:  that  possession  of  the  rV'"'T''  ^'"''^^^^ 
thus  parted  with  all  xtht  t  \  ''  ^^^^^"^  ^'^^ 
had  by  way  of  lien  Hfl  '/  ^^^^"'f  ""^ht  have 
was  absolutely  put  an  Td  ,  "^ 'f^ '^'^^' ^^■^■^*«<^' 
under  the  agreement  and  the        '    """'^  ^"'^^•^^'"^  ^^at 

t^  -  ^  not%ntitled  1:^  r^^^r^hTdt  ^'^^^ 
the  ground  ihat  the  plaintiff-  J^  a  "^^^^"""^  «» 

notes  of  Casselraan  I^dX't^^^^^^^ 
purchase  money,  was  set  nl  t  f  1        ^^^^""^  "^  ^^^^ 
to  the  present  l^pZ  ^'      '  '^'^  ^^  "°*  "^-^^"al 

The  cause  came  on  for  tl.,.  ^„      •     ,. 
and  hearing  at  BaiTie  h!f    """"■»*■<'"  "f  witnesses 
/<-.«,  who  ar,he  ™n     'si'f  :;  V.ce-Chancellor  Proud- 
the  bill  With  costs,  hi"  tha   „'  T"""  '''™''»«' 
the  agreement,  and  havtf  e^am    .".  '=°'.'*""=«°"  »' 

«".be.wasp„chase.,„4hXt'X:::;r:d 


182 


CHANCERY   REPORTS. 


1880. 


Argument. 


used  as  soon  as  possible,  the  rip;ht  to  a  lien  did  not 
exist :  that  it  was  in  the  contemplation  of  the  parties 
at  the  time  the  agi'eement  was  made,  that  the  timber 
miaht  all  be  cut  and  lemoved  before  the  !?200  was 
payable :  that  under  the  circumstances  it  was  not 
unreasonable  to  ho'd  that  the  plaintiff  intended,  when 
entering  into  the  agreement,  to  look  only  to  the 
personal  liability  of  Cdf^f^ehnnn  and  Flews,  and  not  to 
any  lien  upon  the  timbtn-  lor  payment  of  the  S200. 

The  plaintiff  thereupon  set  the  cause  down  to  be 
reheard  before  the  full  Coui-t. 

Mr.  McCarthy,  Q.  C,  and  Mr.  AiUt,  for  the  plaintiff, 

Mr.  AIoss  and  Mi\  IV".  Barwlck,  for  the  defendants. 

In  addition  to  the  cases  referred  to  in  the  judgment, 
the  following  authorities  wore  referred  to  and  com- 
mented upon  by  Counsel. 

Blmjham  v.  MidhoUand  (a),  Smith  v.  Hudson  {b), 
Holmes  v.  Hoskins  (c),  McNeil  v.  Keleher  (d),  Ellis  v. 
Gviibh  (e),  McLean  v.  Barton  (/),  Broivn  v.  Sage  {g). 

The  foxiowing  is  a  copy  (omitting  formal  parts)  of 
the  agreement  in  question  : 

"  The  party  of  the  first  part  has  agreed  to  sell,  and  the  parties  of 
the  secoud  part  have  agreed  to  purchase  all  the  merchantable  white 
and  red  pine  timber,  Huitahk  for  their  i>urposeif,  standing,  lying,  and 
being  on,  &c.,  for  the  price  or  sum  of  $G00,  payable  as  follows,  viz.: 
$400  on  the  date  thereof,  the  receipt  whereof  is  hereby  acknowledged, 
and  the  balance  or  remaining  $200,  to  be  paid  in  one  year  from  the 
date  thereof. 

"Provided,  however,  that  the  said  timber  and  logs  shall  be  cut 
and  removed  otF  said  lot,  on  or  before  the  15th  day  of  October,  1881. 

"The  said  party  of  the  first  part  covenants  with  the  said  parties 
of  the  second  part,  that  she  has  a  right  to  sell  and  dispose  of  said 
timber  free  of  lawful  charges,  lien,  or  incumbrances  thereon,  of  or  by 
any  person  or  persons  whatsoever,  and  that  the  paHies  of  the  second 
part,  their  duly  authorized  ayent  or  agents,  representatives  or  assigns, 
shall  have  the  right  to  enter  in  or  upon  the  said  lot  or  parcel  of  land  at 
all  times  during  the  period  Jor  which  this  agreement  is  to  continue  in 


(a)  25  U.  C.  C.  P.  210. 
(c)  9  Ex.  753. 
(e)  .3  O.  S.  611. 
[g)  11  Gr.  239. 


(h)  8  L.  J,  N.  S.  253. 
(d)  15  U.  C.  C.  P.  470. 
(/)  24  Gr.  130. 
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covenant  with  the  sai.l   „artv  Tf^      v  '?'*""  "^  *''*'  '"'"'"■'  l"""*  ^— --^ 

purchase  n.onoy  ,.  above  renti     ec„U    /T';   ^"'   '"^^  ""-'  """''    ^~ 
agreonient  .subject  to  tl„.  ,,".'""'■''•  *  "''  *»  f''"'!.  tl>e  terms  of  this      ,.  \ 

the  said  l-arty'o    t  .e't  tCr""^  ^l;'  ''"'"""""^  "'^-f'  »ff-t"'« 

contract  for  the  .sale  „f  an  iutc-o;  i  r  L     p!    "  " 

is  not  lort  wl,e„  th^  !,        r        "  "'"''"■ ""''  ^""•l"". 

M  W.     an„e,.  the  U^Jtu^^^^;^^  <"■'/■ 
chase  money  we.e  not  .'.,  ,„         "'"";'"'  "  t''^  pur- 

with  much  force  th»f  h  ■."  ""«'"  ''='  '"■S"''<i 

the  cutting  :^  e^vau'; ;;"""""  "°*--^^«" 

tin>e  of  tire  cutti  «    Jrel^J    ""^v'™'  «'  "« 

p|»^of^.neV  th::::::c:  :rr  tin 


•'udgment 


{«)  11  U.  0.  11    530. 
(c)  4  Gr.  102 
(e)   4  Gr.  620. 
iy)  16  Gr.  678. 


(6)  6  Gr.  361. 
('^)    '  ''^r.  339. 
(0  11  Or.  565. 
(A)  24  Gr.  451. 
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Jadgmeut, 


I 


the  purchase  money  had  elap.serl,  and  8200  of  it  was 
unpaid.  Unlesa,  therefore,  this  cast  be  brouj^ht  within 
sonie  of  the  exceptions,  the  plaintiff'  is  entitled  to  the 
relief  which  she  asks. 

Smith  V.  Sicrman  (a),  was  cited  for  the  defence,  but 
it  is  clearly  distinguishable  from  the  present  case. 
There  the  plaintiff,  the  veiK^air,  wus  to  cut  down  the 
trees,  and  the  contract  provided  that  the  defendant 
should  enter  and  carry  away  the  trees  when  severed. 
It  was  not  a  sale  of  the  trees  growing  on  the  land,  but 
of  the  timber  when  cut  down  and  severed,  at  so  much 
per  foot,  and  therefore  not  a  contract  for  the  sale  of 
lands,  or  of  any  interest  therein. 

In  Ex  parte  Parkea  (b),  the  vendor  consented  to 
receive  his  purchase  money  two  years  after  a  resale  of 
the  premises  the  subject  matter  of  the  contract,  and  it 
was  held  that,  impliedly,  the  vendee  took  the  property 
discharged  of  the  lien.  In  lioulton  v.  Gillesine  (c), 
while  the  general  rule  was  admitted,  it  was  there  held 
that  as  the  land  was  held  by  a  trustee  for  sale  in  a 
peculiar  way,  the  primd  facie  intention  of  the  lien 
in  favour  of  the  vendor  was  rebutted.  In  TansJey  v. 
Turner  {d),  the  timber,  the  subject  matter  of  the 
contract,  was,  at  the  time  of  the  agreement,  felled 
and  lying  in  the  hedges,  the  land  where  the  trees  were 
lying  was  not  the  plaintiff"s  land.  Some  of  the  trees 
were  taken  at  once,  and  all  the  others  were  marked : 
and,  as  the  Chief  Justice  says,  "  that  shevrs  that  no 
property  was  meant  to  be  retained  by  the  seller.  The 
case,  therefore,  stands  clear  of  the  authorities  cited.'' 

In  Marshall  v.  Green  (e),  much  relied  on  by  the 
defendant,  the  contract  was:  "The  trees  to  be  got 
away  as  soon  as  possible."  And  on  this  the  judgment 
seems  to  have  turned,  for  the  Chief  Justice  says : 
"  Apart  from  any  decisions  on  the  subject,  and  as  a 


(a)  9  B.  &  C.  561. 

(c)  8  Gr.  223. 

(e)  L.  R.  1  C.  P.  Div.  35. 


(6)  1  Glyu.  &  Jam.  229. 
(d)  2  Bing.  N.  C.  151. 
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<"nANrEnY  hepoijt«. 
matterof  common  sense  if  urn.,i  J  ,    . 

«f -ynuci,  «„„„„..  And  the ':^i':  '1:7 

is:     Here  the  trees  were  to  Iwwnf  "^'»«^e,   J., 

but  even  a»™,„,„,,,„;,i:v: :,:;:,- P-^^^^ 

«  left  to  ,le|,e„,l  „,,„„  th„  ,       j,,  „,  jj  nj»'  on 

to  .-eniovo  the  property  pnrehase.1.      But   bothf 

indefinitely  oxtcmWl    if  (1„  ^  "^  ''''"°^' 

got  awaya^  soont  pofib^".  t:;!'  'T  '"""  '°  '»  '"'""' 
»po.,.ihle  pe,.i„d  of  iightye™  *•'""" '"~™' 

I  thmlc  that  the  plaintiff  had  a  lien  „„  the  nronert, 
for  the  unpaKi  purchase  n.oney,  and  that  the    Cem  ,^ 
being  registered,  any  person  dealin-  wit],  tl,  ° 
»«hseque„tly  took  snhject  to  the  "titTon, ,  t?"'"'"'.''^ 

preelude  a  recovery  i„  reiecro  1    r™'"™"" 

^VMt  V.  The  Bad  of  tZI  1    it   "'"^J:    ^'' 

under  the  ciren,„stanL   o7  tat  ^'e    e  Z  *°' 

complete  parting  with  the  po Jc,"  „n  !?  theT    '""'  * 

fallen  timber,  and  a  vestint- of  ,n  ^"""^  ™<' 

in  the  pureh^er.    CXrl  1:7"'^'^""'™ 

stances  do  not  exist   iH  ,  ^"""P^"'"'-'  ""cnm- 

. "not  exist,  ,t  seems  clear  that  the  Court 


18S 


(«)  14  V.  0.  C.  P.  290. 
2*— VOL.  XXVin  GR. 


(S)  8  V.  0.  C.  P.  104. 


im 
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ftiiiiiiieri 

T. 

Ou»k. 


rir,\N(  Kiiv  uiM'oitrs. 

can  n'>t  only  n«stnun  tho  cuttinj^,  Imt  also  prtsveut  the 
rofiioval  of  fimlxT  wioii^^riilly  cut.  Fn  an  lUKinyniotis 
ciisc  ill  I  Vcs.  Jim.  !):{,  Lord  Tlnirlow  siud  :  "  I  Imvt!  no 
<loiilit  alioht  tlio  intt'rFt'ri'iu'i!  if  thi.s  Court  to  {inivtrnt 
wasto  ;  tin;  only  diHiciilty  I  liavo  is,  a8  to  what  shall  be 
dono  with  the  tinilicr  cut.  Trover  nii;,dit  he  hrout^ht 
for  It ;  liiit,  us  tho  Il(';,fistrar  says,  many  orders  of  thin 
kind  have  lu'cn  made,  take?  tlu^  ordor,"  In  Mltrlu'll  v. 
Mdhdjcji  tJic  injunction  wcMit  to  restrain  tho  removal ; 
and  I  think  the  jilaintirt"  in  entitled,  with  costs,  to  a 
declaration  that  she  has  a  lion,  and  to  restrain  the 
cuttin;,'  iind  remo\al  until  ]iayment. 

Tho  defendants  den}'  that  the  jilaiiitifr  has  any  lien, 
and  seek  to  shield  thoinsolvos  on  this  ground.  The 
delendants  CuMdmav,  and  Vook  should  therefore  pay 
the  costs  of  tho  suit,  includiiijf  tho  costs  of  this  re- 
hearing. 


Juilguici  t. 


Sfhaoge,  C,  concurred. 

PiioiiDFooT,  V.  C. — It  was  not  attempted  to  be 
disputed,  in  fact  it  was  conceded  on  the  ai'gumont,  that, 
if  the  stiinding  timber  were  to  be  considered  as  chattels 
01'  por.sonal  estate,  the  vendor  had  no  implied  or  o([uit- 
able  lien  for  tho  purchase  money,  1  ii  must  look  to  the 
personal  respoi. -ibility  only  of  the  veiuloi^  (>«). 

When  trees  are  not  severed  IVf.m  the  feoil,  and  the 
owner  of  the  land  dies,  they  are  considered  as  part  of 
the  inheritance  itself,  and  descend  to  the  heir  {h), 

L)ut  this  is  a  general  rule  that  yields  to  tho  intention 
of  the  owner,  and  a  legal  severance  may  be  effected, 
tho'iafh  the  trees  remain  attached  to  the  soil.  Thus 
if  the.  'nvner  grants  the  trees  they  are  absolutely  vested 
in  ti: .  grantee;  and  their  character  is  so  etl'ectually 
changed  that  they  do  not  pass  to  the  heir  of  the  pur- 
chaser, but  to  his  executor  or  administrator:  Stukely 
v.  Butler  (c). 

(n)  1  W.  &  T. ,  Am.  note  to  Mackretk  v.  S'jmons,  ad  fin. 


(b)  Lifford'a  Case,  11  Co.  48  a. 


(c)  Hob.  173. 


OIIANCKRY  ni;P()RTS, 

Or,  if  the,  owner  .sdln  tl...  Ia„.|,  u...|  r..s..rv..s  thotroo. 

they  aro  an  effectually  .sov.n.l  fVo.u  th.>  Inn.l  as  if  they 
ha.   been  aetunlly  fellnl.  thou.^h  they  re.nai,.  annex.-d 

o    he  so.!   a,ul  they  pass  to  the  exectors  or  a.hninis- 
trator.s  ol  the  vemlor  (a.). 

^  When  the  purchaser  of  the  trees  aft.rwar.ls  1.„vh  the 
inher.tanee,  the  charaeter  of  the  trees  is  res,  ore.l  ■  thev 
bocomo  reunite,!  to  the  property,  and  dese.  ...I  i.  the 

But  if  the  ^Maut  of  the  trees  he  nia.le  to  a  /...s.seo  for 
yc^rs  of    the   hu.l   on   .hieh   they  stand,  the;  :i^^^^ 
chattols,  the  h.ssee  has  an  absolute  property"  ,  ,  fl.en, 
wh.eh  passes  to  his  executors  or  adn.lnistrators 

In  con.ploto  confonuity  with  these  cases,  Lord  flarch 
2  vY-ntod  a  sale  of  standing  tin.ber  as  a  sale  of 
chattels  althouon  the  purchaser  had  eight  yeai-s  to 
remove  theu. :  Buxton  v.  Lister  (/>)  ^ 

And  I  notice  also,  that  m  Stukdy  v.  Butler,  ,n,  ,,ra 
the  grantee  of  the  trees  not  only  had  five  year  to 
rernove  then,  but  had  also  the  rigl^t  to  n.ake  son:  ,  t 
oj^tl^W.  and  to  convert  the  trees  into  timbe^ 

These  cases,  and  nmny  others  that  might  be  cite.' 

Hoem  t.  establish  that  where  the  trees  a,;  dealt  wit  ^ 

epara  ely     ,o„,  the  land,  they  will  be  considered  a^ 

chattels,  as  the  purchasers  plainly  intended  they  should 

This  quesUon  is.entirely  distinct  fronwanother.n.uch 
reled  on  ,n  the  argument,  viz..  whether  the  tree;  w  re 
not  so  connected  with  the  soil  as  to  be  an  interest  in 

under  the  Statute  of  Frauds.  But  it  does  not  seem  at 
all  clear  that  a  sale  of  trees  is  such  an  interest  in  land 
as  requires  a  writing  for  a  contract  for  the  sale  of 
them.     SmUh  v.  Surman  (c),  was  the  case  of  a  sale  of 
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(a)  fferMvmlen's  Case,  4  Co.  C3  « 

W3Atk.383.  '    ■(c)9B.&C.561. 
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standing  timber  at  so  much  a  foot,  which  the  proprietor 
had  begun  fo  cut  down,  and  the  purchaser  bought 
them  after  two  had  been  felled  ;  the  seller  was  to  cut 
the  remainder.  This  was  held  to  be  a  sale  of  chattels. 
This  is  said  to  be  an  exception  from  the  general  rule, 
and  to  depend  on  the  fact  that  the  trees  were  to  be 
immediately  felled,  and  that  the  vendor  was  to  fell 
them.  But  in  Marshall  v.  Gveen  (a),  it  was  held  that 
a  purchase  of  standing  timber,  although  not  to  be 
removed  for  a  month,  was  likewise  a  sale  of  chattels. 
The  true  rule  dedncible  from  these  cases  would  seem 
to  be,  that  if  the  trees  were  purchased  for  the  timber 
as  they  stood,  and  not  with  the  intention  of  allowing 
them  to  increase  in  size,  and  become  more  valuable 
from  remaining  on  the  soil,  that  they  are  to  be  consid- 
ered chattels.  If  the  lapse  of  a  month  does  not  deter- 
mine their  character,  where  is  the  limit  ?  Why  should 
not  the  same  rule  apply  as  in  Stukely  v.  Butler,  and  in 
Buxton  v.  Lister,  that  the  lapse  of  even  five  or  eight 
Judgment,  years  should  not  decide  it,  but  the  intention  of  the 
parties  ?  There  is  no  difficulty  in  distinguishing  such 
a  case  from  one  of  the  sale  of  a  young  and  growing 
plantation,  where  the  trees  were  to  be  allowed  to  grow 
until  they  became  merchantable. 

The  case  in  our  own  Court  of  Mitchell  v.  McGafey  (b), 
was  decided  upon  the  authority  ot  Scorell  v.  Boxall  (c), 
and  Rhodes  v.  Baker  (d),  which  were  supposed  to 
establish  a  rule  at  variance  with  Buxton  v.  Liste7%  but 
the  more  recent  cases  I  have  referred  to  seem  to  be 
bringing  back  the  law  to  its  original  position,  and  to 
consider  the  subject  of  contract  to  be  what  it  was 
intended  by  the  parties  to  be,  a  chattel.  As  between 
the  heir  and  executor  the  trees  retain  the  character  of 
realty,  in  the  absence  of  any  intention  to  give  them  a 
different  character  ;  but  when  they  are  sold,  to  be  used 
in  the  only  way  they  can  be  used,  as  chattels,  they 


(a)  L.  R.  1  (J.  y.  Div.  33. 
(c)  1  Y.  &  J.  396. 


(b)  G  Gr.  3G1. 

(d)  1  Ir.  C.  L.  R.  488. 
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Cook. 


Ht       ., ,?  '  "'  '' "  ■■"^""^ '"  »W"'<«'»  Touchstone, 

L  If  one  be  seized  in  fee  simple  of  gi-ound 

whereon  tree,  do  grow,  and  he  sell  „,e  these  tr^es  f" 
money,  and  afterwards  I  die  before  they  be  cut,  n  thS 

rti';i->r"--  "'■  """'"'*»'"  ^'>""  "■-  -d  z 

It  seems  to  have  been  as.,umed  in  AfitchelU.  McOaffev 
hat  the  nght  to  specific  performance  carried  wih't 
the  rjght  to  a  lien  for  the  purchase  money.  But  I 
apprehend  this  state,  the  law  too  broadly.  There  are 
many  mstances  in  which  specific  perfonnance  may  1^ 
had  of  an  agreement  for  the  sale  of  chattels :  such  as  a 
statue,  a  p.cture,  the  Pusey  horn,  a  silver  tobrcolx 
and  other  articles  having  a  peculiar  value  ■  but  it  was 

rrrt:";r"'"'""''-"-''-----p«^ 

existed     The  question  was  not  discussed;  both  parties 
appear  to  have  admitted  it,  so  that  it  cannU  be  referS  """•"■ 
to  as  the  deliberate  opinion  of  the  Court  after  «„ 
The  only  matter  really  discussed  was,  whetherlhe  lien 
had  been  waived  or  not,  assuming  that  it  had  existld 
If  the  subject  of  sale  ha,  by  the  act  of   the  parde, 
become  a  chattel  it  is  of  no  importance  that  it  may  stU 

Statute  of  Frauds,  -his  only  regulates  the  evidence 
of  the  contract,  it  does  not  change  the  nature  o  the 
subject  If  the  subject  be  in  fa^t  attached  to  the  sdl 
a  writing  may  be  required,  though  (or  all  other  le  J 
purpose.,.  0  devolution  or  contract,  it  may  have  ^ 
character  of  pei-sonal  estate. 

The  decree  m.iiie  on  the  rehp.apini,  nf  ti.„  „         j,    .      . 
P..in«.  ha.  .  he,,  o„  the  ^Z' llZTtt::::^^' 

(«)  1  Thoin.  Co  Litt.  200,  Vide  U  Co.  60. 
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inaftcr  mentioned;  and  doth  order  and  decree  the  same'accordingly: 
(.S),   and  this  court  liaviii",'  caused  an  account  to  he  taken  of  the 
amount  due  the  plaintiiT  under  the  said  agreement,  doth  find  that 
there  ia  due  for  principal  money  the  sum  of  two  hundred  and  thirty- 
six  dolLus,  and  for  interest  thereon,  up  to  the  date  of  this  decree, 
the  sum  of  twenty-one  dollars  and  forty-seven  cents,  and  having 
caused  tlie  plaintiff's  costs  of  this  suit,  including  the  costs  of  this 
rehearing,  to  he  taxed,  doth  find  the  same  amount  to  the  sum  of  four 
hundred  and  twenty-one  dollars  and   ninety  cents,   which  several 
sums  heing  added  together  make  in  all  the  sura  of  six  hundred  and 
seventy-nine    dollars  and  thirty-seven  cents.     (4).  And  this  Court 
doth  further  order  and  decree  that  an  injunction  he  awarded  to  the 
plaintiff,  restraining  the  defendants  John  Lnrkin  Cook  and  Zachariah 
Vassdman,  their  servants,   workmen,  and  agents,  from  cutting  and 
removing  the  said  timljer  standing,  growing,  and  heing  on  the  said 
lands  and  premises,  and  from  removing  that  already  cut  dowi:,  and 
now  lying  on  the  said  lands,  until  payment  of  the  said  sum  of  six 
hundred    and    seventy-nine   dollars    and    thirty-seven   cents,    and 
interest  on  the  said  principal  money  from  the  date  thereof  until  pay- 
ment, and  that  upon  payment  thereof  tlie  defendants  are  to  Ije  at 
liherty  within   one  year  from  the  date  of  this  decree  to  cut  and 
remove  all  the  said  tindicr,  and  that  the  plaintiff  do  release  and  dis- 
charge her  said  lien.     (5).  And  in  case  the  amount  so  found  due  to 
the  plaintiff  as  aforesaid,  together  with  auhsequent  interest  on  the 
said  principal  money  until  payment,  he  not  paid  to  the  jjlaiutiff  on 
or  before  the  ilst  day  of  May  next,  this  Court  doth  further  order 
and  decree  that  it  he  refened  to  the  Master  of  this  Court  at  Barrie, 
to  inquire  and  state  wliat  is  the  value  of  the  timl)er  removed  from 
off'  the  lands  in  question,  by  the  defendants  Cook  and  Cas.iclmaii,  or 
either  of  them,  since  the  filing  of  the  bill  of  complaint  in  this  cause, 
and  to  tax  to  the  plaintiff'  her  subsequent  costs  of  this  suit,  in  case 
anything  shall  be  found  due  from  the  said  defendants  John  Lurkin 
Cook  and  Zachariah  Jasselman,  or  either  of  them.     (G).  And  this 
Court  doth  further  order  and  decree  that  the  said  defenilants  John 
Larkia  Cook  and  Zachariah  Can.ielmaii,  do  forthwith  pay  to  the  said 
plaintiff  the  amount  which  shall  he  found  due  from  them  in  respect 
of  the  said  timber  so  cut  and  removed  by  them  as  afor«;said,  together 
with  the  plaintift''s  costs  and  subsequent  costs  of  this  suit,  (unless  the 
same  costs  shall  liave  Ijeen  sooner  paid)   forthwith  after  the  con- 
firmation of  the  said  master's  report.     But  in  the  event  of  nothing 
being  found  due  from  the  said  defendants  John  Larkin  Cook  and 
Zachariah  Caanelman  in  respect  of  the  timber  removed  by  them  from 
off  the  said  lands  since  the  filing  of  the  said  bill,  this  Court  doth 
reserve  the  question  of  the  costs  of  such  reference  until  after  the 
said  Master  shall  have  made  his  report,     (7).  And  this  Court  doth 
further  order  and  decree  that  the  defendants  John  Larkin  Cook  and 
Zachariah  Casselman  do  forthwith  pay  to  the  plaintiff  the  sum  of 
four  hundred  and  twenty-one  dollars  and  ninety  cents,  heing  her 
taxed  costs  as  aforesaid. " 


C'lUXCKRY    REPORTS. 
I-TTTLE  V.   Brunker 

"n^ler  a  reasonable  bdiof   ,        Cs?"?-''^  ''''^'  ^-"-%.  ■•".:; 
"  l-"  .  to  tl.e  bene/it  „f  the  n.k  tint  .'"'"*   '^"'"    ''-"""""g 

tJio  clefen.iant.  "'"^  *'  "^''''""-'^  i«  found  in  favour  of 

"n  a  (jnostion  of  rent    tl 
-onnt^thereof.     On'apj::;  fr:::,r:;f  ^  "f  --'"-  as  to  the 

ho  was  a  better  j„a.e  than  the  St'::';""'  '"'°"  ^^''^  ^^^-*-. 
to  the  testnnony  of  the  re«pectivc   vf.  '  ^^'^'''*  *"  '^«  given 

to  the  proper  .„.  to  be  alio  ^  ^f,  "^T: '"  ""^  ^^^  ^i"-titn  as 

---a.,.tea.eo.pete.ttoa::r^r<s:;;:;:;-:''- 

Mr.  Hudspeth,  contra. 

Spragge,  C Thp  . 

frou,  the  Ma*.,.  „t  Li:,^  ^r  ™ '^^  ^^  of  appeal  ...  ,.., 
4-t,„„,  a,K,  as  to  the  q„ttt  "f'e tf'"*'  °»  '"■*- 

eo'™t"„T^Hl:'"™™"-^"P"-Su„.dee.h, 

The   (lefomlant  has  bee,,  ;., 
in,p|.ove,„en,.,,  and  i,,  char^erl     •r'"""™-  ''"»  ■»«•'' 

The  decee  declares  the  Tf  ""^I""-'™  ™,t. 

»"1   -nti„„e.,,  the  I  e'        Ho  t"',"'  ^\i"  '''^ 
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1880.  to  a  mortgagee  in  possession,  including  all  moneys  or 
advances  made  by  the  defendant  to  said  John  O'Neil 
Little  during  said  period.  The  advances  mentioned  in 
the  bill  are:  advance  of  SI 50  to  pay  o9l  Barr,  who  held 
a  conveyance  of  the  land  from  John  O'Neil  Little ; 
advances  made  under  agreement  that  defendant  .should 
make  certain  improvements  in  completing  the  tavern ; 
and  that  he  should  hold  the  premises  as  well  for  secur- 
ing repayment  thereof,  as  of  advances  to  pay  Bari' ; 
and  another  advance  mentioned  in  the  bill  consists  of 
small  sums  paid  by  the  defendant  to  Little  from  time 
to  time. 

The  decree  treats  all  these  as  charges  upon  the  lands, 
as  it  is  upon  payment  of  all  that  plaintiff  is  declared 
entitled  to  redeem. 

The  Master  has  allowed  to  the  defendant  interest 
upon  these  small  advances;  and  this  is  objected  to. 
The  advances  consist  for  the  most  part  of  cash.  The 
allowance  of  interest  in  such  a  case  by  a  jurj-  would 
jndgment.  certainly  not  be  disturbed.  I  think  a  jury  would  be 
told  in  such  a  case  that  it  was  in  their  discretion  to 
allow  interest  if  they  thought  fit ;  and  this  being,  as 
treated  by  the  decree,  an  advance  upon  the  security  of 
land  conveyed  to  the  defendant,  and  held  by  him  as  a 
mortgage  security,  is  an  additional  reason  for  the  allow- 
ance of  interest.  I  disallow  the  appeal  on  this  ground. 
The  Master  has  charged  the  defendant  with  occupa- 
tion rent,  for  the  first  two  years,  at  the  rate  of  $120  a 
year,  which  is  not  objected  to,  and  for  the  rest  of  his 
period  of  occupation  at  the  rate  of  $175  a  year,  which 
is  objected  to  as  too  low.  There  was  conflicting  evi- 
dence upon  this.  If  I  were  to  look  only  at  the  number 
of  witnesses  on  each  side  I  should  probably  think  the 
Master  wrong ;  but  the  witnesses  were  examined  before 
the  Master  himself,  and  he  was  a  better  judge  than  I 
can  be  of  the  weight  due  to  their  respective  evidence; 
and  the  question  before  him,  what  was  a  proper  sum 
to  be  allowed  for  occupation  rent  under  the  circum- 
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Stances,  was  one  with  whioh  u 

to  deal  as  I  can  be     If  I  tr'  T'  '^"'*'  ^'  ^^^^P^*^"*    1«81 

upon  this  point  I  should  nZi  li    v'"''®"'"^^  ^''  «"ding  ' 

costs,  as  well  as  on  ann^pl  f  .T  ''  ^'^'^ctions  and 
and  the  P^ncipal^^ueX  ,s  ::\f  l"^^^^^^^^  «^^-^. 
account  brought  into  the  Master's  offl  IT'"'  ^^  ^'' 
claimed  a  balance  of  $905  H  k''  *^'  ^'^^^"^ant 
occupation  rent  $600  only  ThT^f^f  ^l"^''^^  ^'^^^ 
against  hi.n  $881 .     The  nrin.-    7  ,,*''"  ^^'  allowed 

side  of  the  account  Jen'S^  ^--  ^- 

and  of  payments  made  b;X  d/rin^  r""""^^*^' 
He  carried  into  the  Master's  nffi         ^     '  occupation, 
for  moneys  paidfor  w    kind  mir  •?'""' ^"  ^^*^^^ 
ranee  and  taxes.     Under  the  dT'"f'  ^""^  ^^'  '"««- 
to  make  his  charge  in  that  sh       T  ^'  ^"^  *^""tled 
it  is  said  at  the  st'stt  ofT     "'  '''  ''"^^  ^--"' 
could,  I  think,  hard?;  wX^:-^^^ 
this  was  changed  to  an  accom  t  of  H    ^li''^^^'^''^'^ 
value  of  the  improvements  to  H  *^'"  '"'^'^^"^ 

stood.      The  account  in  2    i  P'"""'''  ^'^  they  Ju<.«.e„t 

The  account  upon  es wl    ,  T""'''   *^  "^^'^^^^ 
from  this  several  Id ttTot        "''"'  "'^  ^^^^^  ^^^ 
^120  for  plaintir:~X  "f  ^^'^-^^  them 
reduced  the  allowance  to  $443     o  '^''"^'   ^^^«^ 

many  items  in  the  detailed  «.  T  ''^""''^  '^-^^  ^«^ 
allowed,  or  how  n^an^Sl "r.'':?'^  '^^^  ^^^ 
that  the  account  bein/tlkln  'u  "^  '*  ''^  '^^^"if^st 

was,  was  one  less  favfu  able  tlTh^  '^^'^"^  ^^^^  ^^ 
The  account  seems,   rZeove    To   f  "^\^"*^*^«d  to. 
against  him  with  some  strSne^^   for  an\h  ">  '^'^" 
payments  for  insurance   on   thl  km  ,       ^  '^^"^^  ^^ 
disallowed,   and  about   $60  pa  d  tr  ^ '  '''''  ^^'^ 
disallowed.     The  result  iTiUT  l  ,   ^""^^  ^''^  also 
defendant  is  red  cedl^thets   '  «    t"^  '"^  *^  ^h^ 
The  plaintiff  now  asks  f^  ^    ?"*  '""^  "^  ^^-32. ; 

defendaL,andsayXlifeo:t:L:t  ''''''''  ''^ 
and  oppressive.     I  ,„,  ,,  evidet  of  t  ,^^^^^^^^^^^ 

2o— VOL.  XXV III  GR  ^  have 
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1881.  gone  into  some  particulars  of  the  account  to  shew  that 
he  has  been  unfortunate  rather  than  vexatious  or 
oppressive.  They  shew  that  he  has  been  a  consider- 
able loser  by  his  dealing  with  the  plaintiff's  father, 
and  with  the  dilapidated  building  which,  at  the  father's 
request,  he  made  fit  for  the  purpose  for  which  it  had 
been  intended,  and  was  then  used.  Charging  the 
defendant  with  the  p]aintiff"s  costs  is  out  of  the  ques- 
tion. The  only  question  is,  whether  the  plaintiff" should 
be  allowed  to  redeem  except  upon  payment  of  costs. 
The  general  rule  is,  that  a  mortgagor  coming  to  redeem 
pays  costs,  when,  upon  taking  the  accounts,  a  balance 
is  found  in  favour  of  the  mortgagee.  Lord  Redesdale,  in 
Loftibs  V.  Sioift  (a),  states  the  rule  thus :  "  A  mortgagee 
is  always  considered  as  entitled  to  costs,  unless  there 
be  something  of  positive  misconduct.  Merely  extend- 
ing his  claim,  beyond  what  the  Court  finally  decides 
that  he  is  entitled  to,  is  no  ground  for  refusing  him 
his  costs."  I  refer  also  to  the  late  case  of  Cotterell  v. 
Judgment,  gtrattou  (b),  in  appeal. 

The  veiy  small  balance  found  in  his  favour  has  led  me 
to  pause.  But  the  particulars  that  I  have  given  shew 
that  he  might  well  believe  that  a  considerable  balance 
was  due  to  him,  e.  g.  the  money  paid  for  insurance  he 
might  assume  would  be  allowed  to  him,  also  the  money 
paid  for  taxes.  I  am  not  saying  that  these  items  were 
not  properly  disallowed,  but  they  were  actual  expendi- 
ture reasonably  made,  and  almost  any  man  not  a  lawyer 
would  take  it  for  granted  that  he  would  be  reimbursed. 
Then  the  footing  upon  which  the  accounts  were  taken 
was  unfavourable  to  the  defendant,  and  certainly  very 
favourable  to  the  plaintift. 

The  defendant  has  the  good  fortune  to  have  a 
balance,  though  a  very  small  one,  found  in  his  favour. 
It  enables  me  to  apply  the  rule  as  to  costs.  If  the 
balance  had  been  the  other  way,  I  could  not  have  given 


(a)  2  S.  &  L.  657. 


(b)  L.  E.  8  Chy.  295. 
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him  his  costs.     As  it  is   T  ^' 

<f  e>  and,  under  the  cirln!"  "^^  ^.  *^'  '"^^  ^"  *'"«     1881. 
should  be  applied       '"'"'"^^^"«-'«'  ^t  is  just  that  it  -v^ 

The  result  is    that  th.  ,  """ 

overruled,  with^o      .^dT      f""-^'^  ^^'^^^  -    """• 
Pay-nt  of  the  halane;  fot  dt  e^tr  1^ ^^^  ^ 
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^ehl,  following  the  case  of  The  Cor,>n,-    ■ 

Harbour  were  entitled  to  con^rensaHonf"":;""""'^  "^  the  Toronto 
whether  the  harbour  belongS  to  "eio""  ^  '"'""  '  *"^  *h" 
Government,  as  in  the  evef^t  of  it  ^         r'""  "'' "'«  I'rovincial 

ntended  the  commissioners  to  be  s  bie  f  f    .r,""°"   ^^^'^^nment 
-  wh.ch  the  trust  wa.  to  be  admiSe'e^  ^'^^  ^^  "^  the  province 

The  sum  to  be  allowed  shon],l  i,.       ,. 

Pensation  for  the  aervtf  L'det    iTf''  ^  — "^e  com- 

moderate  amount  as  would  not  be  'a.  tdf    '"  ^'"^  *'""«  ^-<^^  - 

the  city  council  or  of  the  board  of    rr,""'"*  *'^  Members  of 

oftce  for  the  sake  of  the  emolument  '  "'"  "*^^"'  *«  «eek  the 

The  duties  of  the  office  being  shewn  f  „  K       . 
ance  of  J50  ayear  was  nalfd  iVu^irt Vo^  f/"^™"^'  -^"- 

The  n,?'?.  f "  ''  '""^  *°  J-charge  them  "'*""  *'^  ^^'^^«««  of 

ihe  rule  that  a  trustee  must  r^n^■  i, 

with  his  duty  as  suchTItee  ,p  JL'  ""'''T  '"*^^-*  -  conflict 
trusts.  Therefore,  where  „,l?r  ''  """'^  *°  P"''^'«  ^«  to  private 
had  large  landed  interest:  a  Lltt  aTr'"'""^"  °^  '^  '^^^o^ 
was  interested  in  having  that  nn  f        !      "^""  °°^  P'-^^t  of  it  ^nd 

cou...  tsPK.oo.,  c.,ji;dtc't;i':::;:r-''°--p-ed,s 

commissioners  for  their  services  fvl,'"''  *"  ''"  '""^''^  to  the 
-ner  .0  interested  from  part  cCtSL"""*^'!  *^^  — ^■ 
he  had  not  applied  for  any  compensatfon  /",:  ""^  ""«  '''Ithough 
Commissioners  opposed  an^  suchXrc:;2;l:*  f  ^'-'^' 
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This  was  a  petition  presented  by  several  of  the 
Commissioners  of   the  Toronto  Harbour  to  have  an 

Re  Toronto  „        ,  ,  •         /•        i.i     •  •  • 

Harbour    allowance  fixed  as  compensation  tor  their  services  m 

Commia-  r, 

sioners.    discharging  the  duties  of  such  trust. 

Mr.  Boyd,  Q.  C,  in  support  of  the  petition. 
Mr.  Foy  and  Mr.  Tapper,  contra. 

The  facts  are  fully  stated  in  the  judgment. 

Spragge,  C. — This  case  is  not  distinguishable  in 
principle-  from  the  case  of  The  Commissioners  of  tJie 
Cohourg  Toivn  Trust  (a),  decided  by  my  brother 
Proiidfoot.  I  have  perused  the  repoit  of  that  case, 
and  find  that  almost  every  paragraph  of  the  judgment 
applies  to  the  case  before  me. 

The  only  argument  advanced  in  this  case  that  was 
not  advanced  in  the  case  in  22  Grant,  where  the 
ease  was  argued  by  Mr.  Boyd,  for  the  Commissioners, 
Judgment.  ^^^  ^y  ^^^  present  Chief  Justice  of  Ontario  against 
the  allowance  prayed  for,  is  one  now  advanced  by 
Mr.  Foy,  viz.,  that  the  Toronto  harbour  is,  under  the 
British  North  America  Act,  the  property  of  the  Domi- 
nion of  Canada,  and  that  it  was  for  the  Crown,  if  any 
compensation  was  to  be  made  to  the  commissioners,  to 
fix  the  amount ;  and  Leprohon  v.  Ottawa  (6)  is  cited  for 
the  position. 

In  the  Cobourg  case  the  "  harbour,  wharf,  piers,  and 
appurtenances,"  were  part  of  the  subjects  of  the  trust. 
The  case  was  therefore  open  to  the  same  contention, 
so  far,  at  any  rate,  as  they  were  cQncerned ;  and  I 
apprehend  that,  assuming  an  argument  which  I  might 
think  entitled  to  be  considered  as  of  weight  had  been 
overlooked  by  counsel  and  by  the  Court  (which  I 
think  unlikely),  it  would  not  be  a  sufficient  reason  for 
not  following  the  decision. 


(a)  22  Gr.  377. 


(?>)  2  App.  E.  522. 
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Mr.  Boyd  conten.ls,  at  any  rate,  that  the  Toronto 
Harbour   .    not    the    property  of    the    Doming  of  -W 

i^  "wu  1  a  '^"'^  :r'  ^"'''^  -^"^-^  — -^^  "^'--^ 

ha     were  m!  .     .7"''  ""  ^''^P""^^'  "^  '^'  ^''-ince.    trit 
that  were  made  the  property  of  the  Dominion  •  and 

that  the  Toronto  harbour,  like  the  Cobour.  haiour 

was  and  is  vested  in  conuoissioners.     I  do  not   h  nT  i^' 

necessary,  however,  to  decide  that  point  for  tbti 

ment  in  the  Cobour,  case  decides  tC  thf  tr       ^^ 

ir^L^Tzz  ^"^'  ^""^ ''''  ''^  commission::: 

are  entitled  to  be  compensated  for  their  services 
Then  why  ,s  ^t  that  the  Act  to  provide  for  allowances 
to  trustees  does  not  apply  to  such  a  case,  even Tf  Mr 
i^^y  be  n,ht  as  to  the  property  in  the  harbour  be W 
in  the  Dommion  ?  The  Crown,  as  represented  by  th! 
Dommum  Government,  has  not  fixed  the  amount  of 
compe  at  on.  and  therefore  it,  being  fixed  by  another 
authority  is  no  interference  with  any  Act  of  tie  Domi 

zixz':"' ''''''''''''''''-'- -'^^^^ 

IS?  M  v-?T  ""'  ^"^  ^"  *^^  ^^'^^^^  Harbour  Act 
of  tte  1 1      '^  «0.  provision  made  for  the  applicaln' 
of  the  tolls  and  revenues  to  be  received  by  the  Com 
missioners.     "  First,  to  the  payment  of  all  reatnabt 

Lt X a™r'^'  r  .'^^^^"^^  ^^^  -^-^  ^^  effi- 
cient lepaii.      These  words  in  a  will  or  other  private 

instrument  creating  a  trust  involving  the   duty  of 
management  of  the  subject  of  the  trust.lould  indfcate 
an  intenhon  on  the  part  of  the  creator  of  the  t m 
that  the  trustee  should,  as  the  law  now  stand    receTve 
compensation  for  his  services,  as  part  of  the  reJonlwe 
expenses  of  managing  the  trust  estate.     The  Domintn 
Government,  Legislative  or  Executive,  which  mTst  of 
course,  be  assumed  to  be  cognizant  of 'the  law  of   'his 
l7r  Z  :f '*""  *°  compensation  to  trustee,  has 
not  thought  fit  to  interpose  its  authority-assumt: 
that  It  has  authority-but  has  left  the  question' of 


Judgment. 
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1881.  compensation  to  bo  govemgcl  l»y  the  law  of  the  Pro- 
vincu  in  which  the  trust  is  to  bo  oxocuttMl.  If,  there- 
fore, the  harbour  of  Toronto  be  Dominion  property, 
as  contended  by  Mr.  Foij,  its  being  so  is  not,  in  my 
opinion,  against  the  Trustee  Compensation  Act  apply- 
ing to  the  case. 

Then,  as  to  the  amount  of  compensation,  [t  should 
be  such  a  sum  as  would  be  a  reasonable  coOi}  onsation 
for  services  rendered,  and  at  the  same  tii.iu  such  a 
moderate  sum  as  would  not  be  an  inducement  to 
members  of  the  city  council  or  the  boai'd  of  trade,  or 
otheis,  to  seek  the  office  for  the  sake  of  emolument. 
The  evidence  before  me  in  relation  to  the  duties  of  the 
commissioners  does  not  shew  their  duties  to  be  at  all 
onerous.  The  right  class  of  men  for  the  discharge  of 
those  duties  would,  T  apprehenv^.  deem  themsel\es  suf- 
ficiently compensated  by  an  allowance  of  ^50  a  year 
each.  This  allowance  is  a  moderate  one,  but  it  takes 
the  case  out  of  the  range  of  gratuitous  service,  and 
Judgment  ^|^y  duties  are  of  such  a  nature  as  not  necessarily  to 
interfere  with  a  man's  ordinary  business  avocations. 

I  ought  not  to  part  with  this  case  without  noticing  a 
circumstance  that  has  been  brought  under  my  obser- 
vation upon  a  perusal  of  the  evidence.  One  of  the 
commissioners,  Mr.  Worts,  who  has  been  appointed  by 
the  board  of  trade,  as  he  states  in  his  affidavit,  for 
upwards  of  twenty  years,  and  chairman  of  the  board 
for  fourteen  successive  years,  and  who  states  also  that 
during  that  period  the  larger  portion  of  the  business 
of  the  couunissioners  has  devolved  upon  and  been  per- 
formed by  him,  states  in  his  examination  : — 

"  I  am  lai'gely  interested  in  property  at  the  east  end 
of  the  harbour,  and  a  large  amount  of  shipping  goes 
there.  I  never  heard  that  any  complaint  was  made 
by  Alderman  Baldioin,  or  any  discussion  that  the 
eastern  portion  of  the  harbour  got  more  than  its  share 
of  looking  after.  *  *  I  never  heard  that  any  state- 
ment was  made  about  the  east  end  of  the  harbour  get- 
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ting  ■..ore  tl,„„  it,  ,|,„„,  „„,,  j  |^         j  

Mliiiii  ss  (iiK.i-  I'lif  ,.l,,l.t    .      •  '""'  i  ""t  as  iiarbcjiir 

w«»   .lm„.      ,      ,.    f   1'    "'","  ^""•'  '"'"'■'^  "">■"""»        •  - 

interest  to  l,„ve  ti.o  money,  oTth     „  f"  ^"' 

harbour.     The  ovijence  sh  t  th  t  tl  "T  "''  ""^ 
ge»toa  at  U,e  hoard  that  Z!.    I  '"  ^"^  ™S- 

or  may  not  have  been  the  c.L     Ti,  '  '""^ 

Hha»  been  ,o  ...ay  hav'e  \r  en    .:,;?S::,"'1 

ai^t"r;,tt,i' r^  ^""^^  '.e4rdrn„: 

I  do  not  assume  for  a  moinenf  f  )i<if  +k  •    . 

hasabnsed  his  position  C      nl  votf  ^i  J'"'°"- '' 

h=rrth:ter~^^^^^ 

expenditure  „r  trust  funds   Z  L'^Z  tTt: 

clear  of  ,?"  ^"'"••'P'''.  *" -'""h  I  have  adverted  stands 
Clear  ot  all  such  considerations.     The  nositi„„  ,-. 
whic    it  has  been  an  en-or,  I  will  s  vTinll'; .t 
him  to  oeeupy,  though  he  may  hav;  exercCd  the 
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greatest  Helf-abnoji;ation,  and   have  never  alloweil  his 
^"Ty^  duty  to  be  at  all  biaaed  by  self-iiitereHt. 

Re  Toronto  ''  ^ 

lUrhoiir  It  has  not  been  contended  by  counsel  for  either  aide 
(lofifra.  that  Mr.  Worts  is  not  entitled  to  receive  compensation 
if  the  other  connnissionern  are  ho  entitled  ;  Imt  his 
position  being  judicially  before  nie,  and  it  being  the 
rule  of  the  Court  that  a  person  in  his  position  nhall 
jud«m«nt.  recc've  no  profit  from  his  position,  I  must  declare  him 
not  so  entitled.  At  the  same  time  it  is  due  to  him  to 
say,  that  he  is  one  of  those  who  have  not  sought  pecu- 
niary compensation  for  their  services  as  conmiissioners, 
and  he  has  on  the  contrary,  in  his  place  at  the  Board, 
opposed  the  allowance  of  such  compensation. 

I  follow  the  Cobourg  case  in  allowing  the  costs  of 
the  application  out  of  the  fund. 


it 
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I'any  a„.I  o„e  //.  wore    1  dlZ     TT'  *"  '^'''^•''  •'"'  "'"  «»" 

sou-H  securing  to  li.  „  debt  <.f  tl.o  1^  '  <"'-.;ler«t,„n  of  the 
<>epo«,t  necessary  to  e.mhle  the  .o,  .         I       "'''  '«'^»"«-'e  the 

that  the  son  sho.f,.,  atton.  a  ,,  !  -'/t  7'.  ^''^  '-,"'  ''t  'ho  sa,„  , 
>"«Iy<li.l,  thatincoMm,ue„ceo  7'  '  f  ?''  ^''"''"'^' "«''«'r.I. 
a.lv«„co.  the  son  was  „„,  1  e  to  ',  ^T  'l'  ""''"^  *'"'  ''^'""'•"d 
of  the  «on  .leterred  othc  1    .•    «       f  ""  V.^;,*'^'"  =  that  the  l.i.l.ling 

wanls  privately  hough;       'ImatT'  "«;  ""'  ''"'  '^-  »'*- 

of  the  plaintitr :  "*  "  «''"''*  "'"'ervah.e  to  the  h«. 

■"''/'/,  on  (leniurrcr    fl..*-  ♦!,,    t.-ii 

^',  jjiiniuna    tampion   anrJ  ta^  /^»  ^ 
Savmq.HandlnvPitf'r^.cr^.tv    •/  ^''*  Ontario 

t"  th/uth  of ;  b::!^"s!;!nr^ 

subject  to  „  n?:;:;'  :  ;;  '-^""-'•rf  Colborno, 

therew«s,luef„rn,-in.    7    ?  "*  "'1'°"  "^^'"^ 

of  about  «     0  T.  'Iw'tT'''""''™'''''--™ 

required  by  the  mortgage  heCe^LT,  *"  ""'"^' 
and  offeml  the  land,  for  sathv  '",'',"='"''"8  '"  «  ™'e. 
t»wn  of  Ooderich,  „„  the  Hthtf''F  K°  ""'^"°"  "'  "'^ 
when  the  same  were  t„!  I  j  ?    February,  aforesaid, 

highest  biddTfo;  t'he  Zort:^':':  ™  "-^ 

the  sale  an  a™ement  LT ,  '       '  """  P"""-  '" 

the  defeudar™:'  a^^"  ZT  't  "''^^^ 
whieh,  in  consideration  of  n       ^""'*''"''ff«.  under 

"*.  his  promis  o^'Zte  JX"  '"""  '"''""''- 

which  the  plaintiff 'was  „dlfT,uhfttoT«'  'f 

'nridge,it   was  ...^-eed  that  Yf  .^  r     ]       *° '®''"<*- 

26-voi.  xxvm  ok.  '"*  *°"'<i  "»' 
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Campion 

V. 

Bracken- 
ridge. 


S'.aUuieiit, 


realize  the  sum  of  $")()()0  at  the  proposed  sale,  Campion 
should  become  the  purchaser,  and  Brackenvichje  would 
advance  the  necessary  deposit  of  ten  per  cent,  upon  the 
amount  at  which  they  should  be  bid  in,  and  that  a  new 
loan  was  to  be  effected  in  order  to  pay  off  the  Savings 
Society ;  that  upon  Campion  becoming  the  purchaser 
at  the  sale,  he  applied  to  Brackenridge  for  the  ten  .per 
cent,  deposit,  whicli  wii.s  refused,  and  he  not  being  able 
to  furnish  it  himseli:',  the  Savings  Society  declined  to 
carry  out  the  sale  ;  and  the  same  evening  they  made  a 
private  sale  of  the  lands  to  BracJcenridge,  for  the  sum 
of  !B3,800,  without  the  knowledge  of  the  plaintiff  or 
defendant  Campion,  notwithstanding  they  had  notice 
of  the  agreement  between  Brackenridge  and  Canqnon. 
The  bill  insisted  that  there  was  a  number  of  persona 
present  at  the  auction,  prepared  to  bid  for  the  lands  at 
a  price  considerably  over  the  amount  i-ealized,  but  they 
refrained  from  bidding  against  the  defendant  Campion, 
believing  that  he  was  there  for  the  purpose  of  buying 
the  lands  in  the  interest  of  the  plaintiff  or  his  family. 
The  bill  also  charged  that  by   reason  of  the  agree- 
ment   b(>tween    the     defendants    Brackenridge    and 
Campion,  and  the  bidding  by  the  defendant  Campion, 
a  sale  of  the  lands,  at  a  fair  price  to  a  bond  fide  pur- 
chaser was  prevented,  and  that   the  private   sale  to 
Brackenridge  for  S3,800  was  greatly  below  the  cash 
value,  and  that  a  much  larger  sum  would  have  been 
realized  at  a  fair  public  sale. 

The  bill  further  alleged  that  the  defendant  company 
were  well  aware  of  the  agreement  between  the  defen- 
dants Brackenridge  and  Campion,  before  the  anrange- 
ment  to  sell  to  Brackenridge ;  notwithstanding  which 
the  company  threatened  and  intended  to  carry  out  the 
contract  with  Brackenridge,  and  prayed  an  injunction 
to  restrain  the  carrying  out  thereof,  and  that  the  lands 
might  again  be  oflered  for  sale  by  auction,  and  for 
further  relief. 

The  defendant  Brackenridge  demurred  for  want  of. 
equity. 
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tn,e,  still     Zio^^r    ,":'  f"">  fa  ««>  Wll  were 

had   been   efcteT  1^1        ,'°  '"'  '^'''''  ""=  ^'-^ "'»' 
nothing  to  do  wi  ,1  "'"nP'"™' '«'  ''"■■'=  h"'!  clearly 

&therc„„ld„„t  fi    '       n        *'"  ''«^''™"""'  '«'•  ">; 

between  ^JetXlrtrrttV-r'-""^ 
been  no  party  to  tl,e  agreement    and  .1  ''      ""« 

alleged  by  the  plaintil.her  hatth  !  X'TT"" 
-inod  to  p„rehase,  and  wri:  „fj  '  ^ ''^'r 
property  in  his  own  ir.t       x  ^"  ^^^  ^he 

an/event  the     le  iMttt  "1    ", ''"  ''"'"■■■    '" 

-dor.  Who  were  X^l^t^l^^X::  '"? 
agreement  '^'v  way  to  the  alleged 

evit:^ir::ie„t.r::::rt;:"rf'f-^ 

act  in  such  a  manner  as  to  nl  f         f        defendant  to 
^  any  event  a.:ZZl:t:;,^Z  1 1"^' 

W<..e  to  n,a.e  the"  t:t:Z^^Z:Z  f"'''X  '~ 
prom,3e  they  eouM  have  .nade  the  necessarv  !     """' 
ment  with  other  nartie,     Tl,.  "ecessary  an-ange- 

could  under  theirCrt™  J  IT"^.  "  ''  "<'■""'«<' 
here  the  whele  transaeSj fa,  inh''"™''  '"''•  '"' 
had  been  taken  to  remove  aUoth'  °^!'"' P'"'™^'* 

the  way.    Wutson  v.  /«  „1  J   1"°"^'='''°'''  "'"  °f 

were  referred  to  and  commented  on  bylllf '*  ^'^' 

not  the  agent  of  his  father,  the  phLt  ff  ^^7"',',  ™' 
agreement  between  him  ari  ZZn^l  ^T^f^ 


(«)  19  Gr.  355. 
(c)  1  Coll.  24.S. 
(e)  3  Madd.  232. 


(b)  9  Gr.  423. 
(rf)  26  Beav.  187. 
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1881.  in  regard  to  an  approaching  sale  by  auction  of  the 
plaintiff's  land ;  and,  agency  being  out  of  the  case,  the 
plaintiff"  is  not  entitled  to  avail  himself  of  the  agree- 
ment between  the  parties.  The  question  then  arises, 
whether  the  acting  upon  that  agreement  by  either  of 
the  parties  operated  to  the  prejudice  of  the  plaintiff  at 
the  sale.  It  would  be  too  broad  a  proposition  to  lay 
down,  that  in  all  cases  where  it  does  so  operate  the 
plaintiff  is  entitled  to  relief.  It  is  settled  law  that  an 
agreement  between  two  persons,  both  of  whom  are 
desirous  of  purchasing  the  same  estate,  that  one  shall 
abstain  from  bidding  (receiving  therefor  a  valuable 
consideration),  and  leaving  the  field  open  to  the  other, 
is  a  lawful  agreement,  and  the  agreed  consideration 
may  be  enforced.  This  was  the  case  in  Gallon  v. 
Emuss  (a) ;  and  in  Re  Carew's  Estate  (b),  the  Court 
refused  to  set  aside  a  sale,  made  under  the  direction  of 
the  Court,  where,  if  the  two  parties  to  such  an  agreei- 
ment  had  bid  independently,  a  much  larger  price  would 
Judgment,  have  been  obtained. 

This  is  a  different  case.  The  allegation  is,  that 
Edmund  Campion  agreed  to  give  to  Brackenridge  his 
promissory  note  for  $48,  to  which  amount  the  plaintiff 
was  Brackenridge' s  debtor,  on  condition  that  the  land 
should  be  bought  in  by  Edmund  Campion,  and  a  new 
loan  be  obtained  to  pay  off  the  mortgage  to  the  defen- 
dants, the  Loan  Society,  unless  the  land  should  bring 
at  auction  as  much  as  $5,000 ;  and  that  in  the  event  of 
the  land  being  bought  in  by  Edmund  Campion,  "  as 
proposed,"  Brackenridge  should  advg,nce  the  necessary 
deposit  of  ten  per  cent,  on  the  purchase  money. 

It  is  alleged  that  Edmund  Campion  did,  pursuant 
to  the  said  agreement,  attend  at  the  sale  and  make 
several  bids ;  and  that  the  land  was  knocked  down  to 
him  for  $4,050 ;  that  Brackenridge  then  refused  to 
advance  the   deposit,    and    that  Edmund   Campion 


(a)  1  (Joll.  243. 


(h)  26  Bea.  187. 
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su3v  tif       '"  '^'■'""'"^  ""^  Braclcenridge  to    1881. 

Socfl  ^,   '""';  """".  ™'^^'  *°  P^>^  '''  ■'  *hat  the  loan 
Society  then  refused  to  carry  out  the  sale,  and  sold 

the  same  evening  to  Brackenridge  for  $3,800  Then 
follows  this  allegation,  paragraph  the  8th:  '^  There  were 
present  at  the  said  sale  a  number  of  persons  preplzld 
to  b  d,  ,„d  several  who  would  have  bid  the  saidUds 
up  to  a  sum  considerably  over  the  said  sum  of  four 
thousanc  and  fifty  dollars,  but  who  declined  to  Zl 
against  the  said  defendant,  Edmund  Caspian,  know- 
ing tJiat  he  was  plaintiff's  son,  and  believig  hat  he 
was  buying  or  proposing  to  buy,  the  said  lands  in  the 
interest  of  the  plaintiff  or  his  family  " 

It  is  suggested  that,  for  all  that  appears  on  the  bill 
Edraund  Ca.^p^on  was  to  bid  at  the  sale  on  his  own' 

The  l;  d  ^"'^''\  '^  ^'  P"'-^^^««^'  f-  himself. 
The  words  used  are  "bought  in"  and  "bid  in,"  which 
imply  a  purchase  for  the  owner 

tJ!''J^^^f"V  "°*'  ^y  ^"^y  ^^^°«'  «^  definite  as 

they  might  have  been;  but  I  think  it  is,  inartificially  .'-««.... 

Campion  attended  and  bid  at  the  sale  by  reason  and 

advance  the  ten  per  cent,  deposit  on  sale;  that  not 
having  means  of  his  own  to  pay  such  deposit,  he  would 
^t  have  attended  and  bid  but  for  this  agreement  of 
Brackenndge  to  supply  it,  and  that  his  so  attending 
prejudiced  the  sale  in  the  way  pointed  out  in  the  8th 

wit^^^T  ^T'""''  ''  '"'''-'  *^^^  ^^«  agreement 
witn  Edmund  Campion,  and  Edmund  Campion's  act- 
ing upon  It,  were  the  means  of  deterring  persons  from 
bidding,  who  came  to  bid;  and  that  his  refusal  to  fulfil 
his  .agreement  made  the  sale  abortive  ;  and  that  he 
availed  himself  of  what  he  had  done,  and  what  he  had 
omitted  to  do,  to  obtain  the  land  for  himself  at  a  great 

pklnUff  *°  '^'  ^''''  P^'J"^^'*^  ""^^  ^'''  «^  the 

There  is  room  to  contend  that  there  was  design  in  all 
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this ;  that  the  whole  was  a  scheme  to  obtain  the  land 
for  himself  at  an  undervalue,  in  which  case  there  would 
be  the  element  of  fraudulent  intent.  I  speak,  of  course, 
only  from  the  allegations  in  the  bill. 

This  case  differs  materially  from  Brown  v.  Fisher  (a), 
inasmuch  as  in  that  case  it  was  not  through  any  wrong, 
or  indeed  any  act  of  the  purchaser,  that  the  sale  was 
prejudiced,  if  it  was  prejudiced  at  all,  and  that  it  was 
prejudiced  at  all  appeared  very  doubtful  to  the  late 
learned  Chancellor,  before  whom  the  case  was  heard. 

The  demurrer  is  overruled  with  costs. 


(a)  9  Or.  423. 
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Stammers  v.  O'Donohoe. 

Specific  performance~Si,jnature  of  parde.  to  contract     Pa,.. 

^Se^eoLr..^U^:^^'J""'  f-''*"  '  i*  -  sufficient  if  the 
party  thereto  sou.hJ  to       S    l;;;'"'^"".?'^  ••'^^"^"'-l  '^y  the 
his  agent.     There'fore.  2:;!:XZ^:^St''1  ''  ''"'  ^ 
contract  was  duly  sig„e,l  by  the  purch""r    w'w"    "?  T'  *^^ 
vendor  or  the  auctioneer  acting  in    he  n^t'oH        ,""*  ^^  '''' 
Bequently,  in  conse,„cnce  of  dellys  on  th    pi;  fnt  "^  ''"'^  "'^■ 
attorneys  for  the  vendor  tone  of  Jh         ^        !        '^"•'^''aser,  the 
wrote  "Re  ,S'.'.  purch  se  tl     n  r;*"'  """'  '^'  ^'^"'''^'-  himself,) 
ferring  to  certai^rei      entatr  '  J'Y  ''  ''T  "  ^'""'•"  -<'  -■ 
sale,    ''they  were  not'.       *:;°"  ;  thee     r''rr^"*^°^  *^^ 
Have  the  goodness  to  let  us  kL^X  h  ;«;;       ^  "''      ^     " 
cash  or  give  mortgage.      If  the  httlr  wp  ""  """^  P^^^ 

and  send  you  draft  ft  approvar'and\r.r'^''''''*  ^*  ""''^ 
"Re.?.',  purchase.     Herew  th^le^  «",t'«'^'l»ent  occasion, 

and  on  another  occas":    he  tSo'liS?^  ''^  '^PP^"^^'''" 

immediate  steps  to  enforce  the  00^0;'        ""*''    "  '  """  ^'^''^ 
^^W,  that  there  was  sufficient  in  writing  signed  hv  fi 
charged  to  take  the  case  out  of  the  Stat2n7V\        ^'"""^^  *°  ^^ 
purchaser  was  entitled  to  a  specific  pfor„  / '/"''  *'-^*  ^''^ 

for  sale.  ^     ^  Performance  of  the  agreement 

Although  a  vendor  is  allowed  ereat  lifif,,,?..  •    4.x.     , 
aggerations  he  may  make  as  fo  the  g    eS  ZltT'T'^  "^  ^•'^■ 
of  land  he  is  about  to  offer  for  sale    stn  T      T  """'  ''"P'^^^'lities 
to  make  direct  misstatenent   andt'  ^^^  ""*  ^'  P^'^'^'tted 

of  fact  wh.h  would  tra/tvTZSttr^r  *"  '"^"^'^ 
resident  at  a  distance  to  bid  for  the  propertf   Ther;     "'."''''"^ 

faith  of  whiehtX^r^ri^^^^^^^^^^^  o'^  thf 

^ztTt'cuJ'^''^'  ^.^'  "p-  thX^n^::  .*'?::--* 

liJLAKE,  V.C]  m  pronouncing  a  decree  fn..  »r,o  -c  /  " 

the  instance  of  the  purchaserf  0^;^^  effr ^t  7o  7"''?* 
to  make  an  allowance  in  resuect  of  ti,„  ,f  "°^  to  the  master 
and  ordered  the  vendor  to  ;7:tlS7^^^^^^^^^^^ 

This  was  a  bill  by  Samuel  James  Stammers  against 
^n  OUonokoe,  setting  forth  that  defendant  lX< 
P-tcnding  to  be  owner  in  fee  of  certain  lands  bihe 
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1881.  township  of  West  Gwillimbury,  containing  88  acres, 
less  G^  acres  sold  for  taxes,  offered  the  same  for  sale 
by  public  auction  in  the  city  of  Toronto,  on  the  15th 
of  May,  1880,  when  plaintiff  became  and  was  declared 
the  purchaser  thereof  at  $5  per  acre ;  whereupon  the 
usual  agreement  of  sale  was  signed  by  the  plaintiff  and 
the  defendant,  and  the  plaintiff'  paid  $46.62  as  the  first 
payment  ou  his  said  purchase  in  accordance  with  the 
conditions  of  sale,  the  balance  being  payable  as  follows : 
such  other  sum  as,  with  such  payment,  would  make  up 
one-third  of  the  purchase  money  within  fifteen  days 
after  the  sale,  and  the  remaining  two-thirds  in  three 
years,  secured  by  mortgage  bearing  interest  at  seven 
per  cent. 

The  bill  further  stated,  that  upon  visiting  the  pro- 
perty the  plaintiff  discovered  that  the  statement  in  the 
advertisement  as  to  clearing  and  fencing  on  the  pro- 
perty was  entirely  erroneous,  there  being  in  fact  neither 
made  upon  the  property  ;  and  prayed  specific  perform- 
Btatement.  a^jjgg  Qf  ^j^g  contract  for  sale,  with  compensation  in 
respect  of  these  matters. 

The  defendant  answered  the  bill,  and  the  cause 
came  on  for  hearing  at  the  Autumn  sittings  of  1880, 
in  Toronto. 

Mr.  J.  Bain  for  plaintiff. 

Mr.  Haverson  for  the  defendant. 

The  defence  principally  relied  on  was  that  under  the 
Statute  of  Frauds,  on  the  ground  that  there  was  not 
any  note  or  memorandum  of  agreement  signed  by  the 
party  here  sought  to  be  charged. 

The  cases  cited  appear  in  the  judgment. 

Jan.  11th;  Blake.  V.C. — The  memorandum  signed  in  the  auc- 
tion room  was  not  signed  by  the  vendor  nor  by  the 
auctioneer  on  his  behalf.     This  memorandum  or  the 
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the  a„et,V,„ee. :  ZZnT'',  t  Z^'  "j!"^"  ^^  ^1=: 

near  NpwmnrVpf  ■  SI  1  a    -'^«t'e>so?i.     I'lopertv        t. 

ae  land  referred  to  here  is  1        ^■''"''™'  ">*' 
memorandum  there  i,„„!         /  ,     mentioned  in  the 

interested  in  the  Vr:^:'t::7'ZT7"'' 
memorandum  in  writim.  .nffl.-  7  ,  '  ^'^^''^fore,  a 
of  Frauds.     It  is  said    ho        ^"*  7"'""  '^^  Statute 

<ience,subseque;rthis  dlH;,^;^  ^^?  --Po- 
ing  in  this  resnect      U  '     ^P^'^''  ^^'^^  '^  want- 

/the  tin.e  „7r  sa     ZeTt::'  f"^'  *''!,''*"'"'■" 
letters  signed  by  the  defeXf       ,■'""'  *"'  ""e 

by   hi.^  one^ont'nht/tr^ro"'";"^" 
these  words-   "7?^   <?/^_  «^une,  isso,    contams 

liketoelosethis.^  itX^tf '"■  •  ^'  """ 
l*th  and  I8th  of  J„ne  b^th,  n  laTj^ff"*,"  ™  "•= 
the  defendant's  solieitoi-s  in  !    ^T       ''  '"''"'<>'■  *<> 

and  Stem^e^sa     t  e  de  LZnt       ?  *'  °'''""'''°'  "^'^ 
date:    •     .     "  Th'     1'  "'*' °"  *<^  latter 

«ontmct  of  sale  •  .  "  ";'  """o  ""y  Part  of  the 
know  whether  the  vendee  Zm  pl^^f  ^  '°  '^' " 
mortgage.  If  the  latter,  we  will  pr^are  h^  " 
and  send  you  draft  for  approval  "  TT  .^  °""' 
of  June :  ■■  Me.  StaMmers  K«=  He  ""  "".^■" 
receive  deed  for  aoDrov.!  "     7-        herewith  please 

"  I  shall  take  imSr  ttepf  C^Z  V''  "'""^  ' 
signed  by  the  defendant  al^e     l^T    !.  ""T"^'" 

July:  "&  «»™™.„ Pu^ri.  r."'  ";f ^^^f-i  of 

the  sale  closed  without  further  delav  "    On  T  iff 
of  August,  1880:  «&  Ste«„J  X^*?"  ? 

«te  that  >our  client  would  rather  not  ''  ""*■ 

contract.    We  will  take  si-n  ,      "">' ™"-y  out  his 
the  contract."    T   thet  „!  !  V""T'  """^  --'nd 

letters  were  not  sigitrb::,":  r,:::^,„:'::-  -  -^  ^ 

have  been  diffleultics  in  the  wavnffi     ,■'"■*  """"''' 
27-voL.  xxvm  OR.       ^       """  P"*'"*"^  '■"■■'l 


210 


CHANCERY    REPORTS. 


1881.    to  overcome  ;  but  where  there  wa.s,  as  here,  but  the 

'■"V— '  one  agreement,  and  this  sufficiently  binds  the  purchaser; 

▼•       and  the  vendor,  under  his  own  hand,  expressly  ratifiea 

O'Donohoe.  .  .  p...... 

what  IS  done,  and  adopts  it,  approves  or  it,  m  writing 
refers  to  it  as  the  "Stammers  purchase,"  which  he 
"  would  like  to  close,"  as  "  the  contract  of  sale"  ;  in  a 
letter,  sends  a  deed  for  approval  in  fulfilment  of  the 
Stammers  purchase,  and  threatens  "  to  take  steps  to 
enforce  the  contract,"  the  plaintiff  is  entitled  to  pro- 
duce this  condact,  and  it  being  admitted  that  there 
is  none  other,  the  requirements  of  the  Statute  have 
been  fulfilled,  and  'ihe  plaintiff  is  entitled  to  specific 
performance.  I  'i-hink  there  was  a  very  distinct  writ- 
ten admission  that  the  agreement  was  made,  which, 
under  the  authorities,  binds  as  if  the  defendant  had 
signed  the  original  agreement.  In  Jones  v.  Victoria 
Graving  Dock  Co.  (a),  Mr.  Justice  Lush,  delivering 
the  judgment  of  the  Court  below,  says :  "  To  prevent 
frauds  and  perjuries,  the  Act  will  not  allow  any  other 
Judgment,  ^[n^  of  proof  than  the  writing  itself — if  it  be  in  writing 
— or  a  luritten  admission  that  the  contract  was  made; 
and  that  it  was  signed  in  either  case  by  the  party  to 
be  charged.  But  so  that  this  kind  of  evidence  is  given, 
it  matters  not  that  the  memorandum  was  not  made  at 
the  time,  or  for  what  purpose  the  signature  was  put,  if 
only  it  was  put  to  attest  the  document  as  that  which 
contains  the  terms  of  the  contract  *  *  Secondly, 
it  w^as  objected  that  the  draft,  not  having  been  itself 
signed,  could  not  be  connected  by  parol  with  the  signed 
statement.  This  point  was  one  of  those  argued  in  the 
House  of  Lords,  in  liidgvmy  v.  Wharton,  cited  in  the 
argument,  and  conclusively  disposed  of  by  the  judg- 
ment of  the  House  in  that  case." 

I  note  for  reference  also  the  following  cases  to  which 
I  have   referred  on  the  several  points    argued  before 


(a)  L.  R.  i>  Q.  B.   Uiv.  314,  323. 
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«e:  Ridgwayy.   Wharton  (a),  OUlatley  y.   White  (b)     1881 
for^^^^Holfonl  (o).  Child  v.  Conb/r  (d),  WrZ  ^ 

Vermg  (g),  Coles  v.  Trecothlck  (h),  Oven  v.  Thomas  (i)  ^'^"""~- 

Cathngy.  Krng  (n),  WiUia^s  v.  Jordan  {oiZm 
on  Vendors  and  Purchasers,  202;  /'./on  Sne  ific  Per 

w  "r "''-'  ^''''  '■  ^"^^'^--^  ('•)'  ^-'-  v: 

a  tarm,  81 J  acres,  twenty  acres  cleared  and  fenced" 
It  wa,  on  the  faith  of  this  statement  that  the  pLTntlff 
purchased.     It  is  true  that  a  vendor  is  allowed  a  con 
siderable  amount  of  latitude  in  the  statements  or  ex- 
aggerations he  may  make  as  to  the  general  qualities 
and  capabilities  of  the  land  he  desires  to  seH     bu 
where  as  here,  distinct  matters  of  fact  are  pres;nted 
as  inducements  to  a  purchaser,  who  is  reside' t  many  -^-t. 
miles  from  the  property,  on  the  faith  of  which  he  pur 
chases,  then  the  defendant  is  bound  to  make  tC^ 

nent  BMng  Sonety  v.  Young  (u).     There  musfbe 
a  decree  for  Specific  Performance,  with  a  reference  to 
the  Master  to  make  an  allowance  in  respect  of  the  ma' 
ters  misrepresented,  with  costs  to  the  plaintiff    The 


(a)  3  De  G.  M.  &  G.  677  ;  S 

(6)  18  Gr.  1. 

(d)  3Swa.  423. 

(/)  DeG.  &  J.  687. 

{h)  9Ves.  234. 

0")  L.  R.  5Eq.  527. 

{I)  L.  R.  18  Eq.  1. 

(n)  L.  R.  5  Ch.  Div.  660. 

(p)  1  Ves.  Sen.  7. 

(r)  3  A.  &  E.  356. 

(t)  6  Gr.  317. 


C.  6  H.  L.  Ca.  238-287. 
(c)  1  Sm  &  Giff.  101. 
W  3  Drew.  523. 
ig)  1  Kee.  729. 
(i)  3  M.  &  K.  353. 
W  L.  R.  20  Eq.  412. 
{m)  L.  R.  18  Eq.  4. 
(o)  L.  R.  6  Ch.  Div.  517. 
('/)  L.  R.  6  Eq.  218. 
(«)  1  Bing.  9. 
(u)  18  Gr.  566. 
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damages  and  costs  can  bo  set  off  against  the  purchase 
money,  which  can  also  be  settled  by  the  Mnste-.  The 
reference  is,  of  course,  confined  to  the  two  matters,  tlte 
absence  of  clearing  and  fencing. 


GOODERIIAM  V.  ToUOiJTO  &  NiPISSINO  RAILWAY 
CoMPAN\. 

Fox  V.  Toronto  &  Nipissinc.  Railway  Company. 

Receiver— Passing  accounts — Unauthorized  paytnentt—  Allowance    of 
items  paid  without  authority — Costs. 

The  Receiver  appointed  to  receive  i.he  proceeds  of  a  railway  company 
and  apply  the  same  in  carrying  en  the  business  of  the  company, 
paid  ^.55.97  to  the  owner  of  lana  over  which  the  line  ran  for  the 
right  of  way  over  his  lands,  h-j  having  threatened  to  obstruc*-  the 
passage  of  the  company's  trains  unless  paid.  On  passing  his 
accounts  the  Master  refused  to  allow  the  payment  in  favour  of  the 
Receiver,  which  ruling  of  the  Master  was  affirmca  on  appeal,  as 
such  payment  did  not  properly  come  under  the  head  of  "  working 
expenses  and  outgoings  "  for  the  road,  and  which  alone  the 
Receiver  was  authorized  to  pay  ;  but  the  Court  [Spraooe,  C] 
gave  the  Receiver  liberty  to  take  out  an  order  now  for  the  allow- 
ance of  this  disbursement,  on  payment  of  the  costs  of  the  appeal — 
but  refused  to  make  such  an  order  in  respect  of  fees  paid  to  the 
Solicitor  of  the  company  for  the  examination  of  titles,  as  there  was 
not  any  evidence  to  shew  that  the  payment  was  such  as  would 
have  been  sanctioned  by  the  Court  if  appUed  to  in  the  first  instance 
for  permission  to  pay  the  same.  * 

Appeal  from  the  Master's  report  under  the  circum- 
stances stated  in  the  judgment. 

Mr.  MacUnnan,  Q.C.,  and  Mr.  Kingsford  for  the 
appeal. 


Mr.  R.  M.  Wells,  contra. 
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'ug  "I  liw  accoiinta  "'"  ""  "'•>  l'"™- 

Mr.  dm;,  i,,  appointoil  rocciver  of  "thp  ,i„f     ,     ,  , 

«na  profit.,  thereof  an.lTf  T     7      ,    '■"™'"«».  '■'"••es 
«l'«ll  "  provi,l„  ZZ        I  •""'  "»  """I'  --"".iver  he 

au*l»,.i»„  eo  pay  our^/t:,  cl:;r  Hie""'    ''"  /' 
wo,k,„g  exp„„„c,,  a,Kl  otWiouU^l,     T     TV'."" 
disailowej,  and  os  tl„.    ,„,     °  '"S»;     Dio  hrst  item 
Oi-al-owed,  is  a  .„:„te.  l^Zf  ^f*,  ^">""i-'y 
paid  by  tl.c  reooivor  „s   dur.„  !'        '«''  "  "■"" 

own«.  of  land,  for  ri^tf;  t;;""/:';"'™"^'  "" 

was  about  obstnutii,-  Mi»  >,  .         """  °™» 

ofeoe™„,theco,.; :;  to";:;:?::'  tT  t^;™^ 

tioa   would  of  coiuNP   K  "■J'"ie"t.     bucJi  obstruc- 

threatof  the  ownrmilt  :  ""'^T''"  ^=''  "">'  ">» 
oarried  out-   stni     1,     *  ""«'"  "'  ^a™  been 

ownorhavilVa  th  LZ'r  1''"'  """"'  -"  "'« 
of  bond  holders  ,^r  „,        ""'',.°™''''  Paramount  to  that 

for  unpaid  prell  tn^trr- ^''"^  f  "'  "» 
advised  that  he  might  Tndt  he  •"  ""*""  ^""  ''^ 
excused  if  he  naid  t?,„  „  ,  ,     "'""""tonccs   be 

fund  out  of  vhrjh  the  T'"'  ''""'  ^'"«  »"  »"-'■• 
«pp.y  to  the  Cot  tf  saSr  C"'"  '^  ™^^^'  ""0 
not  apply  for  the  ^netioT  tie  Coi'rT  b^' h  "\f' 
m  h,s  account  as  a  proper  navment  ,  "^'"'^'"^  " 
clearly  does  not  come  wTm?,?^  ^'^  '" "^  "P™'""  " 
road,  nor  within  the  teTm"::?'"^/^;'';"^^'^  "'  *« 

".ean  in  this  connect   rcurrlrrl:.'*  "^"""'^ 
Jay.     To  aive  if  «      •  i    ^^^^^  expenditure  or  out- 

Pa.ment.  «uch  a.  were  heid  by  my  Lther" Pwjj 
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in  this  case  not  to  have  been  authorized  by  the  terms 
of  the  receiver's  a|)[)oiritnicnt. 

I  think  then  that  in  strictnes.^  the  payment  was 
ultra  virea ;  but  at  the  same  tiuio,  looking  at  the  cir- 
cum.stances  under  which  it  was  made,  and  the  position 
and  right  of  the  land-owner,  it  was  unreasonable  to 
object  to  it,  and  if  upon  the  objection  being  allowed, 
the  receiver  had  simply  applied  to  the  Court  to  sanc- 
tion the  payment  1  should,  if,  the  application  had 
como  before  me,  have  granted  the  application.  What 
he  does  is  to  appeal — in  that  I  think  he  cannot  suc- 
ceed— or,  in  the  alternative,  for  an  allowance  by  the 
Court  of  thi.s  and  another  disputed  item,  or  for  such 
other  order  as  to  the  Court  may  seem  meet.  Coming 
before  me  in  this  shape  I  may  properly  sanction  the 
payment,  while  I  think  the  Master  was  right  in  dis- 
allowing it.     I  will  deal  with  the  costs  presently. 

The  other  subject  of  appeal  is  the  disallowance  by 
the  Master  of  a  sum  of  $'74;  paid  by  the  receiver  to  a 
Judgment.  gQ]i(.jt;Qi.  ,)f  tin;  defendants  for  professional  services 
rendered  at'tfr  the  date  of  th  -  appointment  of  the 
receiver,  in  tlie  examining  of  titles  to  129  parcels  of 
land  on  the  line  of  the  Lake  Simcoe  Junction  Rail- 
way. I  find  among  thi>  papers  a  certificate  to  the 
above  effect  made  by  t1,(!  solicitor,  and  he  adds  that 
the  work  was  necessary  to  be  done  before  the  Lake 
Simcoe  Junction  Road  could  be  accepted  by  the  defen- 
dants' company  under  the  agreement  between  the  two 
companies,  and  that  under  the  agreement  it  could  only 
be  charged  against  the  defendant  company. 

Taking  ail  this  to  be  strictly  correct,  as  I  have  no 
reason  to  doubt  that  it  is,  the  question  remains 
whether  it  was  a  payment  which  the  receiver  had 
authority  to  make.  In  my  opinion  this  question  can- 
not be  answered  in  the  affirmative.  The  services  for 
which  the  payment  was  made  were  certainly  not  work- 
ing expenses  of  the  road,  nor  were  they  "outgoings,"  in 


the  sense  of  heing 


/^l  1  %^-wi 


ent 


idit\irf 


r  outlay 
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r;,'t,':«,:r:;ii,:,';i:  ir  °""«"""  ^^-'  -■■ 
of  «>.o„  a  e„a;„:'o,"i'  iIh  "  '^^"Cr::^"-'  'r^r 

the  Court  t„  .!i/eott„  ,'  Z'Z^/':^  '"' 

an  application  by  the  ,011.1.7       .      f      "'"  """ 

tho  Act  42  Vict  cl  02  y  ?""""'"■  "■'"'' ''X 
ontcrod  into  bt«e"t'"j' "'""'"  "«'— '  '-1  l^-n 
J"ly,  187C,  for  tV  LIX tv  «"T'""  ""  "'"  '«'" 
the  Toronto  „„,,  mJ^ZZti  ^""'""  ''""""<'"  '° 
which  a«.e„,o„t  cS  V Xw  ilr  :'tT  ''T™ ^' 
ra.  way  company  sl.ould  not  bo  re  J  f  ""u" 
railway  of  the  former  until  ,l        '  "  """'"  *<> 

the  hL..  .,„ ,  „„,.";'   ";'  '  "'«  n'anaginj,  <iir,    tor  of 

and,  .,  ..ent  of  ;;:^tHrr:a;'ta:'°  "'?""'"» 
by  the  Toronto  and   Nipi,,°„^^^''"  """  .'■""'"■'"' 

i.y  the  con,pan;"oT[h',,t ::;;';:'  "-■'  -*»d 

'W.  whether  tho  ,„„„„,,er  „  ^  '  '  '^  fS^'"'™'  "f 
or  what  had  been  d„„„°u„a'r  ?LT' """' ™'^'«^<'. 
the  appointment  of  the  rcceiv  ,  or  r^T"' ■'"•''""^ 
be  the  case,  that  these  profe  IL'J  '      '%'*  """ 

that  e,.,,e  would  apnear     .IT  """"""'•  "'"'''^b  in 

lie.-  date,  come  toTre'derci""'  f'T"^  '°  »»  »- 
the  appointment  of  he  reeei  t""'  ^''"f '  '"  »"»^ 
may  not  bo  shewn  that  1 1;  „pett:r  ^  'r"'  " 
should  be  paid  fovth^  ...    ■       •  ^  *  ^^''^  solicitor 

iunds  whicVco,!: :, '  Cdr Jtr'™'  -"'  -'"■^ 

have  to  say  that  it  i,  ,,,  [    T  """'"'"■  b>"  I 

before  me.  "'  *''™  "P™  tbe  material 

being^nrj  ti'  t^lrr"'  r'*  -^'-    ^^^  -elver 
'-be  one  order.    The  co,W'ta:^\X  J^ttt 
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should  be   only  such   costs  as  he  would  have  been 
^^^^^■^^  entitled  to  if  the  appeal  had  been  only  in  respect  of 
Toronto  &  ^^®  disallowance  of  the  item  of  charge  for  solicitor's 
bI^^co"  fees. 


Lario  v.  Walker. 

Conveyance  in  fee — Repugnant  limitations — Pleading — Demurrer. 

The  grantor  conveyed  certain  lands  to  the  grantee,  his  heirs  and 
assigns,  and  by  a  proviso  at  the  concluding  part  of  the  deed 
declared  "nevertheless,  that  the  above  L.  shall  have  no  right  to 
sell,  alien,  or  dispose  in  any  way  whatsoever  of  the  above  men- 
tioned premises,  but  have  only  the  use  during  his  life-time,  after 
which  his  children  will  have  full  right  to  the  said  property  above 
mentioned." 

Held,  on  demurrer,  that  such  proviso  was  repugnant  to  the  grant  and 
habendum  in  fee,  and  therefore  void. 

The  bill  stated  that  the  plaintiff  was  grandson  of  L.,  who  had  died 
intestate. 

Held,  that  this  did  not  sufficiently  state  the  title  of  the  plaintiff. 

The  bill  was  by  Joseph  P.  Lario  against  Hiram 
TTaZ/cer, setting  forth  that  in  1837  one  Anthony  Lagrave, 
being  owner  of  certain  lands  in  the  township  of  Sand- 
wich, by  a  deed  of  the  16th  October  of  that  year, 
conveyed  the  same  to  one  Louis  Labadie,  "  to  have  and 
to  hold  the  said  land  and  premises  with  the  appurten- 
ances unto  the  said  Louis  Lahadii,  his  heirs  and  assigns, 
to  the  sole  and  proper  use,  benefit;  and  behoof  of  the  said 
Louis  Labadie,  his  assigns  for  ever ;"  with  absolute 
covenants  for  title,  peaceable  and  quiet  possession, 
further  assurance,  &c.,  with  a  proviso  subsequently  con- 
tained therein  "  that  the  above  Louis  Labadie  shall 
have  no  right  to  sell,  alien,  or  dispose  in  any  way  what- 
soever of  the  above-mentioned  premises,  but  have  only 
the  use  during  his  life-time,  after  wliich  his  children 
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WU,  Wf„„  Hght  to  the  »d  p^pert,  .^,,.^,,. 

registe,ed,co„;;e?th!S'f';  'SH  by  ""^'^  -""^ 
duly  registered  convpvprl  *i  ^     '  ^^^''  ^^  ^^ed 

w  that  both  irs  pwr;  7f<',^^'»d»t; 

defendant  had  before  ,.„,  ■taf'affe  and  the 

interest  in  the  landj  £„  HT^""^  '""'""'■  "'  »"^««d 
estate  of  lolTialil   '°*"^'.°««'=<'  of  thelimiied 

declared  that^hfptS^rwrild?  'I  "'«'''  "" 
said   lands  with  the  ^.l  ^^-^  entitled  to  share  in  the 

-«htbepa,.:t^,itit?:'hrj?:?--™ 

■    The  defendant  demurred  for  want  of  eguitv 

onr^:r:hrtt^ss'hi~^^ 

^iatedhisown  title  ontV  f  f  ""^^  sufficiently 
that  appeared  ^tiZj^lt:  ^!  ^  '"^'  ''  '''  ^" 
might  have  executed  TJuf-  "  ^^f'  °^  ^^  <l^d 
parties  other  than  the  plaintiff""""  ''^  ^'^^^^^  *^ 

Mr.  CasweZ^.  for  the  demurrer. 

Mr.  5o2/c^,  Q.  C,  contra. 

Walsh  V.  Trevanion  (a)  Mever^  ^j  m     z  /z^   r. 

Hartman  (e),  Broome's  Legal  mZJLT^''''  ^• 
p.  556,  were  referred  to.  '  ^'^  '^-  «^«-  ^i 
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(«)  15  Q.  B.  733. 
(c)  12  U.  n.  R   510 
('■)  27  U.  C.  R.  460.' 
28— VOL.  XXVIII  GR. 


(*)  9  U.  C.  R.  242. 
i'l)  16  U.  C.  R.  405. 
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RpRAGGE,  C. — The  principal  question  raised  by  this 
demurrer  is  whether  on(  LouIk  Labadie,  who  is  dead 
intestate,  took  a  fee  or  life  estate,  under  a  conveyance 
to  him  from  one  A  nthony  La  grave. 

The  conveyance,  which  is  dated  the  IGth  of  October, 
1837,  is  expressed  to  be  for  the  consideration  of  £400, 
paid  by  the  grantee  to  the  grantor,  and  purports  by 
the  usual  words  grant,  bargain,  sell,  release,  and 
confirm,  to  convey  certain  lands  therein  described,  unto 
the  said  Louis  Labadie,  his  heirs  and  assigns  for  ever. 

The  habendum  is  "unto  the  said  Louis  Labadie,  his 
heirs  and  assigns,  to  the  sole  and  proper  use,  benefit, 
and  behoof  of  the  said  Louis  Labadie,  his  heirs  and 
assigns  for  ever."  The  deed  contains  covenants  for  good 
title,  quiet  possession,  and  further  assurance.  Then 
follows  this  proviso,  "  Provided  always  And  neverthe- 
less that  the  above  Louis  Labadie  shall  have  no  right 
to  sell,  alien,  or  dispose  in  any  way  whatsoever  of  the 
above  mentioned  premises;  but  have  only  the  use  dur- 
judgment  jng  his  lifetime,  after  which  his  children  will  have  full 
right  to  the  said  property  above  mentioned." 

I  think  it  is  not  material  whether  this  proviso  is  to 
be  regarded  as  a  condition  annexed  to  the  estate  con- 
veyed, or  a  limitation  of  the  estate.  In  Doe  Meyers  v. 
Marsh  (a),  the  conveyance  was  to  Hannah  Marsh,  her 
heirs  and  assigns;  habendum  "to  the  said  Hannah 
Marsh,  her  heirs  and  assigns  so  long  as  she  remains  the 
widow  of  Mathias  Marsh;  but  should  she  marry  or 
decease,"  then  to  her  two  softs,  naming  them  in  fee. 
Sir  John  Robinson,  who  delivered  the  judgment  of 
the  Court,  was  of  opinion  that  all  that  was  said  in  the 
habendum  should  be  looked  at  as  "  constituting  a  limi- 
tation rather  than  a  condition,  and  as  coming  within 
the  rule  that  where  the  habendum  is  repugnant  and 
contrary  to  the  premises,  it  is  void ;  and  the  grentee 
will  take  the  estate  given  in  the  premises." 
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the  habendum  were  in  the  same  words,  followed  in 

d  auk  In  f  ^  '  '"'""  ''"'  '^  ^^^  g^--^-  "-de 
default  in  performing  a  covenant  therein  set  out  the 

deed  should  become  void  and  the  land  granted  shi  M 
revert  to  the  grantor.  It  was  held  that  the  cor.dition 
could  not  stand  with  the  grant,  and  that  the  cond  t  on 
was  void.  ^^n^i'iuu 

In  the  subsequent  case  o{Oivston  v.  Williams  (b)  the 
same  learned  Judge  expounded  the  rule  and  the  reason 
upon  which  It  was  founded  in  the  construction  of  convev^ 

rtilTbnn      ^"^^,^"^^^^i«"i«g  the  reasonablenesB  of  it 
stil  holding  the  Court  bound  to  act  upon  it-following 
?,'^^'^":f'  case  (c),Sheppard's  Touchstone  (d),  4  C,  w! 
Digest  (e),  and  Doe  Tlmmis  v.  Steele  ( f)     7n  til 
three  cases  the  qualification  of  the  elfal  gfven  iii: 
opei-ative  words  was  in  the  habendum  itself    The  rule 
must  app  y  a  fortiori  where  the  habendum,  as  well  a 
the  operative  words,  carry  the  fee  simple  and  the  qui" 
fi  ation  as  to  the  estate  conveyed  is  in  a  subsequent  — 

It  IS  after  the  covenant..     I  take  it  that  the  proviso 

tion^or  hmitation,  as  put  by  Coke   upon   Littleton, 

^  Nothing  is  more  clear  than  that  a  condition  or  pro- 
vision m  any  shape,  that  a  grantee  of  a  fee  simple  shall 
not  alien,  is  repugnant  and  void,  because  the  pow  r  of 
alienation  is  an  inseparable  incident  of  the  estate.  The 
further  provisions  this  deed  that  the  grantee  shall 
only  have  the  use  of  the  land  during  his  life  and  t^^t 

ZLt'"'.'  ''  '""'l  ^^  '^  '''  chilLn,isro  rept 
nant  and  void  upon  the  grounds  upon  which  the  Lt. 
that  I  have  cited  from  the  Upper  Canada  ronnvf 
decided,  '^I'pei  «.  anaaa  leports  were 
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(a)  12  U.  C.  K.  510 


(c)  2  Co.  236,     id)  102,  113,     (e)  97, 


W  16  U.  C,  R. 


405. 


(/)  42  Q.  B.  663. 


The  defendant  demurs  ore  tenus,  for  that  the  plain- 
tiff has  not  sufficiently  pleaded  his  own  title.  All 
that  he  alleges  is  that  he  is  grandson  of  the  grantee, 
Louis  Labadie,  who  died  intestate.  Non  constat  but 
his  own  father  may  be  living.  Neither  Grant  v. 
Eddy  (a),  nor  any  other  case  that  I  have  seen  warrants 
me  in  taking  this  as  a  sufficient  allegation  that  the 
plaintiff  is  entitled,  under  a  limitation  over  upon  the 
death  of  Louin  Labadie  to  his  children. 

I  have  examined  all  the  cases  to  which  I  have  been 

referred  in  this  case,  and  some  others.     Those  cited  for 

Judgment.  ^^^  plaintiff"  are   distinguishable  ;  but  to   point  out 

wherein  they  are  distinguishable  would  occupy  more 

time  and  space  than  I  have  at  my  disposal. 

The  demurrer  is  allowed,  with  costs. 


(a)  21  Gr.  45,  568. 
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Adamson  v.  Adamson. 

■statute  of  LirnUathns-Equitahle  vemahuter-Practlce 
former  Ml-Beading  evid^rce  informer  suit 


1881. 


Sea  judicata. 


Disviiitml  qf 
Secondary  evidence— 


The  plaintiff,  who  was  a  cestui  mie  (rust  in  ro^  ■    , 
legal  estate  three  years  after  the  dtrth  of  th  1 T'''''^  '^' 

was  attempted  to  be  shewn  bv  thl  If  ,  .  ?'"*  ^"^  ^'^^-  I* 
band,  had  been  in  Vos:ZXXtS:trT'  ^'''  '^^  '"«- 
years  when  the  tenant  for  life  cLd  I  1875  1  T*'  '"'  '^''"^ 
to  tbe  land  by  length  of  possession  '        ''"'  *''*  ''''  ^"^^  ^""««d 

:i  n:th^^trb:tr  ^^^^^^^^      «-^^  ^  --ntion. 

pelled  the  trustee  to  trptLtdittTr       "'''  "^^^"^  ^"'"■ 
earlier  date,  for  his  ri^ht  had  nnl   T  ^"^  Possession  at  an 

the  tenant  ^or  ^i^ Si:::^^^-,^-^;^.  the  death  of 
barred.  ^™   *°  the  land  was  not 

A  former  suit  had  been  instituted  by  the  nliinfiH'      i  ■  v.  ,    , 
dismissed,  as  the  plaintiff  had  not'a  qui,S  the  L    .       'f  '"" 
after  the  bill  was  filed.  ^  ^  ^"^^^  ^^^^^"^  "^^tU 

Held,  (1)  that  under  such  circumal-nnn«»  +i, 
judicata;  ^uA  i2)  tl^.t  tk:^^::i^XZTr  ""  ""*  "^^ 
theexaminationof defendant bytheplainliff.,  ™'''  ""*  "'"'* 

in  the  present  one.  the  issue  bel*g;Slu;\^^^^^^^ 

This  was  a  suit  instituted   by  AlfvP,?    Ari^ 
ag^nst  Mary  D    A^^,   ,J  ^^^^  /,  ^«»  ,^^^ 
forth  that  Joseph  AUam^on,  father  of  the  p  aL  ff 
was  tena„t  m  fee  of  the  lands  i„  question  in  th    catf 
The  evidenee  adduced  shewed  that  by  indenturrnf 
e^e  and  re  e^  dated  the  8th  and  9thiys  7ZJ 
1837.  Joceph  Aclamso^  had  conveyed  the  premises  to 
Peter  Adanimn  and  Jarnes  Cnkman  in  trnstf     .i 
use  otMlenAia,nson.,^.,  wife  „"S  ^Z  Zm 

The  bill  further  alW'^d   thaf  ir,  +1, 
Tfij       4  7  ""cg-u  matin  the  spnnor  of  isfio 

«;.»  ^  J.™«  demised  this  lot  to  OkaL  loa,^!, 
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1881.  the  husband  of  the  present  defendant.  In  December, 
1863,  Charles  Adamson  died,  leaving  the  defendant 
his  widow,  who  continued  in  possession,  or  in  receipt, 
of  the  rents  and  profits  of  the  lot  so  demised  to 
Charles;  and  George  Adamson,  in  1865  died,  leaving  the 
plaiutiff  solely  entitled  in  remainder.  The  bill  further 
stated  that  some  years  after  the  execution  of  the  deed 
of  trust  Coleman  died,  leaving  Peter  Adamson  his 
co-trustee  surviving,  wlio  died  in  1865,  having  by  his 
will,  dated  the  7th  of  March,  1864,  devised  the  legal 
estate  in  the  trust  property  to  Charles  Mitchell  and 
wife,  who  on  the  26th  of  January,  1878,  conveyed  the 
same  to  the  plaintiff.  Ellen  Adamson,  the  tenant  for 
life,  died  in  February,  1875. 

The  answer  of  i\  f.  defendant  denied  the  demiso  of 
the  lot  in  question  to  her  late  .usband,  or  that  he  had 
ever  been  in  possession  thereof  as  tenant  to  Ellen 
Adantson,  and  alleged  that  her  husband  died  about 
the  20th  of  December,  1863,  intestate,  being  then,  and 
Stetement  having  been  for  some  time  previously  in  actual  posses- 
sion ;  and  that  since  his  death  she  and  their  children 
had  continued  in  such  possession.  She  alao  raised  the 
defence  of  the  Statute  of  Limitations. 

At  the  hearing  it  was  shewn  that  the  tenant  for 
life  had  been  in  actual  possession  by  herself  or  her 
tenant,  one  George  Lawrence,  up  to  the  1 6th  of  October, 
1862,  as  was  evidenced  by  the  production  of  receipts 
for  rent;  she  then  put  her  son  Charles  Adamson  into- 
possession,  but  still  continued  to  assert  her  own  title. 

The  cause  came  on  for  the  examination  of  witnesses 
and  hearing  at  the  sittings  at  Toronto,  in  the  autumn 
of  1878.  The  facts  then  established  were  substantially 
as  above  set  forth. 


Mr.  Attorney-General  Moiuat  and  Mr.  Maclennan, 
Q.C.,  for  the  plaint'.IT. 

Mr.  Blake,  Q.C.,  and  Mr.  Bethune,  Q.C.,  for  the 
defendant. 
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co^nsoritecTa^^'  '""  "^'^^^^"^^  '"  tl,e  judgment,    1881. 
counsel  cited  and  commented  on,  Mllh  v.  Cmnl   (a)    ^—r^ 

ncnnpsonySlMpsou  (b),  Garrard  v.  Tack  (c)  j^7  v  "r^ 
Wilson  (d),  Asher  V.  Whitlock  ie)  The  Aftnlt  r  *'"'"^»- 
eral  v.  Magdalen  College  (/).      ^  ^'  ^"^^'^«2/-^«^- 

on^trrt'^of'^h°Tr*'f'"^"''^"^J^^"^"'^  ^^«  raised  re.. :«., 
fiL    .  ^!r      ,        .^<^^^»J^nt-     This  is  the  second  bill 

W     ^K- ,      P^T'^^  ^^'"'"^*    *^«   defendant.      The 
former  bill  was  filed  before  the  plaintiff  obtained  a 

Ihe  bill  was  for  possession  as  entitled  in  remainder 
a  ter  the  death  of  the  tenant  for  life,  and  for  i^on 

hrtheTr'^ ^'^-   ^'" ^^^™^^  Vice-ChanceCh   d 
that  the  bill  was  premature  so  far  as  it  sought  posses- 
sion, as  the  plaintiff  had  not  acquired  the  lec.rt  1 
^1]  alter  the  filing  of  the  bill,  and  Mitchef Jnot 
made  a  party;  and  he  held  that  the  case  made  for 
waste  was  not  sustained  by  the   evidence,   and   the 
b  11  was  dismissed  with  costs;  but  dismissed  "wUh^uI  ^^^ ' 
F^judice  to  any  other  proceeding  the  plaintiff  may 
take  on  his  present  title;"  that  wotld  be'on  hif  S 
title  which  he  had  then  acquired  as  well  as  on  tf 
equitable  title.     The  decreets  drawn  up  is UL^ 
t^lly  in  accordance  with  the  judgment,  adding    unl 
his  title,  acquired  penc?e7i?e  Zi^e.'- 

The  defendant  now  contends  that  the  matter  in 
question  n  this  suit  is  ...  Judicata  in  the  tt.n  r 
suit     It  IS  not  set  up  by  the  answer,  and  the  deZ 

answei      It  could  not  have  been  intended    and  fh. 

earned  Vice-Chancellor's  judgment  gives  no  ^L^ 

for  the  contention,  that  in  any  future  proceediniT. 

Plaintiff^uld  be  confined  to'his  title^d'^^^^^ 


(a)  L.  R.  20  Ell  692. 
(-;)  8  C.  B.  231. 
(e)  L.  R.  1  Q.  B.  1. 
(.'/)  2o  Gr.  550. 


(6)  1  Dr.  &  Wn.  489. 
(d)  L.  R.  8  Ch.  888. 
(/)  6  H.  T,.  0.  189 


*       ( 


4 

4 


184 


CHANCERY   REPORTS. 


1881. 


i"t 


dente  lite,  to  the  exclusion  of  his  title  as  cestiu  que 
trust  under  the  trust  deed  of  Joseph  A  damson.  All 
that  was  decided  upon  that  branch  of  the  plaintiff's 
case  was,  that  whatever  the  esse  of  the  plaintiff  as 
cestui  que  trust,  whether  well  or  ill  founded,  as  to 
which  there  was  no  adjudication,  his  bill  was  prema- 
ture, as  he  had  not  *hen  acquired  the  legal  title.  If  I 
should  now  put  the  defendant  in  a  position  in  which 
she  could  set  up  that  as  res  judicata,  which  was  not 
in  fact  adjudicated,  I  should  frustrate  instead  of  carry 
out  the  expressed  intention  of  the  learned  Judge 
before  whom  the  former  cause  was  heard.  I  decided 
a  point  analogous  to  this  in  Mitchell  v.  Strathy  in 
March  last  (a). 

I  do  not  say  that  the  decree  in  the  lormer  suit,  if 
set  up,  would  be  res  judicata,  upon  the  case  made  in 
this  suit ;  but  I  ought  not  at  any  rate  to  assist  the 
defendant  in  setting  it  up. 

The  plaintiff  offers  as  evidence  in  this  suit  the  ex- 
jnigment.  amination  in  the  former  suit  of  the  defendant  by  the 
plaintiff ;  and  also  the  evidence  taken  vivd  voce  at  the 
hearing  of  the  same  suit.  The  defendant  objects,  but 
I  think  both  are  admissible.  Mr.  Daniell,  5th  ed.  764, 
states  the  rule  as  I  have  always  understood  it  (except 
of  course  that  in  this  Court  no  order  is  necessary.) 
'•  The  depositions  of  witnesses  which  have  been 
taken  in  another  cause  may,  as  well  as  other  proceed- 
ings, be  read  at  the  hearing,  (under  an  order  to  be 
obtained  for  that  purpose),  if 'the  two  suits  are  be- 
tween the  same  parties  or  their  privies,  and  the  issue 
is  the  same,  and  such  depositions  are  admissible  in 
evidence  in  the  former  cause."  Here  all  these  neces- 
sary elements  concur ;  and  the  question  in  this  suit 
was  the  same  as  in  the  former  suit,  the  difference  be- 
tween the  two  suits  being  that  one  remedy  sought  in 
that  suit  is  not  sought  in  this.  The  plaintiff  failed  in 
that  suit  for  reasons  apart  from  that  which  was  the 

(a)  See  ante  yage  80. 
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question  m  issue  between  them.     The  question,  or  the    1881 
qucstxcns    between    the   parties,   were'  whether    the 
plamtifF  jascestrnque  trust  in  remainder  umler  the 
^rust  deed  of  his  lather;  and  whether  his  remedy  was 
barred  by  the  Statute  of  Limitations.     The  7e7  Zh 
stantml  issue  between  the  same  parties  in  both  suits 

stllr"'   "'^^'^^    '''    P^'""^^^  '^   barred   by  the 

In  Williams  J.  WiMlams  (a),  Sir  Eichard  KindersUy 

puts  the  question  thus:  "The  principle  upon  which 

uit tutuTe'l  b  :'"^  "r  '''  '''''  ''''-''^  -«t"- 
suit  instituted  between  the  same  parties  or  their  re- 

presenta  ives,  and  the  issue  is  substantially  the  same 

in  bo  h  that  which  would  be,  and  in  faet  wa^  eviden" 

m  the    former  suit,    may    be    read    in    the    latter" 

The  examination  of  the  defendant  in  the  former  suit 

would    seem  to  be   admissible  also   as   evidence  on 

another  ground  viz.,  as  admissions  against  interLt 

Ihe   principal  question  raised  is.   as   I   have  said 
under  the  Statute  of  Limitations.     If  the  title  of  1he  -^-- 
plaintiff  ],ad  been   legal   instead   of  equitable   there 
cou    .  I  apprehend,  be  no  difficulty  in  Ms  casJ.    The 
eftect   of   the   corresponding  section  of  the  English 
sta  ute  IS  so  succinctly  and  accurately  stated  in  Melsrs 
Darby  S  Bosanquet's  book  on  the  Statute,  p    236 
that  I  cannot  do  better  than  quote  from  it.     Speaking 
of  cases  of  legal  title  it  runs  thus:  "  The  efr^3 
fourth  branch  of  the  third  section  and  the  fifth  sect  on 
s   in  general,  to  give  the  person  entitled  to  a  future 
estate  a  new  right  at  the  time  when  the  prec  dZ 
estate  determines,  so  that  if  the  owner  of  an  estlte 
grant  out  of  it  a  particular  estate  with  reversion  o 

eTa^  tlk  '^"^^^"^'.-^  *h^  —  of  the  partiTula 
estate    takes   possession,  the   right   of  the    persons 
entitled  m   reversion    or    remainder   will   accr  H 
the  determination  of  the  particular  estate ;  and  thl 


(a)  10  Jur.  N.  S.  608. 
29— VOL.  XXVIII  GR. 
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1881.  evon  if  the  grantor  liad  discontiniuid  possession  bofore 
the  time  of  liis  grant.  Though  the  statute  may  bo 
running  against  a  settlor  at  the  timo  the  settle- 
ment is  made,  yet  the  fact  of  the  grantee  of  a  par- 
ticular estatfi  taking  possession  under  the  settlement 
will  revest  the  title  of  all  persons  entitled  to  remain- 
ders under  the  settlement,  as  well  as  that  of  the  settlor 
and  his  heirs  in  reversion.  If,  however  twenty  year* 
elapse  after  the  dispossession  of  the  grantor,  without 
the  grantee  of  the  particular  estate  entering  into  pos- 
session, the  provisions  under  discussion  would  not 
save  the  persons  entitled  in  remainder  or  reversion 
from  being  barred,  as  the  grantor's  title,  and  that  of 
those  claiming  through  him,  is  then  extinguished  as 
from  the  time  when  the  statute  began  to  run,  and 
therefore  the  particular  estate  is  treated  as  if  it  never 
came  into  existence."  The  point  is  also  stated  with 
great  clearness  in  Mr.  Hayes's  book  on  Conveyancing, 
6th  ed.,  vol.  I,  p.  253. 
Judgment.  The  29th  section  of  our  Act,  R.  S.  0.  ch.  108,  places 
equitable  titles  upon  the  same  footing,  as  regards 
the  statute,  as  legal  titles,  giving  statutory  force  to 
what  had  theretofore  been  held  by  Courts  of  Equity 
by  analogy  to  or  as  following  the  enactments  of 
previous  Statutes  of  Limitations  in  regard  to  legal 
titles.  So  that  as  observed  by  the  learned  writers 
whom  I  have  just  quoted  (p.  234),  with  certain  excep- 
tions which  do  not  apply  to  this  case,  "  it  may  be  taken 
that  every  suit  in  equity,  the  nature  of  which  is  in 
any  way  to  recover  land  or  rent,  is  within  the  24th 
section,"  the  .section  corresponding  to  the  29th  in  our 
Act. 

None  of  the  cases  cited,  and  none  that  I  have  seen, 
controvert  the  positions  I  have  quoted  from  Darby  & 
Bosanquet.  They  are  either  instances  of  the  applica- 
tion of  these  sections  of  the  statute,  or  exceptions,- 
taking  or  assuming  to  take  particular  cases  out  of  the 
statute. 
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There  is  no  evidence  as  to  the  actual  occupation  of 
he  land  .n  question   before  the   occupation  by  cZZ 

m     77  ":  :T'  "I  ^"'''  ^'''*"«''"'  *he  tenant  for 

of  rll  '.""'  ""^^  ^^^'"  ^^''-^  •"  ^^'«  occupation 

of  Za^.,■..oe  as  tenant  of  BUen  A  damson ;  Jul  we 

have  a  receipt  in  the  handwriting  of  Mrs  IdanJn 
produced  fro.n  the  custody  of  Za'......  datf  S  o^ 

rllT  "*  'u''  ^""•""  ^^'^^""^^f  -nt  due  1st 

M.rch.l8o9,  with   the  same  signature  Ld  frou    the 
same  custody  and  there  is  an  agreement  of  the       h  o 
January,  iSoG.  which  is  as  to  part,  and  may  be  a   to 

thi.  suit.     I  infer  from  the  evidence  that  neither  Mrs 

tion  of  the  land  in  question.     Whether  Joseph  Adam- 
0.  the  settlor  was  does  not  appear.     The  posst     n 
I  apprehend,  would,  in   the  absence  of  evidence    be 
attributed  to  t  e  owner;  and  Mrs.  Adamson  would  in  -.-. 
the  eye  of  the  law,  upon  the  circumstances  appearing 
in  evidence    be  regarded  as  agent   of  the  t'L  te  " 
Melhng  v.  Leak  (a).  ^^^  ' 

There  is  no  evidence  of  adverse  possession,  nor  any 
evidence  of  possession  other  than  under  Mr..  Adamson 
at  any  rate  until  after  the  death  of  the  defend^ 
husband:   if  then,  which  I  will  consider  pteX 
The  possession  of  the  husband  commenced  in  18G3 
but   as  the  evidence  in  relation  to  possession  is   to 

fTl        ""^   ^^^*  °*"    *^^  P^^i^tiff.  '-vnd  it  is  ob- 
jected that,  under  the  Evidence  Act.  it  requirel  cor 
robora  ion.  and  is  not  conobcated.  I  wiu'first  col 
sider  that  objection. 

J  will  assun.o  that,  under  the  Evidence  Act.  the  evi- 
denee  of  the  plaintiff  requires  corroboration.  Takinl 
this  to  be  so  It  is  largely  corroborated  by  the  evidence 
ofthe  defendant  herself  viuence 
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1  f.'ave  my  opinion  ns  to  tl»e  nature  of  the  corro- 
borative evidence  required  under  the  Statute  in  Mc- 
Dornild  V.  McKinnon  (a). 

I  Hnd  that  such  independent  support  is  given  to  the 
evidence  of  the  plaintiff,  oven  by  the  evidence  of  the 
defendant  herself,  as  to  raise  in  my  mind,  if  not  the 
conviction,  still  the  belief  that  the  plaintiff  is  to  be 
depended  upon  even  in  those  matters  in  which  I  do 
not  find  corroboration  elsewhere.  There  is  nothing  in 
the  evidence  of  others,  or  in  proved  circunislances  that 
at  all  militates  against  the  truthfulness  of  his  evidence, 
but  a  good  deal  in  support  of  it. 

I  take,  then,  the  facts  to  be,  that  for  several  years 
before  the  defendant's  husband  got  into  possession,  for 
four  years  at  the  least,  probably  for  (sight  years  and, 
for   all   that  appears,  from  the  very  creation  of  the 
trust,  Mrs.  Adaraaon  dealt  with  this  property  as  cestui 
que  tnost  tenant  for  life  ;  in  fact  as  her  own  durinf  her 
life  ;  and  the  presumption  is,  that  she  so  dealt  with  it 
Judgment,  ■with  the  acquiescence  of  the  trustees:  that  in   1862 
she  let   the   two   lots   to  the  plaintiff  at  an   agreed 
rental ;   that   in    18G3    she,   with   the  assent   of  the 
plaintiff,  placed  the   defendant's   husband,  (who   was 
also  her  son,)  in  possession  of  lot  two  as  hei-  tenant 
under  an    agreement   that  he   should   make   repairs 
to  the  house   on  the  premises  in    lieu   of  a  money 
payment  of  rent.     He   had  been  in   possession  less 
than  six  months  when  he  died.    Whether  his  agree- 
ment for  tenancy  was    for  a   term,   or  whether    it 
was  a  tenancy  from  year  to  year,  does  not  appear. 
The  defendant  continued  in  possession  with  her  chil- 
dren, Mrs.  Adamson  still  claiming  title,  and  claiming 
but  not  exacting  rent  from  the  defendant,  and  there 
being  no   denial  of  her  title,  nor,  so  far  as  appears, 
any  wrongful  act  on  the  part  of  the  defendant.     There 
was  then  no  adverse  possession  on  the  part  of  the 


(a)  26  Grant,  at  p.  16. 
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dofendanfs  husband  or  horsolf.     8ho  may  have  been 
te..ant  at  w.ll.  or  t.mant  at  suffonu.co.     I  think  iHs 

maj  be  tlmt  her  po.s,s.,ssum  would  have  extinguished 
h    title  of  Mrs  Ada..on  if  Mr.  Adamson  had  lived 

ha?trt;\?  t  '"'  '"^'^'^^  wh.„.  as.unnng 
•    tiot»   nf  "      ;^  eo'nn'encd  to  run  at  the  expira 

tion   of  one  year  h-om  the  death  of  the  defendan 's 
husband   a  would  „dy  have  run  eleven  years 

Inmu^:..  /u^- (a),  there  was  no  remainder-man 
no  future  c.  .ate  to  give  a  new  start  to  the  StatZ- 
and  .t  might  well  be  held  that  twenty  yea  ,s  a^v       ' 

It  has  been  s,>id,  in  some  coses,  that  o  mglui  „,„ 
«~«  must  suffer  if  he  negieets,  at  ihe  prope  t,  e  t 

».on    but  that  can  only  apply  where  there  has  been 
neglect  on  the  part  of  the  ce.M  ,ne  trust,  an  was   he 

said       If  the  equitable  title  be  not  sued  upon  within 

ought  to  be  sued  upon,  to  prevent  the  har  created  by  the 
Stetute  the  Court  acting  by  analogy  to  the  sJute 
w.ll  not  rehev,..  If  the  party  be  guilty  of  such  laches 
.n  prosecuting  his  equitable  title  a.,  would  bar  Z 
h.»  title  were  solely  at  law,  he  shall  be  barre  i„ 
equity.  Here  the  plaintiff  could  not  have  put  the 
trustee  in  motion  (unless  to  restmin  waste,)  untU  he 

the  death  of  the  tcuant  for  life.     No  laches  previous 
to  that  dale  18  imputable  to  him 

738,  just  before  the  passage  quoted  from  his  book  by 
defendants  counsel.     After  quoting  the  language  rf 


(rt)  Iti  U.  B.  669. 


(o)  1  S.  &  L.  41.^.  p.  429. 
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Lord  Hardivicke,  in  Lewellen  v.  Machtvorth  (a),  and  of 
Lord  Redesdale,  in  Hovenden  v.  Lord  Annedey  (6),  and 
the  comments  of  Lord  Manners,  in  Pe)ttland  v.  Stokes 
(c),  upon  the  principle  enunciated  by  S\r  Joseph  Je/ajll, 
in  Lechmere  v.  The    Earl  of  Carlisle  (d),  that  "  the 
forbearance  of  the  trustees  in  not  doingwhat  it  was  their 
office  to  have  done,  should  in  no  sort  prejudice  the  cestui 
que  trust,"  the  learned  writer  adds  :  "  But  the  question 
still  remains  whether  in  cases  where  the  cestui  que 
trust  would,  if  his  title  were  legal,  have  more  than  the 
ordinary  time  to  sue  (as  where  he  is  under  disability 
or  entitled  in  remainder  only,)  he  will  be  allowed  the 
same  extended  period  for  suing  in  equity,  notwith- 
standing that  the  trustees  may  be  barred."    Then,  after 
intimating  his  opinion  that  in   the  case  of  debt  on 
covenant  or  contract,  where  the  trustee  is  barred,  the 
cestui  que  trust  is  barred  also,  he  adds ;  "  The  same 
result  would  seem  to  follow  where  the  subject  matter  of 
the  trust  is  land,  and  the  possession   has  been  held 
Judgment,  adversely  to  both  trustee  and  cestui  que  trust,  without 
any  species  of  privity,  as  when  the  trustee  is  disseised. 
Here  there  is  generally  no  remedy  in  equity.     The 
proper  course  for  the  cestui  que  trust  is  to  bring  eject- 
ment  in  the  name  of  the  trustee."     The  concluding 
sentence  would  seem  to  confine  Mr.  Lewin's  proposition 
to  cases  where  the  cestui  que  trust  has  a  present  right 
•    of  possession,  not  to  cases  of  future  interests.     Taken 
in  the  wider  sense,  as  it  seems  to  be  understood  by 
Messrs.  Darby  &  Bosanquet,  pp.  325-9,  it  is  controverted 
by  those  learned  writers,  who  point  out  that  the  doctrine 
would  lead    to    "very   startling    consequences,"    and 
comment  upon    what    they  conceive   to  be   fallacies 
involved  in  Mr.  Letvin's  position. 

There  is  much  force  in  the  reasoning  of  those  learned 
writers  on  the  subject ;  but  I  do  not  pursue  the  point 


(a)  9.  Eq.   C.  Ab.  579. 
(o)  2  B.  &  B.  75. 


(h)  2  S.  &  L.  629. 
(d)  3  P.  Wms.  215. 
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«   only  ,„  e«,  of  advene  p„»e.,i„„,  wCf  a„v 

My  conclusion  is,  that  thr  ^  is  nothinr,  f^  k  x,. 
right  of  the  plaintiff,  ,3  .en.in:^rnt  fo  ^^^^^^^^^^ 
thxs  ,su.t ;  and  the  decree  must  be  with  costs. 

The  plaintiff  asks,  by  his  bill,  for  delivery  of  pes 
session,  and  an  account   of  rents  and   profits      Thl 
account  was  not  asked  for  at  the  hearing,  ancf  I  do  no 
know  whether  it  is  pressed  for  now      T  slZ  d  . 

only  from  the  filin..  of  the  biM    7l,  i  ^'""^  '* 

Allen  (a),  and  il/or^an  v.  ifor^cm  (h)  ^ 
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Will,  conati'uction  of — Land  subject  to  mortgage — Right  to  redeem 
given  by  testator — Costs. 

The  testator  was  seized  of  certain  lands  •which  were  subject  to- 
incumbrances,  and  by  his  will  directed  the  same  to  be  sold  if  hia 
sons  in  succession  should  not  redeem.  One  of  the  sons,  Ji.,  to 
whom  the  first  privilege  of  redeeming  was  given,  availed  himself 
thereof  and  redeemed  the  property,  which  was  subject  to  certain 
charges  imposed  by  the  will  in  addition  to  the  incumbrances. 

Held,  that  the  right  to  redeem  was  in  effect  a  right  to  purchase,  as 
the  Liortgages  and  charges  created  by  the  will  amounted  to  about 
as  much  as  the  land  was  worth  ;  and  that  i?.  had  acquired  a  good 
title  free  from  any  claim  of  his  brothers  ;  and  his  brothers  having 
instituted  proceedings  against  him  claiming  an  interest  in  the 
estate  that  he  was  entitled  to  recover  his  costs,  not  out  of  the  estate 
of  the  testator  but  from  the  plaiutiflfs  personally. 

This  was  a  suit  brought  by  John  Stevenson  and 
James  Stevenson,  sons  of  one  William  Stevenson, 
against  their  brother,  Robert  Stevenson,  and  the  exe- 
cutors of  the  will  of  William  Stevenson,  and  The 
Freehold  Loan  and  Savings  Co. 

It  appeared  that  William  Stevenson,  who  died  on 
the  29th  May,  1859,  duly  made  and  published  his  will 
as  follows : 

"  I,  William  Stevenson,  of  the  township  of  Normanby,  in  the 
county  of  Grey,  of  the  Province  of  Canada,  late  farmer  of  the  said 
township,  of  the  age  of  iifty-two  years,  and  being  of  sound  mind 
and  memory,  do  make,  publish,  and  declare  this  my  last  will  and 
testament,  in  manner  following,  to  ^vit : 

My  will  is  that  my  funeral  charges  and  just  debts  shall  be  paid 
by  my  executors,  hereinafter  named.     The  residue  of  my  estate  and 

Sroperty  which  shall  not  be  required  for  the  payment  of  my  just 
ebts,  funeral  charges,  and  the  expenses  attending  the  execution  of 
this  my  will,  and  the  administration  of  my  estate,  I  give  and  devise 
and  dispose  thereof  as  follows,  that  is  to  say  : 

First,  I  give  and  bequeath  to  my  wife  Jane  Stevenson,  the  sum  of 
two  hundred  dollars  to  be  received  and  accepted  by  her  in  lieu  of 
dower,  also  the  use  of  my  house  and  rent  of  the  estate,  either  in 
money  or  share  of  the  crops,  as  it  may  be.  The  house  and  rent  to 
help  to  raise  my  children  Manjaret,  hubeUa,  and  Jane  Stevenson,  and  on 
no  other  condition,  the  two  hundred  dollars  to  be  given  my  wife  should 
she  wish  to  leave  the  place  or  get  married  again,  and  then  she  is  not 
to  have  the  use  of  the  estate  or  house-rent  in  money,  or  share  of 
crops  any  longer,  and  should  sho  conduct  herself  improperly  she  is 
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lar«  when  she  is  leaving   L  piacSr  St/'^lr?  *^^  *^°  ^""dred  dol-     ififii 
to  have  no  further  demlntl  on  t)f«^i''S^**""« "narried  again  then       ^^• 
place  until  my  daughters  beco„Je„?'r''  *?''  '"'"'"^'J  «he  stop  on  the    ^^v^ 
Udred  dollars  4en  tht^^T;!:  all^Jr  frU°  tr^V^^rr   ''^°^" 
o         ,        .  °'''*^  or  the  Stevenson. 

redeem  the  place,  o^  whichiy^y  tC  th^  "^^  -f'''   ^^  w   b^^^ 


to  aSthe Vfac:'^^^^^^^^  redeem  ft  T'^'^''  ""^ 

Dated  this  8th  day  of  April,  1859.''  ^"'  ^°'''°''^- 

i2o6er<  Stevenson,  the  elder  <,nn  „ 

assuming  to  act  under  il  nr'-  ""'^  '"  ^'^^  ^^^^ 

defendants  T'^e  ZZmLT'To^^^^^^^^         *<>  ^^e 

mentioned  in  the  w^    1  /  '^''^^^^^  ^^•'  ^^^  62 

cu  in  tne  will,  to  secure  $1,000   Of  ih;.  -7 

appeared  that  Hoberf  Siio.,„.  ,  *"^^  ^"^  it 

x-r  ^ '^ ''^^^^'*«o%  paid  ovpr  <KsnA  *    xi. 

executors,  who  naid  flio+  .  ^^""  *«  the 

daughters'.  Ma^^t  and  SIT  "'  ''^  "^^'^ 
the  legacies  beataj,ed  by  L  tmtT"'  "J""  °' 
to  the  three  daugliteis.  "^  ""'*«''  ^^ 

The  plaintiffs  claimed  tl.«t   a  i    ,  „ 
not  become  entitled  «nd  r    h     ttlTTT  '^' 
gaged,  and  prayed  for  a  ..on  J  ^'  ^^"^  °^°^^- 

for  a  sale  of  the  land  and  ."^'l^''  '^  '^^'  ^^^^^  ^"^ 
ctate.  '  ^"^  ^"^  ^«  administration  of  il,^ 

30— VOL.  XXVlIi  OR. 
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1881.  It  was  conceded  on  the  argument  that  the  mother 
and  James  Stevenson  had  both  died  before  they  had 
become  entitled  to  their  respective  legacies.  The 
value  of  the  land  mortgaged  was  proved  to  have  been 
at  the  time  of  the  testator's  death  about  $800, 
although  at  the  date  of  the  mortgage  (10th  Septem- 
ber, 1877)  the  land  was  worth  $2,000.  There  were 
few  if  any  debts  of  the  testator  remaining  unpaid,  and 
there  was  only  a  small  amount  of  personalty,  the  lat- 
ter being  chiefly  expended  on  the  estate  after  the  tes- 
tator's death. 

On  the  hearing  the  Court  directed  that  the  usual 
administration  accounts  should  be  taken,  and  reserved 
the  question  of  the  construction  of  the  will  until  the 
result  of  those  inquiries  should  be  reported.  The 
Master  having  made  his  report  shewing  the  facts  above 
set  out,  the  case  came  up  on  further  directions  as  to 
the  construction  of  the  will.  The  contention  turned 
on  the  force  of  the  expression  ''  to  redeem." 

Mr.  W.  Cassels,  for  the  plaintiffs. 

Mr.  G.  Moss,  for  the  defendants,  other  than  the 
Freehold  Loan  and  Savings  Co. 

Mr.  R  E.  Kingsford,  for  the  defendants  The  Free- 
hold Loan  and  Savings  Co. 


Vareh  Uth. 


Judgment, 


Proudfoot  V.  C. — At  the  hearing  yesterday  I  ex- 
pressed my  opinion,  which  subsequent  consideration 
has  confirmed,  that — when  the  testator  directed  the 
land  to  be  sold  unless  his  sons  in  f'V  session  should 
redeem  the  place,  of  which  he  ^uvc  them  the  pi%vilege : 
to  Robert  first,  John  second,  and  James  last ;  and  in 
case  all  refused,  then  the  executors  were  to  sell,  and, 
alter  paying  the  charges,  to  divide  the  remainder 
among  these  three  sons — the  redemption  meant  was 
a  right  to  purchase,  for  which  the  price  was  payment 
of  the  charges  impoaed  by  the  will. 
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The  obscurity  from  ihn  «i 

Wbat  removed 'ty  tl     titr^fr'"'"  !■"""'-    '«"• 
the  property  at  the  date  nf  7l,       •?,        '  '»"<''«M  of  --v— 
tort  death      The  land    °'r'''  ""'' "f  *''  '«te-  ""'."« 
beyond  the  char.e»a^d:„°:  7,  »-"«-<!  "'  ™'"^  ""'°'°^ 
»ould  pay  a,  m„cL  a.  Twa   1"  "T  ""'""^'"^  " 
And  upon  the  lanff^J    7.,        "«■"  '°  b"  worth, 
circumstances  in  S  .°//>  ""'  '«'•  a-d  the 
do,,bt  thatie^fert/^h^'^^;"    ^^'-'-Pcrty.  '  ''"™  "O 
title.  °"°*  '0  ''odecm,  has  a  good 

will,  but  itl  L  i:,Z  o  a  XT'""";''"'' "'  *» 

on  the  construction  of  the  will     ft  ^  '''■P'";'''"^  '"''^cd 
between  the  plaintifls  and    hi  t     ''""''''^  "  ''"°''"'>» 

^e  estate  4uired   by^lolt'^Xr ?'«  H  f 
There  should  not    in  m„  „  ■  ■        ,    ^         ■°*^'   W. 
made  in  regard  I  "1,^3,?'?°"'  '"'  ""^  ""f-^c 
^as  a  small  one    S300  „r    °''''  '^"'-    ™e  estate 
come  to  their  hand,  twent'""""^  ™™  '»  •>-« 
pursuance  of  the  term,  nf  *l,       -1^  *^°'  ""''  °'  *is,  in  -"Mmmt 
house  and  rent  ofT  1  ,  ?  '  f™^  ""'  "'e  of  the 
«178  worth  in  herptesstn"  'V  w:"""'  "^^^  «' 
that  about  «32  is  i„  ^J   ?'  ,      "^  *'  "''*'  ^"It  is. 
plaintiiTs.    Tifo  Zntt  ■■  '  '"■•  "■-  '"-oA'  "'  the 

knew  well  enough  tt'*rjr,f  *=  '^"ator,  and 
was  being  done  with  it  Tf*f  ■*'  "''"*»■  ^'i  ''hat 
taining  their  sisCand'  ^1  tZ  T""  ""  "■="■»■ 
would  only  be  a  t  ifle  foTe  th!;  „f  .T"  """  '^'"' 
to  me  that  the  adminirL  u  *■"""•  "  "eoms 
cover  the  real  elatm  w^t  f '  '*™  '^'=<«'  '»  to 

got;  and  in  thaTreVfen     ™'  '°  ''^  '"'  '«'*-'  l"as 

on^clr  XrLr'"  "^^  --^  «  *-  hand. 


-n 


(a)  16  Gr,  412, 
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SCHLIEHAITK    AND    OXFORD   V.    CANADA    SOUTHERN 

Raii.wv     Companst. 

Railwmis—Deed  of  lands  for  datiov  ijrom''^  -Agreement  n-t  to 
!X)aUion  of  '-fi'ion  'luUdiijis. 

An  en '^iueer  of  the  defendants,  whose  r.uty  \i  ■  vas  to  f>*»tiun  ti  .inaffcrs  of 
land  and  determine  the  sitnationa  of  Htation  hoases,  procured 
from  the  plnintifl's,  for  nominal  consid  orations,  grantfl  of  land  for  a 
,^tatio!l  Iv.us;u  and  ground,  representing  that  the  Station  would  be 
pui  M  desired  by  the  plaintiffs  at  a  certain  point,  advantageous  to 
b  >th.  The  deed  of  the  plaintiff -S.  continued  this  proviso  :  "  Pro- 
vided tliat  the  said  Company,  their  su'cessors  and  assigns,  do 
erect  and  maintain  on  the  said  lands  a  station  for  the  accommo- 
dation of  passengers  and  freight,  and  lui  le  the  same  B."  The 
station  was  erected  on  the  land  in  the  dt-  .1  containing  this  pro- 
viso, but  not  at  the  point  represented. 

Held,  that  though  the  plaintiffs  had  the  expectition  that  the  station 
would  hare  been  placed  where  they  desired,  yet  there  had  been 
no  deceit  practised  by  the  defendants'  engineer  for  the  purpose  of 
obtaining  the  grants  of  the  land  ;  that  the  engineer  had  no  power  to 
bind  the  defendants  to  such  a  thing  ;  and  that  the  defendants  had 
done  all  they  were  bound  to  do  by  observing  the  proviso  in  the 
deed,  which  called  for  the  erection  of  the  station  house  on  the 
lands  without  specifying  any  particular  point. 

This  cause  came  on  for  the  examination  of  witnesses 

and  hearing  at  the  sittings  of  the  court  at  London. 

statement,  rp^^  ^-g^^^g  q^^^  Qf  which  the  suit  arosc  are  fully  stated  in 

the  judgment. 

Mr.  Becher  Q.  C.  and  Mr.  Street  for  plaintiffs. 

Mr.  Crooks,  Q.  C,  for  the  defendants. 

Raphael  v.  Thames  Valley  R.  C  .  \  Smith  v.  The 
Ih.Min  and  Bray  R.  Co.  '''),  "R'.  ^ri  v.  Furness  R. 
Co. :. ), Mason  v.  Scott  (d),  Mar  ■  •    • '    Queensborough  (e), 


(a)  L.  K.  2  Chy.  147. 
(e)  L.  R.  9  E(i.  28. 
{e)  1  W.  &  S.  5-20. 


:,;    ilr.  Chy.  225. 
(d)  '?V.    ..■  592. 
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ErMmvAicme  (a).  Mann  v,  Nunn  (b)  Bettridae    IMl 
v.Grea     WeMern  Ry.  Co.  (c),  Jorden  v.  mZ^Z  ^ 
5~"««J-  ^l^'^  W-  Stockton  i-c.  B.  Co.  v  bZZ  (n  "^ 


a'dttaXe^  *'*'  ■^'l"""  '"""'^  "^  r>C:tiCe 
and  that  the  company  should  call  it  Bismarck     Thl 

g^e  appears  to  have  been  spoken  of  pre  ■  ol"' a,  tt 

theTo,7p,Vir7rTfT  '^  *^  """"^"^  ^^'^^ 

^piii,  13 /i{   ot  five  acres  and  07/     „f  .i 
south  half  of  lot  17.    The  conveyancet^citeslha'  the 
company  were  desirous  of  acquiring  the  sa.,e  to  be  u  ed 

witf  th"  ^TV"'  """''  ™"™y-  "-"l  h^l  eontracS 
with  the  grantor  for  the  purchase  thereof.    The  con 
.deration  expressed  is  the  premises  and  SI  00     The 
conveyance  from  SMiehauf  to  the  company  which  t 
dated  the  7th  of  April,  1873,  contains  the  same  recM 
and  the  consideration  expressed  is  the  same  the  c«' 

Zr  tW  '«•"«»«:    "ffiat  the  said   com- 

Pany,    their   successors    and    assigns,  do  erect   and 


and 
Oxford 

v. 

Canada 

Southern 

Kail  way  Co. 


Judgment 


(a)  L.  R.  8  Chy.  756. 
(c)  3  Er.  &  Ap.  68. 
(e)  4  H.  L.  C.  1039. 
(9)  18  Q.  B.  451. 


(6)  30  L.  T.  N.  S.  626. 
(d)  5  H.  L.  C.  185. 
(/)  9  H.  L.  C.  246. 


I  1 


■i.^ 
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1881.  maintain  on  the  said  lands  a  station  for  the  accommo- 
sohiiehm/f  *^^^^^"  ^^  passengers  and  freight,  and  name  the  same 
o'ford  Bismarck."  No  such  stipulation  is  contained  in  the 
Cmiom  Conveyance  from  Oxford  to  the  company. 
bSwSv  Co,  Buildings  for  a  station  have  been  erected  and  are 
used  on  the  portion  of  lot  18  conveyed  by  Schliehauf 
to  the  company,  so  that  the  stipulation  contained  in 
his  conveyance  has  been  literally  complied  with. 
What  he  and  his  co-plaintiff  complain  of  is,  that  it  has 
not  been  erected  on  a  particular  part  of  18,  i.e.,  at  a 
place  equidistant  from  the  easterly  boundary  of  the 
land  conveyed  by  *S'cA^ie/iait/ and  the  westerly  boundary 
of  the  land  conveyed  by  Oxford :  and  they  found  their 
claim  that  it  should  be  placed  there  upon  assurances 
given,  as  they  aay,  by  Mr.  Finney  chief  engineer 
of  the  road,  that  it  should  be  placed  there ;  and  their 
case  is  that  it  was  upon  the  faith  of  these  assurance? 
that  they  made  their  conveyances  to  the  company. 
Finney's  position  was  that  of  chief  engineer  for  the 
jsdpnent.  construction  of  the  road,  under  the  control  of  Mr. 
Courhvright,  president  of  the  company.  Mr.  Crooks  was 
solicitor  of  the  company,  and  Mr.  Harris,  a  solicitor, 
was  employed  to  negotiate  for  right  of  way  and  station 
grounds,  and  received  his  instructions  from  Finney. 
He  also  drew  conveyances  from  landowners  to  the 
company.  Those  from  the  plaintiffs  were  drawn  by 
him,  and  executed  in  his  presence.  Besides  the  chief 
engineer  there  were  engineers  of  sections.  Mr.  Harris, 
in  answer  to  a  question  whether  he  knew  as  a  matter 
of  fact  that  Finney  did  refer  to  Mr.  Courtwright  for 
directions,  or  that  it  was  his  habit  to  do  so,  answered, 
that  in  any  matter  of  importance  he  did,  and  that  he 
often  consulted  him  as  chief  engineer  of  the  road.  I 
am  not  certain  whether  by  this  was  meant  that  Finney 
as  chief  engineer  often  consulted  Mr.  Courtwright,  or 
that  Mr.  Courtwright  was  himself  chief  engineer ;  and 
it  is  not  very  material.  Either  way  it  shews  that 
Finney  was  subordinate  to  Mr.  Gourtwrigid  in  Finney' » 
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own  department,   tlie    constructing  of   the   road    as    1««7 
W.th  regard  to  what  passed  in  relation  to  tl>e  placing    "^ 

vJ^mZu:Tr.''  ""=  ^""  ''-eat    f  «™ 

piamtitts.  1  take  it  to  be   more  safe  to  refer  i^  fi,   '""""'  ^'*' 
evx denee  of  Mr. //an.,  than  to  that  of  tep  Stiffs 
particularly  to  that  of  SchUehauf.  P^^intitts. 

twir'?'..^''''''  ^^'  ^^'J^'^c^  that /'mney  intended 
that  the  station  buildings  should  be  r^Uo..^  HT       . 

no-  ela,,„ed  ,y  the  plaL.i«,"I^h'e ^    ho,    ^X' 
fi<.m,  to  communicate  this  intention  to  the  2Lv£ 

men    o?  1  v     "  '""°'  "^  "'"  "^"d   -i'hout  the  pay- 
ment  of  any  money  consideration.     This  intent,  n  It 

flnanciaidiflicuitieso^reom^::    roX~: 

used  for  abou    two  yeaiu     At  the  expiration  of  that 

vejed  by  «*,.„«„/;  and  these  have  since  been  ,„.^ 
astheBismarck  Station  House.  Theyare  abo.  To 
feet  from  the  Graham  Road,  and  abou  UM  ft  .rtil 
%^  of  the   3,000  feet  conveyed   ^/Z'Z 

»d  of  the  public ;  that  the  retetn^^  L^^ 
would  have  been  a  loss  to  the  former  »nd  a  4,^ 
scnous  mconvenience  to  the  latter.     What  the  S 

r»     '"*r  ■  '"■  ^"^^  "»  """P^y  be  restra Led  from 
lavmg  their  station  at  Bismarck  at  any  other  poto 
than  the  one  claimed  by  them,    2nd.  F„r\„eeMc -Ir 
formaoce  to  erect  and  maintain  a  station  atThat  poC 
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18R 1.  or  8rd.  In  the  alternative,  that  the  defendants  be  direc- 
^^'~»  '  ted  to  reconvev  the  lands  in  (luostion  to  the  plaintiffs 
L.  ''"J      respectively ;  and  there  is  the  usual  prayer  for  general 

„  »• ,  relief. 
iuuwm'^co  '^^^^  evidence  being  that  the  present  site  is  much 
more  suitable  than  the  one  claimed  as  a  site  for  a 
station,  and  that  the  public  interest  would  suffer  by 
its  removal,  are  strong  reasons  against  granting  relief 
in  any  of  the  shapes  specitieally  prayod  for.  If  any 
relief  were  granted  it  ought  to  be  only  in  the  shape  of 
pecuniary  compensation. 

It  is  certain  from  the  evidence  that  the  removal  of 
the  station  to  its  present  site  is  a  very  serious  loss  to 
both  the  plaintiffs,  more  especially  perhaps  to  Oxford. 
If  it  had  beeii  builL  at  the  site  first  propo«'  1  his  land 
would  have  been  more  available  for  village  lots,  than 
with  the  present  site  of  the  station  it  is  likely  to  be. 
The  inducement  with  both  the  plaintiffs  was  the  ex- 
pectation, based  upon  the  commiinications  made  to  them 
Judgment.  ]  ,y  M.i\  JJavris,  and  which  were  mthorized  hy  Finney, 
as  to  the  rxaci  location  of  the  station  ;  and  I  think  it 
is  to  be  inferred  tl-  it  but  for  those  communications  the 
piaintiffs  \/ould  1  -e  claimed  pecuniary  compensation, 
auci  would  have  probably  put  the  railway  coinpai  '  to 
an  arbitration.  I  do  not  say  that  there  has  been  an  entire 
fail  iL  of  consideration.  Mr.  Uarris  says  that  sup- 
posing the  station  m  <  placed  at  the  place  claimed  by 
the  plaintiffs  (i.e„  as  J  understand  the  question),  it  has 
increased  the  -'alue  of  the  plaintiffs'  prcperty:  "Oh 
yes  it  has,  il  w  ie  a  town  ou^    of  a  wilderii.;ss." 

Sti  1  there  w      d  h     ^t  been  the  oh;  iice  of  arbitrators 
awarding  pecniiary  compensation. 

The  question  after  all  must  be  wht  ther  Finney  had 
authority  to  bind  the  company ;  and  a  subordinate 
question  may  be,  what  was  the  real  meaning  of  the 
communication  authorized  by  him  to  be  made  to  the 
plaintiffs.  He  was  engineer  for  the  construction  of  the 
road,   ^nd   chief  engineer  as  di.st.ing'.iip,bed  from  on- 
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"ions  and  quantity  of  land  he  shonld  require  for  station  "'"''Z''" 

rimH  •  A.t         u-  f      '  anstruction  of  the 

™d ,  that  was  h,,  function  ■«  a  civil  engineer  if  ho  UA 
mo..e  authority  it  should  have  been  she^Ca;d  i  rat 
not  been  »hewn.  and    what   authority   he  had  1. 

offierTfie  ™""  "^'  ""   ""'  »'"P-^   bit' 
otteer   of  the    company.      These    plaintiffs    had  no 

possibly  affect  the  eorapany     But  they  do   not  ,av 

z  T„:  ;„"  h:;tersa/rti  ■"'"/'  --"^ 

they  supposed  tha^^  i  w^  hey  evi.H'  i'""  '>' 
stood  the  difference  between  ha. '^g  a  «  Iti:^;; 
pressed  ,„  a  deed  between  them  anithe  cI  a  "  „„," 
an  assurance  fron,  the  engineer  of  the  company     The 

h7,e      '.  'f  "T"  ""'"«  "^Sether  in  parting  ,rift 
these  lands  to  the  compa.  v.     One  of  the  two  1,  j 
Bt.puIation  in  his  deed  th'at  the  staLn  lu  d    e  upon 

neer.tohisXvt'i;;erz:f:el:<:;£; 

«>d  that  he  would  carry  .t  out  in  that  parli^  i!^ 
rt».ee.    xt  oy  no  means  follows  that  the  company  wm 
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1881.     to  bo  bound  for  all  tiino  to  come,  or   that  thoy  umler- 

*-■  y  -    stood  that  tho  coinpaiiy  was   to  be   ho   bound,  beyond 

•"I      the  stipulation,  that  tho  station  was  to  be  on  those 

OxfurU  ^  , 

»•  grounds.  There  being  that  stipulation,  and  its  beinpf 
rSw'^'co  ^"  ^'^^  general  terms  that  it  is,  is  some  evidence  that 
they  did  not  understand  the  company  to  be;  bound  to 
place  and  maintain  tho  buildings  on  any  particular 
site  upon  those  grounds ;  this  under  the  maxim  "ex- 
preasio  uniua  excluslo  aUeriua." 

The  position  then  of  tho  plaintiffs  is  this.  There  is 
tho  stij)ulatii)n  in  one  of  the  deeds  that  the  station 
shall  be  on  the  lands  purchased,  and  it  is  on  that  land ; 
and  they  had  the  expectation,  probably  a  very  confi- 
dent expectation,  that  it  would  be  on  the  spot  indicated 
by  Finney;  and  that  it  would  remain  there  perman- 
ently, and  they  had  reason  to  expect  it.  If  it  had 
been  explained  to  them  ever  so  clearly  that  Finney 
could  not  pledge  the  company  to  tlie  permanency  of 
the  location,  there  was  sufhcient  to  induce  them  as 
Judgment,  reasonable  men  to  make  the  conveyances  as  they  did, 
i.  e.,  Sohliehauf  receiving  no  pecuniary  consideration, 
and  Oxford  only  $200,  the  "  converting  of  a  wilderness 
into  a  town,"  has  been  of  course  a  very  great  benefit  to 
Schliehauf.  The  parties  have  not  had  all  their  ex- 
pectations realized,  but  I  incline  to  think  they  under- 
stood their  position  to  be  what  I  have  stated  it  to  be. 

I  have  considered  these  points  to  see  whether  those 
acting  for  the  company ;  in  their  zeal  for  the  interests 
of  the  company,  and  in  order  to  obtain  these  lands 
without  pecuniary  compensation,  might  not  have 
deceived  or  misled  these  plaintiffs,  and  if  so,  I  might 
have  dismissed  their  bill  without  costs.  I  do  not  find 
that  the  plaintiffs  have  been  deceived  or  misled. 

As  a  matter  of  law  my  opinion  is,  that  the  engineer 
could  not  bind  the  compa  ay  so  as  to  fetter  the  future 
exercise  of  their  discretio  .,  as  prayed  by  the  bill ;  and 
further  that  he  did  not  assume  to  do  so. 

Thti  bill  is  disiiiioseu,  wiL-n  cosuS. 
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WOKKMAN    V.    RoBH.  ""^v-* 

Pra,uiuk,U  co,n.ya,u..-SlaM.  of  Limitatioru, 

"^:;:frz  est  r^:i:t?  t-,^"  ""^--  ^• 

either  voluntary  or  the  c.  us  1    '  t    ,  !     '  '"'nvoyauce  wm 

repai.I.  and  that  i^.  ha  eZ  .c?  '"T.f  ."""'"'"^  '"'^'  ^eou 
»ck„owledgn,«nt  of  ti  ij  /T  u  Tr  " '"'''-'  -'*'"-*  any 
attorned  to  li.,  ,,Iaciu«hi. /!  '.  .„    •  '"■^'    '^''^«'    '^''«n  ^. 

it  was  aati«faotLri,;i:l.th  ;  ::  Tr  T;  ";  *'-  ''-^"* 
Pro,.t.rty.  and  that  in  I8(!4  th«  e„u ifl  f  T  '""•^«*8««  "f  the 
Ipa  in  con,ideration  of  "^tllrr^'"  fM"^^"  '^ 
the  country,  and  did  not  return  unti  8fi7  1  u  '^"'  ''^" 
Posaeesion,  and  expended  large  sun     of   !  ■  ^^  '"""*  '"*" 

made  after  oonaultation  ^ith^'i  a  1  Ir.'"'''  "'  'n.proven.ent.. 
of  rent.  The  Court  [Vu.voroo;  Veil  T  "'•  ""'^  "'  "«" 
Buit  entirely  failed  so  fir  a.  if  r   \  V     ^'^ ,        "    "^'"""n  *''at  the 

of  the  origLi  tro.::' ::  tt:^.T  ind'^r'"'?'  ^'"'^'^^*- 

not  acuired  a  title  by  length  of  .  ^•.'*"^/-  »"'l  th«t  /,.  l.ad 
was  not  bound  to  asse'r  itf  as  toT 'l  1""'  '"'  ""*  '^  ''"  '^'^  '- 
*t  the  instance  of  the  plaint  ff^to  at  ""  '?"'*'""'  ^'"^'1  ""* 

i^«/-  V.  K^:r  (a,.  andk;l:?;  t:^„f,  "'7  the  property. 

^'''""on  {/)),  remarked  upon. 

and  ^„»„  i„™„4  soekC  1  S,  ''  ^'"■'"'"•'  "■"""'• 

judgment  recovered  bv  tl  e  „  .    .^      '"'^'"''"*  "f  » 

legally  the  property  of  the  drfeL.„?  ■      ?         *"  '"' 

under  the  ci^LtaU  Itte'dt  t  fj^I^nV'S 
cause  came  on  to  be  hparH  of  fi,     -ix-       =>„  *'"'^-     -^"e 

at  Br.ntford,  U,  tu! sXgTm;^"'^  "'  '"^  ^°"^ 

to&mueZ,  orvttedTn!  S  hta    itT"^:'  "  ''* 
^or  n.„„..  to. certain  rr^rrrar-: 


i; 


it 


i 


'■J 


(a)  27  U.  C.  C.  P.  267. 


(6)  5  Gr.  134. 
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was  clone.  There  was  in  fact  an  absolute  title  to 
the  property  by  possession,  as  he  had  occupied  the 
premises  from  the  year  1867  until  1880.  There  was 
no  arrangement  as  to  the  terms  of  his  going  into 
possession,  except  that  he  was  to  occupy  the  property 
and  make  such  improvements  thereon  as  might  be 
deemed  necessary.  In  fact  a  tenancy  at  will  was  thus 
begun  in  1867,  and  the  Statute  began  to  run  in  favour 
of  the  possessory  right  in  1868,  and  was  perfected 
in  1878.  Truesdell  v.  Cook  {a),  Doe  Ferry  v.  Hender- 
8on  (b),  Doe  Ausman  v.  Minthorne  (c),  Doe  Quincy  v. 
Canniff  (d),  Keffer  v.  Keffer  (e),  shew  that  there  was 
a  complete  bar  created  to  any  right  of  Robh  in  1878, 
and  after  that  no  acknowledgment  would  revive  the 
title  in  Rohh  :  McDonald  v.  Mcintosh  (/),  Mclntyre 
v.  Canada  Company  (g).  It  is  not  pretended  that  any 
surrender  by  deed  was  made ;  and  had  it  been  the 
fact  that  such  a  surrender  was  made,  it  would  not 
have  been  considered  effectual,  as  the  Court  would 
Arsrument.  ]qqIj.  ypQ„  j^  ^8  a  scheme  to  defeat  or  delay  creditors, 
as  he  was  insolvent,  and  the  transaction  would  have 
been  a  purely  voluntary  one.  In  the  Bank  of  Upper 
Canada  v.  Shickluna  (h)  a  debtor  had  executed  a  vol- 
untary discharge  of  a  mortgage,  and  it  was  held  to  be 
void  as  against  the  bank. 

Mr.  Hardy,  Q.  C,  for  the  defendants  Rohh  and 
James  Lorimer,  contended  that  it  was  not  necessary 
here  to  discuss  the  merits  of  the  arrangement  that  had 
been  made  between  the  father  and  son.  The  rights  of 
the  defendant  Rohh,  however,  were  of  an  entirely  dif- 
ferent nature.  Neither  Rohh  nor  Lorimer  claims  that 
the  Statute  had  run  against  the  rightful  owner.  The 
question  of  adverse  or  non-adverse  possession  is  not 


(a)  18  Gr.  532. 
(c)  3  U.  C.  R.  423. 
(c)  27  U.  C.  C.  P.  257. 
ig)  18  Gr.  36". 


(6)  3  U.  C.  R.  486. 
(rf)  5  U.  C.  R.  602. 
(/)  8  U.  C.  R.  388. 
(h)   10  Gr.  157. 
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session  as  a  tenant  from  year  to  year  IH        ,     ^""l 
the  rent,  it  is  shewn,  waf  to  beVaid  L  '  ""'^ 

or  more  sfcnVfl^  or.    7  ^       ^^  ""provements. 

ported  to  convey  the  land,  fn  .."■  '«",  pur- 

dant  mb  absolute  iillt  b^t'tw:  i"  '°  ""  '*"• 
Tin  o^,,.,- 1      J.-  "^  '  ""^ '■"at  i/ori?ne}' receivpd 

no  consideration,  or  if  hp   n-«f   „       -i.   ,  ^^^ttuea 

been  repaid,  and  that  ij*  11:1:  J^  '°"f  ™=^ 
for  io,.«,,.    That  ««»«./  iowltw."    "'"'  '*"■■ 
1804  occupied  tlie  land,  ..,J^u  ""  •™"« 

acknowledged  th    ti'e  „f  1,^  Tu    '"  ""^  ">' 

««e,n„,Aestat„::\fi2:::-,,''"xh:tiri: 

middle  of  January,  1880  ^am,/./  T  ■  ^""^  ^"^  *^® 
intent  and  for  thl"  purp^ ^7:  eatrdr/nt  t 
hmdermg  the  plaintiffs  of  their  i,„t  °  ,  f  ^  «,'  °' 
fraudulent  attornment  to  i„S  S  debte  ™de  a 
io-W,  his  ,on,  in  p„3sessLn  o7u J  ^d  Z^ 
^c»n«.  iori»«.  pretended  to  be  entit  e,l  * 

iioM,  but  reaily  occupies  the  sa  ne      .^i,. ^etf"'  "' 
arrangement  with  &„„„;   i„,.i„^^^  ^^  T" 

April,   1880,   the    plaintiffs   ffled    fteir  ,         °".''' 

-naudscothe^by  .„..„■  f„  s  .'.s.:  r,:s: 


{«)  33  U.  C.  R.  220. 

('-•)  !8  Cir.  532. 


(6)  5  Gr.  134. 
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1881.  as  fraudulent  as  against  the  plaintiffs.  That  on  2nd 
June,  1880,  a  decree  was  made  in  that  suit  setting 
aside  the  conveyance  and  ordering  Samuel  Lorimer  to 
pay  the  costs,  which  have  been  taxed  at  S75.88,  and 
writs  of  ft.  fa.  against  the  goods  and  lands  of  Samuel 
Lorimer  have  been  olaced  in  the  hands  of  the  proper 
sheriff.  That  on  4th  October,  1880,  the  plaintiffs 
recovered  a  judgment  in  the  Common  Pleas  against 
Samuel  Lorimer  for  $344.15,  and  havr  placed  like 
writs  in  the  hands  of  the  sheriff. 

The  defendant  Bobh  answers,  alleging  that  he  was 
mortgagee  of  the  land  in  question  under  a  mortgage 
made  to  him  by  Samuel  Lorimer,  in  September,  1862, 
for  securing  payment  of  $500  and  interest  at  ten  per 
cent,  on  1st  February,  1864,  which  was  money  ad- 
vanced by  Robb,  to  pay  the  purchase  money  for  the 
premises.  That  Samuel  Lorimer  became  further  in- 
debted to  him,  and  on  4th  June,  1864,  conveyed  to 
Rohh  the  equity  of  redemption  in  the  premises  for 
juagment.  ^j  qqO,  the  amount  of  the  mortgage  and  further  debt, 
who  went  into  possession  of  the  premises,  while  Lorimer 
went  to  Michigan.  Robb,  in  1866,  leased  the  premises 
to  a  coal  oil  company,  who  tested  for  oil  and  did  not 
succeed  in  finding  any,  but  struck  a  living  stream  of 
water  that  flowed  from  the  test  well.  Soon  after  this, 
and  in  1867,  Samuel  returned  and  said  he  thought  he 
could  use  the  water  power  to  some  purpose  liRobb  would 
rent  the  premises  to  him.  Robb  told  him  he  might  go 
on  and  occupy  them  and  make  such  improvements  as 
were  necessary  and  he  would  pay  him  for  them.  Lori- 
mer went  into  possession  and  erected  a  small  carpenter's 
shop  in  1868,  and  added  to  it  in  1869,  and  ditched  and 
drained  the  premises,  and  afterwards  built  a  kiln  for 
drying  lumber.  Robb  looked  upon  him  as  tenant  at  will 
or  during  pleasure.  That  in  1879  Samuel  told  Robb 
he  intended  to  remove  to  Brantford  to  carry  on  his 
business  as  a  builder,  and  Rohb  rented  the  place  to 
Jmxes  Lor'mwr  for  three  years,  from  1st  January,  1880, 
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Workman 

V. 

Robb. 


for  SlOO  a  year,  and  he  has  gone  into  possession 
Rohh  denies  fraud,  and  claims  to  be  owner  in'L 

James  Lorxmer  by  his  answer  claims  to  be  tenant 
to  Rohb  under  that  lease  ;  denies  occupying  umler  a„v 
arrangement  with  San^nel;  and  assertfthaUave  asto 
this  he  IS  a  stranger  to  the  matters  in  the  bill 

Ihe  bill  IS  pro  confesso  against  Samuel  Larimer 
thaT^  ;\    '""^•'^'  '^^^''"'^^  satisfactorily  established 
mer  to  secure  money  advanced  to  nn,r  +],.  , 

-o„.y  of  the  proper*;     uTJlZ.tlTt^Z 
«  cons,derable  a„,„„„t  afteward.,  and  tLTt  JL! 

aeequ.^.„frede„,„ti„„wa„elea;ed  tohta  „  Mt" 
faction  of  the  indebtedness.     That  it  w««  »  fl     * 
action  for  a  reasonable  price.     Til;^  ZrilS" 

itdS  theS".:::  "f"  'T'-  '"^^ 

ase^ofwaterratll^'ri^^^^^^^^^^^ 

th7„r,!;    7        .      °'""'''"'  °*  ™'"  had  rendered  ■"*"•"■ 
the  ground  marshy  and  it  would  have  to  be  drained 

Pla^^the  rent  wafrbfpaid^Lrp  r.e'Zr  Z 

i^.      tie  built  a  dam  and  tail  race.     After  tbi<,  h. 
put  up  a   workshop  and  made  several    addktn. 
enlarged  four  times,  the  last  in  1879      Th; 
jnant^  have  cost  S500,  which  wouldlt  a  S     ^ Id 

ioici.     m  1879  xSfaivme^  intended  to  o-o  to  R,-nn+f    i  ^ 

on  his  hands.     Samuel,  i„  pursuance  of  this  intcntinn 
took  a  contract  to  build  a  house  for  one  PwZTZ 
0  procure  lumber  and  material  for  the  work  Totl^rt^ 
ndo..o  a  note  for    him.      The   building  "op^t 
tumed  out  uuiortunate,  and  Lorimer  incurred  a  lo 
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of  $1,000,  which  was  the  whole  of  his  indebtedness. 
When  Samuel  gave  up  the  place  in  1879,  it  was  leased 
verbally  to  James,  the  rent  to  begin  in  January,  1880, 
and  in  September,  1880,  a  written  lease  for  three  years 
was  made  to  him.     He  had  paid  one  year's  rent. 

There  is  no  relationship  between  Eobb,  who  is  an 
Irishman,  and  the  Lorimers,  who  are  Scotch,  and  no 
business  connection  save  what  has  been  detailed. 

The  deed  made  by  Lorimer,  which  was  set  asid  >  in 
the  other  suit,  was  never  accepted  by  Mobh,  who  refused 
to  have  anything  to  do  with  it. 

The  suit  entirely  fails  in  so  far  as  it  rests  on  the 
alleged  questionable  nature  of  the  original  transactions 
between  Robb  and  Samuel. 

But  it  was  contended  that  Samuel  had  acquired  a 
title  by  occupancy,  and  that  the  attornment,  as  it  is 
called,  though  there  was  no  attornment  in  fact,  was  made 
under  such  circumstances  as  to  be  a  fraud  on  the 
plaintiffs. 

I  do  not  think  that  the  plaintiffs  are  in  a  position  to 
attack  the  arrangement.  Samuel  gave  up  possession 
of  the  premises  as  early  as  June,  1879,  when  he  made 
over  the  machinery  to  his  son.  It  was  not  till  in  or 
after  June,  1880,  that  the  costs  were  taxed  in  the 
other  Chancery  suit,  and  not  till  October,  1880,  that 
the  judgment  was  recovered  in  the  Common  Pleas.  No 
debt  was  in  existence  save  what  arose  from  the  un- 
fortunate building  contract,  and  the  place  was  given 
up  before  or  at  the  time  when  this  was  entered  upon. 
It  is  denied  in  fact,  and  it  is  not  likely  in  speculation, 
that  this  contract  was  entered  into  with  a  view  of  a 
loss  being  incurred,  and  that  the  dealings  took  place 
in  order  to  avoid  the  anticipated  consequences.  Rohh 
never  claimed  anything  under  the  deed  that  was  set 
aside,  and  ought  not  to  be  prejudiced  by  any  proceed- 
ings in  that  suit.  The  plaintiffs  are  thej-efore  in  the 
position  of  subsequent  creditors,  and  not  claiming  any 
advantage  from  there  being  any  prior  creditors. 
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For  the  same  reasons  there  would  not  seem  to  be 
any  fraud  ^n  the  dealings  between  EobU  Jslnd 
to  the  injury  of  the  plaintiffs. 

But  supposing  a  different  view  to  b.  taken  o:  the 
plamtiffs  position,  it  would  still  have  to  be  ascer- 
Wd  whether  the  statute  of  limitations  applied  at 
all;  and  that  would  involve  the  question  whether 
Samuel  ^,s  tenant  to  Mohb  under  a  rent  of  which 
payments  were  made  within  the  ten  years  •  and  a  fur 
ther  question,  whether  supposing  Samuel  to  have  been 
in  possession  of  Robb's  property  for  ten  years  wLhout 

statute^  and     bus  to   deprive  Bobb  of  his   property 
without  consideration.  i  "pcxty 

I  think  that  a  tenancy  was  created  between  fi!o66 
and  ^amue  in  1867-a  tenancy  which  Hobb  says  in 
his  answer  he  looked  upon  as  a  tenancy  at  will  or  dur- 

justified  Bobb  m  claiming  Larimer  to  be  his  tenant 
under  another  character  than  as  tenant  at  will,  but  he  ^"''«--«- 
ha«  chosen  to  claim  it  as  a  tenancy  of  that  kind,  and 
his  right  must  be  determined  upon  that  basis 

In  ordmary  circumstances  the  tenancy  at  will  ter 
minates  at  the  end  of  a  year  from  its  commencement; 

on  bv  the        '  r^- ''  "^f ''■^"' "  '''^'''  ^<  --  -lied 
on  by  the  plaintiffs  as  shewing  that  when  the  statute 

began  to  run  by  the  expiration  of  a  year  from  the 
tenancy,  it  would  not  be  stopped  by  the  parties  dealing 
with  It  as  a  subsisting  tenancy.  The  case  of  Foster  v 
E^.,rsr>v  p)  is  at  variance  with  Keffer  v.  Keffer,  and  in 
tb.Oour  at  least  is  binding  until  reversed,  or  JJ 
coi^ravy  .aw  is  established  by  the  Court  of  Aopeal 

xHut  I  do  not  feel  under  any  difficulty  in  holding 
that,  in  any  way  of  considering  it,  Keffer  v.  Keffer  does 
not  govern  this  case,  beca,use  the  circumstances  are 
wide.y  d.fferoP,t.     In  that  case  there  was  no  original 


U9 


(a)  27  C.  r.  257. 
32~voL.  xxvrii  GR. 


(ft)  6  Urant,  135. 
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tenancy  at  all,  except  by  construction ;  there  was  no 
agreement  for  payment,  and  there  was  no  receipt  of 
rent.  The  father  placed  his  son  on  the  property  to 
make  a  living  there.  The  pi'operty  was  intended  to 
be  the  son's  after  the  father's  death,  and  the  son  en- 
tered under  the  expectation  that  it  was  to  be  his,  and 
he  would  not  otherwise  have  gone  into  posseesion. 

None  of  these  things  oxist  here.  There  was  an  orig- 
inal tenancy  by  agreement,  to  terminate  when  the 
landlord  chose  :  rent  was  to  be  paid,  and  was  paid, 
and  there  was  no  intention  that  the  land  should  belong 
to  the  tenant. 

In  Day  v.  Day  (a),  quoted  in  27  C.  P.  279,  282,  Sir 
Joseph  Napier  delivering  the  judgment  of  the  Privy 
Council,  says  :  "  When  the  statute  has  once  begun  to 
run  it  would  seem,  on  principle,  that  it  could  not  cease 
to  run  unless  the  real  owner,  whom  the  statute  assumes 
to  be  dispossessed  of  the  pi'operty,  shall  have  been 
restored  to  the  possession.  He  may  be  so  restored 
either  by  entering  on  the  actual  possession  of  the  pro- 
perty, or  by  receiving  rent  frovi  the  person  in  the  occu- 
pation, or  by 'making  a  new  lease  to  such  person  which 
is  accepted  by  him ;  and  it  is  not  material  whether  it 
is  a  lease  for  a  term  of  years,  from  year  to  year,  or  at 
will."  And  in  Keffer  v.  Keffer,  (page  288),  Hagarty, 
C.  J.,  says :  "  The  bar  under  the  act  must  prevail, 
unless  there  has  been  not  merely  a  determination  of 
the  original  will,  and  a  mere  continuance  in  possession 
on  sufferance,  but  some  evidence  from  which  it  can 
fairly  be  held  that  a  new  tenancy  at  will  was  created 
between  them."  Quite  in  accordance  with  these  expres- 
sions is  the  language  of  this  Court  in  Foster  v.  Emer- 
son (b) :  "  When  a  tenancy  at  will  has  been  created, 
and  there  are  no  subsequent  dealings  between  the 
parties,  there  the  statute  determines  the  tenancy  at  the 
expiration  of  a  year,  and  the  period  of  limitation  pre- 


F*" 


(a)  lu  R  .3  P-  C-  571. 


(b)  5  Gr.  p.  143. 
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St  "'-.""  ''"'"''  '^^""^  ''  ^'"^  f--  that  time 
That  IS  quite  consistent  with  reason.     But  when  both 

am  lord  and  tenant  deal  with  it  after  thelph -at  o' 

«ible  for  either,  consistently  with  reason,  to  reh  ^ 
the  statutory  detennination.  The  tenancy  cannol  be 
at  one  and  the  same  time  a  subsisting  and  a  deternled 
tena.K.y ;  and  when  the  parties  deaUvith  it  as  sTS 

;:^;Sr;e""^"^^^^-^-^^'-^-«^-^^ 

In  Truescm   v.  Cook  (a)  there  was  no  tenancy  by 
•agreement  the  contention  was,  that  the  occn pantos 
.n  possession  as  a  mere  caretaker  or  servant  o    Te 
plamtiff,  which  It  was  decided  that  the  evidenc    did 
not  sustain,  but  that  a  tenancy  at  will  wa.  coasl 
trv-ely  created,  which  was  terminated  bv  the  statu  e  at 
the  end  ot  a  year,  and  there  were  no  ads  froi.  mS  a 
new  tenancy  could  be  inferred 

Cooper  V.  Hamilton  (h)  does  not  establish  anythinc. 
not  already  established  in  Kefer  v  K.fer  ^ 

In  the  case  before  me  the  improvement^  were  made 
from  time  to  time  after  consulting  with  and  obtain W 
the  consent  of  the  landlord,  which  was  acting  under 
the  original  agreement,  for  the  improvements  were  to 
be  al  owed  for  as  rent,  and  it  was  therefore  proper  to 
ascertain    hat  they  were  such  as  the  landlord  Cu Id 
choose  to  allow.     Every  successive  improvement,  there- 
fore  was  a  payment  of  rent,  and  the  improvements 
contmued  to  be  made  down  to  1879.     There  rs"' 
pretence  that  they  were  made  in  the  exerciW;:? 

the  original  tenancy  at  the  end  of  a  year,  then  at  the 
time  when  any  new  improvement  was  made  by  such 
an  arrangement  between  the  parties,  there  was  the 
creation  of  a  new  tenancy  at  will.  The  evidence  in 
my  opmion  is  amply  sufficient  to  justify  this  conclu- 
sion.     tJponthis  ground  also  the  plaintiffs  fail. 
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(a)  18  Grant  532. 
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But  I  consider  the  defendants  are  entitled  to  judg- 
ment also  because  the  tenant  is  not  bound  to  take 
advantaire  of  the  statute.     Statutes  of  limitation  are 
enacted  from  principles  of  public  policy,  and  like  all 
general  rules,  in  conferring  a  public  benefit,  not  seldom 
inflict  grievous  private  wrong.     In  this  sense  they  are 
said  to  be  contrary  to  natural  equity.     There  can  be 
nothing  more  contiary  to  natural  equity  than  that  a 
person  who  has  succeeded  in  remaining  in  possession 
for  ten  years  of  another  man's  land  should  acquire  a 
right  to  it  without  giving  any  equivalent.     An  honest 
man  would  say  in  such  a  case,  I  have  no  right  to  this 
property;  and  he  would  hasten  to  restore  it  on  the 
first  request.     And  the  statute  does  not  compel  him  to 
do  a  dishonest  act.     Nor  is  the  case  varied  because  he 
may  have  creditors.     The  statute  that  enables  creditors 
to  reach  property  over  which  the  debtor  can  exercise  a 
power  for  his  own  benefit,  has  been  construed  to  apply 
only  to  a  power  he  can  honedlij  exercise.     Beavan  v. 
Oxford  (a),  May  on  Fraud.  Con.  213.     If  the  occupant 
had   really  claimed  the  benefit  of  the  statute, — had 
resisted  any  attempt  to  oust  him — or  in  any  other 
mode  had  evinced  his  intention  to  assert  a  title,  any 
disposition  he  might  make  of  it  would  be  subject  to 
his  creditors,  just  as  any  other  property  to  which  he 
had  an  unquestionable  title.     But  that  is  not  the  case 
here. 

In  Sanders  v.  Sanders  (b),  it  was  held  that  payments 
of  rent  after  J)eing  twenty  years  in  possession  prevented 
the  operation  of  the  statute.  Malins,  V.C.,  said, "  Where 
the  statute  has  run  in  favour  of  one  party,  and  he  in 
whose  favour  it  has  run  t'ooses  to  disavow  the  benefit, 
the  benefit  is  at  an  end.  It  is  a  bar  for  those  who 
desire  it  to  be  a  bar,  and  for  no  others." 

The  bill  in  this  case  only  seeks  relief  against  the 
property,  and  must  be  dismissed  with  costs.    Samuel 


{,<)  (•  n.  M.  k  fi.,  .it  .521. 


(b)  29  W.  R.  413. 
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Lorimer  has  suffered  fho  liiii  +^  i     ^  i 

and  had  any  spoc  fi'    ellf  "^''"'  '"'"  ™<"~'    1881. 


Robb. 


Thomson  v.  Torrance  et  al. 

Mental  ca,a.,y-T..  „,,  ^,,^^^^^^       ^^^ 

t'on—Mortmain  Acta. 

or  two  before  that  occ  re  rerlr  '""n  ° '"''  ''^"*^'  "''^ ''  ^'^^ 
intended  as  his  n>ark  C  o    t ^^ L;!;     ;^;«^7  -a 

tained  by  the  Deraon  nrP,.nr;.     Ti '""""'*"'»8  ^"r  which  were  ob- 

when  drawn  having  been  read  Ter  ,  the  ei?'?''  '  f'""^  "'" 
who  expressed  his  assent  to  so-ne  o  I^.^t"*;  tV'"?' 
made  intelligent    remarks  n,„i   .„  i.  '^  *"  "^^^''^  J»e 

thereof.  The  Court  [B^;  V  J  Tin  T,  "  *'"  P^^^'^'^ 
the  will  as  having  been  olH.inpi'  If  ,  f"'*  *'''""^''*  *°  ''"P^'^^h 
i«««enee  of  Pe^ns  :;:;Sl^^X'r  ^ r  W^  ^^^ 
sons  concerned  in  the  preparation  nf  f),       '^     /       ^  ^'^'■" 

Bought,  and  dismissed  tL  bi H  h  1^  '  .^  '  "  ""'  *'"  "-^"^^ 
»iduary  estate ;  although  it  wasThewn  h'.  h  T  ^-'^  "'  *'^  '"" 
given  to  the  testator,  he  was  whollv  ^'"""Slu.otice  had  been 

when  he  ea.e  to  th^  ae^Ill'jre VZli:  el^.r ^  T  ^"' 
to  make  a  will-that  he  was  a  man  ,„i  u  "*^"*">"  °"  ^^'a  part 
mental  faculties,  was  notlkelv  to  t^""  "  "  ^'"^''^"^'''"  ^^  '»« 

that  not  a  single  de^^^  Satedt^Hf  r^^r"  'T  °*^^— 
author  of  the  will  did  not  know     i  V  <leceased-that  the 

that  he  admitted  ttThtldliftrr^*',^  'r^'^'  ''^'~ 
spoken  to  hin.  seriously  o,  the  J^i  „fT  f  .''  """'^  ^^^« 
there  were  several-that  t}J     u  '  relations,  of  whom 

was  84-thatrtook  two  L"    T"  "-«-— t^^t  the  test.tor 

covered  but  one  fooltpIrrncSr'^  ^'^T^"'  ^'*'""^'^  ^* 
the  numbers  of  the  lots  from  a  nlh  W  !,?«,  "'  u'*''^""' 
could  not  obtain  it  from  the  .be  deceased  ""^  ^''^^  ^'^^^ 

t^nextof  ki,;of";h.;aiato:;!:S;:t;S;:;t"  ^^""^  *^ 
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CUANt'ERY   KKPOKT.S. 

Thi«  was  a  bill  tilud  by  An,  '■'■   Tim,  son  against 
the  Revert- jul  Robert  Torrance,  Jauces  Loyhrin,  John 
A.  Annatrovij,  Kdher  Ar<jo,  Agmn  ^"  achan,  The 
Reverend  William  Real,  and  Kiiox  College,  setting 
forth  that  the  plaiiitill"  was  the  only  sistur  and  sole 
heivess-at-law  and  n.-xt  of  kin  of  tlxi  late  Reverend 
Doctor  Willi  -III  JJarrie,  who  was  a  minist  r  of  the 
PreHbyterian   Church   in    Canada,  and  who   <lied  at 
Guelph,  on  the  28th  of  July,  187U.  entitled  t.)  certain 
valuable  real  and  personal  property  :  t'mt  about  two 
days  before  his  death,  when   he  was  \ery  weak  in 
body  and  in  the  extremity  of  illness,  and  incapable  of 
writing  or  speaking  intelligibly,  and  wholly  ignorant 
of  and  unable  to  understand  what  he  was  asked  to  do, 
the  defendant  Torrance,  of  his  own  motion,  prepared 
and  procured  the  said  J)y.  Barrie  to  apply  jr  fix  his 
mark,  a  long  straight  iiae,  to  a  written  instrument, 
purporting  to   be  his  last  will  and  testament,  which 
was  in  the  words  and  figures  following  : 


StaUmeDt. 


"  This  is  the  last  will  and  testament  of  me,  William  Barrie,  D,D., 
of  the  city  of  Guelph,  in  the  county  of  Wellington,  and  Province 
of  Ontario  and  Dominion  of  t^anada,  minister  of  the  I'resbyterian 
Church  in  Canada.  Firstly,  1  hereby  revoke  all  former  wills  and 
codicils  by  me  previously  executed,  and  all  writings  whatsoever  o£ 
that  nature  and  whensoever  made. 

"Secondly— I  hereby  appoint  my  friends,  the  Reverend  Robert 
Torrance,  of  the  city  of  Guelph,  Mr.  Jx„iti  Loyliriii,  and  Mr.  John 
A.  Armstroiiy,  executors  of  this  my  last  wiU  and  testament,  and 
trustees  of  all  my  estate,  rtal  and  personal,  of  whatever  descriptioa 
and  wheresoever  situated,  witli  power  to  dispose  thereof  accordijig 
to  the  provisions  herein  set  forth. 

"  Thirdly— 1  direct  my  said  executors  to  pay  all  my  just  debts, 
and  defray  all  my  funeral  and  testamentary  expenses  out  of  my 
estate,  willing  that  my  personal  estate  be  first  exhausted. 

"  Fourthly— I  bequeath  to  my  housekeeper,  Miss  L'sther  Argo,  on 
account  of  the  long  and  faithful  service  she  has  rendered  me,  the 
houHe  and  lot  I  own  and  occupy  in  the  city  of  Guelph,  being  parts 
of  Nos.  21  and  22  on  Kirkland  Street,  Judge  Macdonald'x  survey,  in 
the  said  city,  for  her  sole  use  and  benefit,  on  condition  of  her 
remaining  with  me  to  the  end  of  my  life. 

' '  Fifthly— I  will  and  bequeath  to  my  cousin,  Agnes  Straclian,  of 
Gateside,  Strathnigh,  Fifeshire,  Scotland,  the  sum  of  11200  of  lawful 
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1H8I. 


ft  ul. 


«- "  -  U  o„:x. ..  zt  ;:„":„  r-  ."*-  •"  •  - 

' '  Sixthly-l   will   an.l   ,li«.nf    ,x\Z  ^"^  *'""''*'*'•  Ihcmaoa 

propurtions  b.a.voen  the  Home  -.  rek     \f            .^      '"  "'""' 

ProHbytcian  Church  in  Canal  S   ^^''"'r/'""'"  "^  "'« 

College,  situutecl  iu  the  J^y  o.  at           ^  "'      ' "'"'  "^  ^"'"^ 

same  Church.                          ^  *"'  '""^  '-"'"''^cted  with   the 


And 


pmyin.     un-ler    the    circiunstances    therein 


c+  i    1        1      ,.       -" -'     ^.ii.    '^iiLiiiusiances    therein 

ated,  an.l  wlueh  are  fully  detailed  in  thejud^nen 
(1  that  thzH  Court  nn'ght  declare  that  the  said  alle  -ed 
wall  was  not  the  last  will  and  testan.ent  of  tit  |^d 
l)r.  ^urn.  and  that  he  died  intestate;  (2)  tha  pro 
bate  niereof  should  be  refused  nnrl  ih  /  \'r^}^^  P'"" 
of  i,i^  pc:t„fn  ■  ,y\''^"''^'^'^"^*^hatadmjnistration 
ot   hiH  estate   nnoh,    be   committed    to    some  nron.r 

IZZ'  %''':'  ^"  ^"^  --t  it  should  Tde    aid 

state  r:  fi  'f' ""' ''  ^"^'^  p^''^«  «^  t^-  '  ^— 

estate  as  consisted  of  mortgages  of  lands  and  other 
property  not  pure  personalty,  should  be  declared  voS 
under  to  Statutes  of  Mortmain,  and  that        to  th    e 

reasurer  of  all  the  mission  funds  of  thrsald  Ch  reh 

and  was  the  proper  person  to  represent  such  funds       ' 

The  defendants  other  than  Meid  and  Knox  Colhn. 

answered  the  bill,  denying  the  allegations  tCin  a  I 

the  mental  incapacity  of  the  testator 

The  cause  came  on  for  the  examination  of  witnesses 
at  the  sittmgs  of  the  Court  at  Guelph.    The  mZk 
portmn«  of  their  testimony  are  stated' in  the  ulment 
_    In   he  course  of  the  evidence  two  letters  were  put 
in  and  proved,  which  are  referrod  to  in  the  i^]^^ 
written  by  the  defendant  Ar,o,  which  wet:  a^s  follZ  1 
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6tatemeDt. 


J  gg  J  GuKLPH,  Monday  morning. 

•s-m-y.^       Dear  Friknu,— You  will  be  glad  to  hear  that  Dr.  Barrie  has 

Thomioii   improved  very  much  since  you  saw  him.     He  had  a  pretty  good 

Toninoe    night's  rest  on  Saturday  night,  and  told  all  who  called  to  see  him 

et  al.       yesterday  that  he  felt  as  well  as  ever  he  did  in  his  life— only  very 

weak.     He  did  not  rest  so  well  last  night,  but  I  think  he  oyer 

exerted  himself  by  talking  and  walking  in  the  garden  too  much. 

The  doctor  says  if  he  will  only  keep  (juiet  and  take  good  care  of 

himself  he  will  soon  be  all  right  again.     His  appetite  is  good  ;  I  had 

to  give  him  his  porridge  before  six  this  morning.     Mr.  Mitchell  is 

also  a  good  deal  better.  Yours  truly, 

E.  Aroo. 

Thursday  morning. 
Dear  Mrs.  Mitchell,— You  will  be  wearying  to  hear  of  Dr. 
Barrie  again.  I  am  sorry  to  say  that  I  have  not  such  good  news  to 
give  you  this  time.  He  took  a  bad  turn  last  night,  and  has  never 
rallied  since.  He  had  been  up  every  day  and  able  to  go  about,  but 
could  get  very  little  sleep.  The  doctor  gave  him  medicine  to  cause 
him  to  sleep,  but  it  had  the  opposite  eflfect,  and  he  waa  for  several 
hours  quite  delirious,  but  is  now  sleeping  calmly,  though  .t  times  in 
great  distress.  We  had  hope  that  he  might  be  spared  a  little  longer 
in  the  world,  but  that  hope  is  almost  extinguished.  He  thought 
himself  that  he  would  get  over  it ;  but  I  do  hope  he  may  be  able  to 
speak  a  word  to  us  before  he  leaves  us  to  be  forever  with  the  Lord. 

Yours  in  haste, 

Esther  Argo. 

Mr.  C.  Robinson,  Q.C.,  Mr.  Guthrie,  Q.C.,  and  Mr. 
Moss,  for  the  plaintiff. 

Mr.  Boyd,  Q.C.,  for  defendants  Argo  and  Strachxzn. 

Mr.  J.  Bain,  for  defendant  Reid. 

Mr.  Mortimer  Clark,  for  Knox  College. 

Mr.  K.  McLean,  for  the  executors. 

The  points  relied  on  and  authorities  cited  by  counsel 
appear  in  the  judgment. 

Much  23rd.  Blake,  V.  C. — By  the  bill  in  this  cause  the  plaintiff 
allegei  that  she  is  the  sister  and  sole  heiress-at-law,  and 
next  of  kin  of  the  late  Rev.  Dr.  Barrie,  who  died  at 
Guelph,  on  or  about  the  28th  July,  1879,  entitled  to  per- 
Bonai  property -.,oith  from  810,000  to  $12,000,  and  a 
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Torrance 

etal. 


death  ot  the  Rev  DvBarr^e,  and  while  he  was  very  weak 
mbodyandwasmtheoxtremit^ 

of  writing  or  of  speaking  intelligibly,  and  wa^  utterly 
Ignorant  of  and  unable   to  understand  what  he  was 
a  ked  to  do.  the  defendant,  the  Rev.  Robert  TorraZ 
of  his  own  niotion  prepared,  and  procured  the  said  Dr 
Barne,  to  affix  a  mark   or  long  .straight  line  tea 
written  instrument  purporting  to  be  the  last  wiil  and 
estament  of  him  the  said  Dr.  Barrie  ',  that  afth  ugh 
she  is  the  only  sister  of  Dr.  Barrie,  and  they  were 
always  on  good  terms,  and  she  in  comparatively  poor 
c  rciimstances  and  he  well  off  and  without  wffe^  or 
bio  her  or  other  sister,  nothing  was  left  to  her  by  the 
^ill .    hat  Dr.  Bavrre  was  at  the  time  of  his  death 
over  eighty  years  of  age.  and  at  the  time  whente 
all  ged  will  was  said  to  be  executed  was  confined  to 
be    and  had  not  power  of  mind  or  body  to  converse  or 
de    do  upon  matter,  of  business,  and  was  unable  to 
write  or  .speak  .so  as  to  be  understood,  and  he  was  in-  -"""^-ent 
capable  of  comprehending  the  contents  of  the  paper 
from  mental  and  physical  exhaustion  ;  and  thaHhe 
same  was  obtained  by  undue  influence:  that  the  fact 

^J<70  the  housekeeper  from  the  plaintiff,  that  in  any 

omi:!::- ::''''''  ^^^-^  -^  -^^^  -^-^^^  ^tatuti 

The  persons  named  as  executors  by  the  will  applied 

orntl  r^f  ^°"'  -  ^'-  County  of  Wellington 
for  p  obate,  whereupon  the  plaintiff  lodged  a  caveat, 
and,  after  some  evidence  had  been  taken  this  Court 

Dla  1-ff         Jr        '"'''  '^''  'i"^'^^'^^«  ^^  ^hi<^l»  the 
piamtiff  sought  to  contest  the  will. 

In  answer  to  this  bill  the  College  and  Dr  Held  the 
Mo  erator  of  the  Presbyterian  Church  in  Canfd  is  b! 
mitted  their  rights  to  the  Court.  The  other  defen- 
dants answered,  denying  the  incapacity  of  Dr.  Barrie 

Jd— VOL.  XXVIII  GR. 
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1881.  to  make  the  will  in  quostion,  and  stating  that  Mr. 
Toii'au'.t'  of  lii.s  own  motion  prepared  and  procured 
Dr.  liaii'ie  to  execute  the  same  ;  that  if  was  made  in 
pursuance  of  the  expressed  intention  of  Dr.  Barvie  for 
years  before :  that  the  plaintiff'  and  her  family  took 
but  little  interest  in  ihe  welfare  of  Dr.  Barrle,  nor  did 
the  plaintiff"  shew  him  that  kindness  which  a  sister 
usually  shews  to  a  brother  who  is  alone  in  the  world, 
and  with  none  but  .strangers  to  take  care  of  him  :  that 
he  never  intended  that  the  plaintiff"  and  her  family,  who 
were  comfortably  off",  should  get  any  of  his  property : 
that  no  undue  influence  was  used  by  Mr.  Torrance 
or  any  one  else  in  the  procuring  the  said  will :  that 
the  fact  of  the  illness  was  not  concealed,  but  "  the 
plaintiff"  had  no  dosire  to  take  care  of  or  nurse  the  said 
Dr.  Barvie  in  his  last  illness,  and  came  to  look  after 
his  property,  and  not  to  attend  to  his  comfort  or  alle- 
viate his  suflferings  on  his  death  bed." 

By  way  of  cross-relief  the  defendants  asked  the 
Judgment.  (iQui-t  to  declare  this  to  be  the  last  will  and  tes<-  -nt 
of  the  deceased. 

Some  evidence  was  taken  in  the  Surroirate  Court, 
and  after  that  before  the  Master  of  this  Court  at 
Guelph,  and  a  good  deal  more  was  taken  at  the  ex- 
amination in  term  before  me.  On  the  conclusion  of 
the  evidence  I  formed  a  very  strong  opinion  upon  the 
case,  since  wiiich  time  it  has  been  Argued,  and  I  have 
read  over  the  evidence  very  carefully  and  have  made 
the  following  synopsis  of  what  appears  to  me  to  be  the 
important  portions  of  the  testimony  given. 

Mr.  Twrance  testifies,  I  lived  in  Guelph  over  thirty- 
threeyears,and  k  -iwBr.Barrie  rather  better  than  thirty- 
three  years;  he  came  to  Guelph  about  two  years  before  he 
died,  and  purchased  the  house  pnd  lot  there  about 
twelve  months  before  his  death  ;  he  was  in  bed  a  week 
before  his  death  and  had  ceased  from  active  duty 
about  two  years  before  he  died.  Dr.  Barrie  died  on 
Monday.    I  visited  him  the  preceding  Thursday,  the 
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whe.  Dr.  //e,W  asked  meiriZ  ^'^"  f ^Z  '"^'"^' 

not  telJ      Tf  r  1       .  niignt.     hhe  saul  .she  could 

not  telJ.     It  did  not  occur  tome  to  ask  D,-   »., 

same  afternoon  tllTj't,  T      r  """'  ""■""  "'^ 

^•he  hea.,,  when  I  hac.  It  'aMtetia    .':3  J'    «; 
Svitth  came  in  just  lipfnro  T  i  ^     r.       ,  ^'- 

dplflv  nf  n,.    D       •  •  "'"'J*  'ina  alter  some 

aeiay  at  Dr.  ^arr/e  s  and  sendinL'  for  T)r  R.     i   i 

returned  a  messatre  tl  »f   *i,       ^  ^''^  '''^'  •''« 

iuefssage  that  there  was  no  nporl  f«..  i,- 

.r:"«iThe*L":'ir"'  "^  -^'^  p«*«'.o't 

"".     ^  tnen  asked  tor  paper  nd   T  od-,.  i   />  , 

^oty  if  he  would  draw  th  .  ^/n        ,\    V    ^^'-^«^^^^''' 

asked  him  if  he  remember  dwhl"  D^-  L  Tl  ""j" 
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a,nkc(\  him  if  he  would  name  Mr.  Armstrong,  and  he 
said :  Yes,  When  Miss  Argo  had  left  the  room,  I 
asked  him  about  the  house  and  lot,  knowing  he  in- 
tended it  for  her.  When  I  first  spoke  to  him  about 
this  he  said  "  That  is  the  drawback."  I  suggested  tho 
leaving  of  the  house  to  Miss  Argo  as  she  had  served 
him  well,  and  I  had  heard  he  intended  to  leave  it  to 
her.  He  said :  "  I  will  leave  it  to  her  if  .she  bide  with 
me  to  the  end  of  the  chapter."  That  was  a  character- 
istic expression  of  Dr.  Barrie's.  I  got  the  numbers 
of  the  lots  from  Mr.  Hicks  when  I  was  nmking  the 
will.  I  did  not  know  the  doctor  would  know  them 
as  well  as  he.  It  took  fifteen  or  twenty  minutes,  or 
more,  to  get  these  numbers.  I  asked  him  next  what 
he  would  do  with  the  rest  of  his  property.  He  seemed 
to  be  some  little  time  considering.  Miss  Argo  sugges- 
ted he  should  leave  it  to  his  sister  in  Garafraxa.  He 
said,  'No,'  very  positively.  Miss  Argo  then  mentioned 
Mrs.  Mitchell,  his  niece,  daughter-in-law  of  Mrs. 
Thomson.  He  said  :  'They  have  no  need  of  it.'  She 
mentioned  to  him  that  they  had  a  large  family  of 
daughters,  and  that  they  were  endeavouring  to  educate 
some  of  them  to  be  teachers,  and  one  of  them  was 
called  after  him,  and  would  he  not  leave  them  some- 
thing, and  he  said:  He  would  not.  Then  there 
were  the  friends  in  New  York  a  Miss  Strachan  ;  Miss 
Argo  mentioned  them  to  him  or  to  me,  and  I  men- 
tioned them  to  him.  Two  daughters,  of  John 
Strachan,  whose  father  he  was  very  fond  of  He  said : 
They  can  work  for  themselves.  Then  I  mentioned 
this  relative  in  the  old  country,  and  said ;  Haven't  you 
a  friend  in  Scotland  that  would  be  tho  better  of  some 
help,  Agnes  Strachan  ?  I  mentioned  a  sum,  if  he 
would  leave  her  $200  or  $400.  Mr.  Goiu  suggested 
that  he  should  make  the  sum  £100  sterling. 

I  undei-stood  he  assented  to  this,  and  I  went  and 
wrote  this  clause  and  returned.  I  asked  him  if  he 
■would  give  the  rest  to  the  schemes  of  the  church.     I 
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with  ti,„  „  r„f  hi, '  „  ^'''  '","'*'•"'  •■"  ^""W  <io 

«l.u,cl,;  and  ttnlZi%m'"''t'''"  '"'  "'° 

3poko  to  h.„r,m  Jl  V°"    r™S  "''™  '  «'■»' 

Ho.„  Miii„ra„d"    'b  ,r^L!™  ?  "T1  f-  "■" 
he  would  leave  it  to  th..   Rn  i    I     ■  ^''"'"'^  '^"^  ^^ 

was.  it  i,s  p.os;   n  ;    IVn  Mr  '^^'^'^^'^f,^-  -P^y 
would  leave     ome   to  7)  7,  "''''^'  ^'""  ^*'  ^^''' 

assented  to  this  but  af       ^"'r^-  ^'''^'''^'  ^"'^  ^^^ 
to  tnis  but  afterwards  withdrew  if       r 

named  $100.     He  said  yes  at  fir.f  i    .W  ^''''' 

he  would  not  give  anyfl  inf  t  'l^"'  '^^^"  «^'*'  ««• 
scl^>mes  of  the  churc  \o  S  T  T  ''""'  """'  "^^ 
before  to  him.     I  had^^Lt     7d    hat  ^Z'  T' 

lam  not  very  positive,  that t  then  saL'htt  "^"" 
gjve  ,t  to  the  Home  Mission  Fund  and  the  F^^^' 
M.ss.on  Fund,  and  the  endowment  of  Knox  CoTl7" 
I    am    pretty   certain  he    picked   onf    n  f^^' 

schemes  himself.     I  asked  hL    f  .  "'"   '^"''^^ 

-t  in  equal  P^oportLt^  T^^^^^^^^^^^^^^  ^^- 

tioned  these  three  matters.     TlLn  Mr  /)       ;      ""'"• 
to  me  that  there  w«.  n.f^-  ^«i'«?5on  said 

furniture  or  h  blok?  I  "^""'r^'  ^^«"*  ^^^ 
from  him  as  to  the  mode  5  7  "'•^"''^'  "'^-"^^^^^^ 
It  was  all  by  su,  eLTto  ^n^^^^^  ^^1^' 
doctor  what  he  would  do  with  his  i  ^  x tllo  ? 
It  up  by  saying  will  you  leave  it  to        TT  '^"'^ 

said  yes.      I  then  wph^  f  i  "     '  '*''^^'  ^^^  he 

retunfed  with  the  wHl  tl      T'^  ''^^  ^'^""^^  ^^^ 

will,  shall  :  "ead  it  over  to  vnnW    .  '  ^^'^  ''  ^^^^ 

and  paid  attention, Id     rfad  it  ove" '  'f  '^  ^"^^^^^^ 
,  *tuu  X  lead  It  over  sentence  by  sen- 
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1881.    tonce.     I  think  he  was  lying  on  his  back.     Ho  was 
weary  :    lie  seemed  to  be  weary  from   sickness.     Ho 
had  fallen  into  a  doze  at  the  time,  we  were  arranging 
the  clause  giving  the  property  to  Miss  Aryo;   I  think 
we  had  to  arouse  him.     Between  each  clause  ho  had 
fallen  into  a  sort  of  doze.     This  took  an  hour  and  a 
half  or  more.     Ho  seemed  wearier  at  the  end  than  the 
beginning  of  it.     When  I  read  the  first  clause  over  I 
asked    him  if    he    heard    it,   and    he  said   3'es,   per- 
fectly, that  is  correct ;   and  I  did  so  at  every  clause. 
When  I  came  to  the  clause  about  Agnes  Strachan  he 
objected  to  the  SoOO.      He  made  some  demur,  and  I 
asked  him  if  it  was  too  much.     I  said,  shall  I  nuike 
it  S2()()  or  S400,  and  he  said  S200,     He  did  not  use 
the  words  $200  ;  I  said  S200  and  he  said  yes.     There 
is  not  a  devise  or  devisee  in  the  will  suggested, by 
himself — all  in  answer  to  suggestions.     I  think   he 
was  perfectly  capable  of  telling  me  what  he  wanted. 
On  Friday  morning  he  was  recovering   from  a  very 
-Judpnent.  severe  attack.     I  saw  nothing  on  Friday,  to  shew  that 
he  was  not  able  to  make  a  will.   From  my  own  i)ersonal 
knowledge,  I  know  nothing  of  the  terms  on  which 
Dr.  Bari'ie  lived  with   his  sister   the   plaintiff.      The 
statements  in  my  answer  I  made  on  the  information  of 
Armstrong  as  to  the  plaintiff  and  the  MitchelU  and 
their  relationship  with  the  deceased.     It  never  occur- 
red to  me  to  send  for  his  sister  at  the  time.    I  returnd 
on  Saturday  morning.     He  was  fresher  and  stronger 
then  than  on  Friday.     I  remained  about  an  hour  and 
went  away  and  returned  about  the  middle  of  the  day, 
and  I  then  helped  him  out  of  bed.     I  saw  him  on  Sun- 
day evening.     I  am  not  positive  of  his  state  of  mind 
after  Saturday.     When  I  was  making  the  will  I  did 
not  know  what  property  he  had — I  did  not  seek  to 
find  out.     I  thought  he  might  have  $2,000  and  the  lot. 
It  now  turns  out  his  property  is  worth  about  Si 0,000 
and  the  lot  is  worth  about  $1,450,     I  remember  when 
Dr.  Smith  was  there,  suggesting  he  was  in  too  much 
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rain,  and  tliat  he  had  better  nn*  h. 

ha.l  known  wh  it  h\.  r^       .  ^''''  P'''^^'"''     "  I 

have  taken  tl    lb  I'^r';""'  '  ^'"'^  '  --"<» 

any.  "l  don'    know  7f. ''  "?'''  ""'  ''  '^'^^«  "^^'m 

I  did  not  tell  Mrs  r  «^'-^>"g  determination. 

Will  bad  beln  JTa  /'7rnV;rtr'''^''^'^'  ''^'  ^ 
-kin,  of  the  Will  nntn  ^^71^,7"^^:"'  ,t 
was  so  weak  and  tromulons  when  L  w  1  I  "'?' 
will,  and  his  han.l  was  so  uJl!^  Tr  '"^  "^'"  '"« 

an.l  guide  i,  and  s       s    J^^  tol '    T "  r'  ^'''^^P 

wte!:^  t/rrj.^^^^^^^^^^^    -•"  ^ho-dd^eLi^ 

and  the  other  rdat  ve    w  ^"^'  ^^'■'-  ^^'^^^^^^^ 

in   a  very  det^:;!:^:'^    I^^"^  'T/"--^ 
suade  Dr.  Barne-yov,  could  .1"     ,        ?"^^  ""^  P^^" 

hisniind.    OnBr.rji;7S^,^X^tr^^ 

year  t»  .ee  Mr,.   no,n.o,"     He  !:  7,  r\°""^  * 
weeks  before  liis  death     The  iLl    ,,  '  '"'^''" 

how  ie  wa,  ),-ke,y  to  terj    ^'l";,"',^  -'  »=»  ™ 
before  his  death— nnt  tni  +i     r^  ■ ,  "ay  or  two 

the  week  how  he  was,  and  I  d  d      1  f  ■ '"'«'"""'«  »' 
Sat„rday  before  the  will  wa,  ,  tde      ^    *"".■""■  *" 
day  I  wrote  and  told  her  hlwa  T^»  "      r°"  "■"  '^'"'- 
in  the  forenoon  of  Frhay  (T  HeT  d  ^    ""'°''  "^"'' 
Monday  and  in  bed  on  Tu'^dav     O    P   f  ""  °"  *" 
the  doctor  told  me  he  '^^^  J,^  ^''^  '"°™'"g 
the  forenoon  of  FridaCDr    t     j*'  '"I'^'""''-    I" 
rto„t  a  will.    He  asktd  me  if  it  '""'  .^""""'""S 
B^rri.  had  .n^e  a  wil,  i^e    ,ed  htalt't  '''• 
arrangea  that  Mr.  Torrance  w.,  V  "i        f,         "  *■" 

H  was  after  that  I  wrotr'theTr   'T I    r"'  '"' 
. .. ^-    ^  ^'i«  no  reason 

(«)  See  letters  at  p.  256  difp,?  lu      i 

I'-  -00,  dated  Monday  and  Thursday. 
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to  think  he  was  not  in  a  state  that  <lay  to  umkc  a  will, 
although  at  times  lie  suffored  more  than  at  othera.  He 
was  much  better  at  the  time  he  was  making  the  will. 
When  he  was  ixjt  taking  notice  he  hatl  his  eyes  closed 
a  good  deal  of  the  time.  He  seenud  to  be  dozing 
most  of  the  time.  He  spoke  to  Mr.  Waller  Scott  when 
he  came  in.  I  heard  Dr.  Herod  say  to  Dr.  liarric  in 
the  forenoon  of  Friday  that  he  was  very  ill  and  might 
not  recover,  and  that  if  he  wished  to  settle  his  atliiirs 
he  had  better  do  it  as  soon  as  possible.  Dr.  Barrie 
said  he  wished  for  Mr.  Torrance,  I  think  Dr.  Herod 
asked  him  if  he  would  like  to  see  Mr.  Torrance,  and 
he  said  yes.  1  think  when  Mr.  Torrance  came  in  the 
evening  he  asked  Dr.  H(trne  if  he  remembered  what 
Dr.  Herod  had  been  sayiiig  to  him.  I  was  in  and  out 
and  did  not  hear  all  that  passed.  Mr.  Torrance  asked 
Dr.  Barrie  how  he  would  dispose  of  his  projierty.  Mr. 
Torrance  asked  me  about  his  sister — about  his  friends. 
He  said  I  should  know  better  than  he  did  about  tliem. 
Judgment.  J  |.yij  ijii^  Dr.  Barrie  had  a  sister.  I  mentioned  the 
other  friends— the  Mitckells.  I  said  they  had  a  large 
family  of  daughters,  and  one  of  them  was  called  after 
him.  Ho  said  they  did  not  need  it.  I  mentioned 
Miss  Strachan's  name  because  I  knew  she  was  in  poor 
circumstances.  I  told  Mr.  Torrance  this,  and  that  Dr. 
Barrie  had  a  letter  from  her  a  short  time  before.  He 
asked  him  if  he  would  leave  her  anything— £100.  I 
think  he  said  yes.  Mr.  Torrance  then  wrote  this 
down.  He  next  spoke  abour,  the  mission  cause,  then 
about  Knox  College.  Mr.  Torrance  mentioned  the 
Home  and  Foreign  Mission  Fund,  Knox  College,  I 
think,  and  the  Bible  Society  Fund.  I  think  he  said 
the  Bible  Society  was  prospering.  The  will  was 
brought  in  and  read  before  it  was  signed.  He  read  it 
clause  by  clause.     Dr.  Barrie  spoke  at  the  end  of  each 

he  said  yes.     At  the  end  of  the  first  clause  he  said 

he  would  leave  me  the  house  if  I  would  abide  with 
him  to  the  end  of  the  chapter — that  was  the  clause 


LHANCKHV    UKI'OKTS. 

fthout  ^.ivlng  tlu)  |,o„8e  t..  ,„«      I  ,1:,,  „  ,  , 

he  was  going  to  d,.  with  if       n  ^^  ''"""'  ^^'^t 

fe'Oir.gt...iveitton  r        'm'''\''^'^  •^^'''  ''«  ^aa 

to  Miss  .s7,w.o  He  .1 ;;:::'  '"^''"'^'  ^'^ »-"  •^-^ 

■rorranof  asked  Jiim  if  u  ""•^'  ""*'  Mr. 

«"•'  1  think  l,„.,.i,,  vl  . 1,1,!  'u  ?''''"' '•"''"'''''■ 
other  clause,  wore  nji  ,V*  ,!';"  ''°-  «'''™  "■« 
time  w„„U  d„.  „,  „,„,  ,,  :  '"..""•'■"■f  i'l  J-c»,  ,„. 
tl.«t  I  w„ul,l  l,„vo  th.  ]Zli    ,',   ""  ""™  '"W  ,n., 

»lloul,i  gW,  thv,„  to  a,!v  ,         ■"  '"  '"■'"•■"  "»'  I 

«» « ko:,«k„;^  °;^„:,;:.  """-->"'•'  "kc  „  i,„„k 

two  huu„.    When  it  »„,„  '"."^  ''"'"'  l^'"'  "'<-™ 

So,„.,i,„o»thoo.J  t'  1::;  "■  ""'"  >■""  -r-k. 

'l"y.     I  .lid  not  thinic  of    ';■,""■"""'' ','"  ""•  ^""- 
'W-  will.     Mr.  „„,|  M„  V,   '  'if      '■-  ","^' "  »''"'" 

'"■ue.  Dr.  Hci„k  Lu  ,..,.,  ,  "'  ''"^  ""'  'l^k 
".an  ho  was  on^^^'n.'ZT""'^'^"''^ 
suffering  ,0  much  pain  ,„t  I  V  ,  ™'  '"'"'■■  "<" 
-ovorin«  for  all  th'a  '  {'Ll^Z  T ^'^T'l '"'  ""^ 
«hc>,  I  wrote  this  l.tter  L  M  w  "  ""  ""=  '™'l' 
JH  not  ™,„  ....r,;  1 -r,:  1  ''\*'^^^  »^^f  "-e 
shew  any  concern  for  hi,,,      SI         .,""'"""' "'"'  not 

to  see  hin,  so„,cti,„«     J    ,a".  f  'f '■.  """ly  came 
-'th  Dr.  &,.„,,  and  dn  i„  "1  J™'  '"'«-  V-- 

'»  came  to  see  hi,,,  twi::.  One  Tth!"  '■''°"'- 
mamed  without  telling  u,,  ^„,,.''-  "'  ""'.■™  was 
not  jjoi,,,,  to  the  ma,-,  ^,„     ,  f,  "o  said  he  was 

f/'-'c^e^^is  a  datX'  .  M  rS'"^"""""-  *"^- 
knew  the  week    belo.e  th.M  °"-  ""''   *" 

34-vo,..  xxvmoK    '       ""  "^'-  »^  »"W 
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}f*^\.    have  told  her  mother.     I  never  Hpoke  to  J)r.  Barria 
about  niakinj^  a  will.     Dr.  Herod  first  mentioned  it. 
I  had  heard  him  say  liefore  lie  would  like  to  leave 
something,'    to    the    ehnreli.      Some    years    Ix.'foce  he 
said   he    ha<l   heard    I  was  i^^oinj;  to    leave  him,  and 
he  said,  if  I  would  remain  with    him  as  long   as  ho 
livctl    he    would    sec    me    conifortahly    otl.       When 
Miss    Strdchan'fi    name    was   menticmed,   Dr.  liarrifi 
.said:    "Poor  creature,  she   is  in    poor  eireutMstanoes, 
I  mu.st   send  her  .somethinf;."      The   medicine   given 
Dr.     Bnii'h'     before     Thursday,    was     an     aperient. 
They  then   chanj,'ed   th(*   medicine  and  it  made  him 
restless.      He   did  not  recover  until  Thursday  even- 
ing.    My  meaning  in   the  letter  I  wrote  was,  tliat  the 
Doctor  woidd   say    something  about  his  death.     We 
were  anxious  about  this  ;  something  about  his  feel- 
ings ;  about  religious  comfort.     When  hv  was  asked  if 
he  would  leave  anything  to  Mrs.   TltoniHon,  he  said 
no,  as  if  he  meant  it :  he  seemed  determined.     When 
judgmeDt.  j^|j.j^  Mitvhell's  name  was  mentioned,  ho  said,  I  think 
they  do  not  need  it.     I  .spoke  ab<  ut  their  large  family. 
Dr.  Barrie  understood  perfectly  what  he  was  doing. 
I   have  no  doubt  whatever  in   making  the  will,  ho 
understood  perfectly  what  he  was  doing.     When  Dr. 
Herod  mentioned   to  Dr.  Barrie  about  the  will,  Dr. 
Barrie  said  in  a  loud  distinct  voice :  "  Many  thanks  to 
you  Doctor  for  mentioning  it  to  me."    I  never  liad 
any  difficulty  in  speaking  to  him. 

John  A.  Davidson. — I  went  to  Dr.  Barrie' s  about 
eight  o'clock  on  Friday  evening.  The  will  was  be- 
trun  between  nine  and  ten.  Mr.  Torrance  read  the 
will.  I  was  called  in  when  it  was  being  read.  There 
were  then  present  Mr.  Torrance,  Mr.  Gotu,  Mrs.  Arm- 
strong, myself,  and  Mr.  Scott.  The  drawing  of  the 
will  took  from  one  hour  and  a  quarter  to  one  hour 
and  a  half.  The  first  remark  I  remember  was,  Mr. 
Tolerance  asked  him  about  the  house.  I  think  Dr. 
Barrie  said  that  was  for  Miss  Argo  if  she  bided  with 
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hi>..    to   the    on<l     of   the   c-lmptor       M.-      7., 
I'o  said  she  ha.1  onon.rl. .  ll         '  ^'"""«>".  and 

--i^l..     M.-.    6V>..  ask    r,.       V  r      '^'  •''"'  '^''"•^ 
tho  Genoral   Hosnital  „     .  ,      '''"'*'  soru-thin^.  to 

Ins  answer  to  each  f..,.wf;  J»r,una-  ^^ot 

«t  the  end  „f  ..ach  ,..„u  ,     "t<  '',  "",'■""  ""'''  ^'"' 
to  tho  r.OO,  and  ,«.o,-,.       ,  "'"   "■'"'"   '"■'"'"<> 

«-.  .n,,d„  Woo      I  t  "■""  ""■■"'■■■""I.  and  it 

have  witton  hi,  ,„  „"?„  T  !",""«  I- won  Id 
ro.m„„  said  hi»  „r  k  !  ,T  ""'  '"'  '""'•  '""  >'■•• 
'on?  talk  with         i;"t  :,:'"•'   t'/:  «■""■     I  I.ad  a 

hoar  about  the   w  it    ,        f  ■';  ""'■' ^"""^-     '  '"''  ""' 

for  him  to  .o,„o,  that  „,.  ^   '  „        "  m  "'"""^'-y  """""■• 
■«viil  as  well  a»  h„  could      r„  ''''"'''  "■'"''  "'« 

understood  the  qneS"  ,  tit  '"^  "'"'"""•  ^'•-  *'"'« 
will  wa.s  ,ead  o™,, '""";"  1""  ,'°  ''""■  The 
t«nce  or  division    Mr    it.,  ,™''  "'  «'"•'>  "™- 

correct,  and  waited  u  til  e'T,:*""  '"""'  "» 
»o  doubt  Dr.  Burrle  nnd^t^d  wZt  ^r  ■'  '^™ 
and  assented  to  it  intelli..„ntly  0„LT1  ^"""«  ™' 
I  wa.  in  the  „,„n,  an.I  Dr.  Z™  k' ?""'''^' "'""'"S 
tome,  and  .shook  hand.s  wi  ,  „fe  hT  "'l  "'* 
P'^-nly.  He  aaid  he  was  v„  y  1  r  "" 'P"''^  very 
eccentric— of  more  H,.„       i  ^^  *"»  a  Uttle 

strong  mind.    oTtl  X     ,''''T  ''"'"'~'  '"»"  »* 

»an/   He  was  a  mt  o^  .t^atLr""'  "'"  ''^  "^ 

Walter  SmH      i  attachmonts. 

-_-,e.mn..     I  left  and  returned  to  the 
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1881.  house  a  little  after  ten.  I  went  in  with  the  others  to 
hear  the  will  read ;  think  he  was  lying  on  his  back. 
The  will  was  read  over  clause  by  clause.  Mr.  Torrance 
asked  if  it  was  right,  and  he  said  yea.  He  objected 
to  the  $500.  He  said  it  was  too  much.  Dr.  Barrie 
took  the  pen  and  made  the  cross  himself.  Dr.  Barrie 
said  I  know  what  I  am  doing.  When  I  came  in  that 
night,  the  first  I  heard  was  about  leaving  the  property 
to  Nancy  Strachan.  They  asked  Dr.  Barrie  if  he 
would  not  like  to  leave  some  money  to  some  girls  in 
New  York.  He  said  they  were  able  to  work  for  their 
living.  I  had  not  any  particular  difficulty  in  under- 
standing what  he  meant.  It  was  about  an  hour  after 
I  went  in  that  the  will  was  finished.  Mr.  Torrance 
read  it  aloud  ;  not  very  fast,  clause  by  clause.  At  the 
end  of  each  clause,  Dr.  Barrie  showed  his  satisfaction 
by  speaking,  I  think. 

Elsie  Davidson. — I  knew  Dr.  Barrie  since  1862, 
intimately.  I  ren  ember  the  evening  the  will  was 
Judgment.  j^j^Je.  I  went  in  just  as  they  were  speaking  about 
the  legacy  to  his  cousin  in  Scotland.  He  was  to  leave 
her  8500  ;  then  after  that,  the  cousins  in  New  York ; 
and  he  said,  they  were  young,  and  could  work  for 
themselves.  I  had  no  difficulty  in  understanding  him. 
The  hospital  was  mentioned,  and  he  said  he  would  not 
leave  anything  to  that.  I  was  there  when  the  change 
was  made  from  $500  to  $200.  I  think  he  said,  "  I  am  a 
poor  man.  You  must  think  I  am  a  rich  man."  He 
objected  to  give  anything  to  the  Bible  Society.  I 
never  thought  anything  else  but  that  he  understood 
the  will  when  it  was  being  read  over.  iVIy  impression 
is,  that  he  could  have  signed  tlie  will  if  he  tried.  He 
seemed  easier  and  in  less  pain  on  Saturday.  I  spoke 
to  him.  He  held  out  both  his  hands,  and  said,  Oh, 
lassie,  is  this  you  ?  and  he  held  my  hand  between  both 
his  hands.  He  was  in  the  habit  of  .speaking  to  me  in 
that  way.  The  Rev.  Mr.  Uotvie  came  in  and  he  knew 
him.     He  prayed  with   him.     Dr.   Barrie  repeated  a 
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passage  from  a  Psalm      T)r    »       • 
Joud.     Wl.en  Mr.  Torn^ncJ^^riC^  ."""'  '^"^^ 
leave  anything  to   the  church   Dr«  '"'^"'  *' 

course,  he  meant  to  leave  iH^        T7  '"^'''  '^ 
equally  divided  between  fh.      i       ''"     '*  "^^"^^  ^^ 

Mr.  .0....  ,„ent::r  «t^  h:  rndt'^  '^r  • 

sions  and  Knox  Col Wp     t        '"'"^  ^^^^  J^oi-eign  Mis- 

noon  of  the  Friday  on  which  the  wM?'''  *'^'  ^^'^^■ 
was  about  three     He  said  ^  v      '"  '''^'  "^^^^  J  ^t 

no  trouble  in  undetrnin'    ^'^  't  Tf'    '  '^^ 
drink;  he  chose  milk  which  T  f .^  ^«ked  me  for  a 

^..o^asking  Dr.  Ll- 1' L^^  ^ri  '^1^^'' 
settled,  and  he  said  yes.     Ho  said  To  .''  '^^"^'"^ 

The  doctor  understood  pelct^  1° /"/  ''"^^  ""^'^^ 
when  the  will  was  bein'r  Sn  S  '  "'^  '"^^^ 
whom  he  would  leave  the^ou'eand  Tr'%'f '^'  '' 
to  Miss  ^.,0  if  she  staid  with  hfm  u^t  j  h  vT^'r 
heard  the  doctor  .sked  about  h'c  usL  tt  u' 
country,  and  his  friends  in  New  York      Ti  '  ""^^  . 

have  got  their  health  and  can  wlk    W      ,-         '^''^ 
Mrs.  Thomson,  also,  and   he  s^d"  ,f  "•  f  ^^'^^^^ -^ 
plenty.     Something  was  said /hnf    r^u'^''^'  ^°^^^« 
was  asked  about  theXn    and  To/  '  'm?^''^'     ^^ 
always  knew  he  had  a   "reat  S^^      ''"^^^"•^-     ^ 
heard  him  say  that  anv  ofl  ff  ^nl  1  H"    '  '^^^ 
any  of  his  money.     He   neve    Sert"o   ,"^^^^ 
thing  from  them,  and  he  never  wild  t"""  ''"^■ 

thing.     He  said   if   «f    .  1      ^"^^"^^  ^^^^e  them  any- 

I  ha'd  no   d  ubt   he  undetr.'    ^"  ^^   ^--- 
He  said  he  was  goin,  to  s "ntt"  ^1  '^""  '°^"^- 
mncetook  his  hand^    I  Snk     heTrl  ."'  ""''  ^''- 
;o  Miss^.,,  ,ou  have'tne  all  ;o?li?f'^^^^^^ 
lassie.     I  remember  on  Saturday  the  shirt  be"     '  ""t 
on  wrong,  and   he  insisted  on  its  beinfff^        '£  ^''^ 
put  on  right.     It  was  Miss  Ar ao  th7^     ^.'^  '^  "»^ 
names  of  Mrs   Tho,r>Jr     ,^V  ^^  mentioned  the 
doctor.  '^'""^   ^"^^  ^^'''-  ^^^itchell  to  the 
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i. 


1881,  Alexander  Goto. — I  knew  Dr.  Barrie  thirty  yeais. 
I  went  with  him  when  he  was  buying  his  house  in 
Guelph.  He  said  they  would  have  to  suit  the  girl 
and  she  went  and  saw  it.  I  was  with  him  the  Wed- 
nesday before  he  died.  He  was  going  about  then. 
He  was  very  bad  on  Thursday.  I  talked  with  him  about 
many  things.  He  said  he  and  me  had  many  a  smoke 
together.  He  was  getting  in  and  out  of  bed  every 
five  minutes  until  three  o'clock,  when  he  was  just 
completely  worried  out.  I  told  him  I  would  lift  him 
out  of  bed  as  easy  as  I  would  a  young  girl.  Well, 
says  he  Sandy  you  would  kiss  her.  He  was  not  out  of 
his  mind  then.  He  was  crying  out  with  pain ;  when  I 
told  him  not  to  hollow  out ;  he  said  it  was  good  for 
lock-jaw.  I  left  him  at  six  o'clock  on  Friday  morning. 
I  went  for  Dr.  Herod  to  relieve  him  as  he  was  being 
again  troubled.  He  came  Friday  night  and  relieved 
him.  He  was  then  very  bad ;  after  that  he  became 
quiet.  Dr.  Herod  asked  him  if  he  had  settled  his 
Judgment,  affairs,  and  he  said  no  ;  there  was  some  talk 
about  getting  Mr.  Torrance,  and  I  went  for  him.  Dr. 
Barrie  said  Miss  Argo  was  to  get  the  house  if  she 
stopped  with  him  to  the  end  of  the  chapter.  He  also 
said  Esther  was  to  have  his  books  and  household  stuff. 
The  hospital ;  Miss  Stvachan ;  the  church  schemes ; 
the  sister;  sister's  family;  his  folks  in  New  York 
were  all  mentioned,  and  dealt  with  by  the  doctor. 
The  will  was  read  aloud.  I  saw  Mrs.  Mitchell  there 
on  Sunday,  who  said  that  Dr.  Barrie  was  sensible.  I 
understood  it  was  suggested  that  Mr.  Torrance  should 
draw  the  will,  as  he  knew  more  than  anybody  else 
about  Dr.  Barrie' s  business.  I  would  have  liked  to 
see  the  money  go  to  the  hospital  or  something  else 
beside  the  church  schemes.  Dr.  Barrie  was  not  fit  to 
make  a  will  on  Thursday  night.  He  was  very  bad 
up  to  three  o'clock  in  the  moi'ning.  He  was  sensible 
on  Friday  night,  and  remained  so  until  Monday. 
I   will  not  say  that  at    eight    o'clock   on  Monday 
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morning  he  was  fit  to  make  a  will 
i  believe. 

hi...  ^Jtt:^:z  ^rr''":  -''' 

1877,  the    vear  hp   „,;  ''"'>' <»■  August, 

had  never  /„  ,e  mucf  Z  "I  P'r'^'      «'  ^"'^  <>« 

hut  w,.,.t  he  h..:,:iet  1;  r„ :  ';f  '■^""■-f j 

n:tre:i''H"°'4rt:,n,:t '-  -;?-^™^ '- '" 
the  house  .„t  .:t,::a\vr„''e  TtoXr^'' 

keeper,  AW,«,  he  thought  it  wouU  be  .etr  T" 
"lonoy.    I  saw  hhn  on  both  H,o  Tl        .  ""^ 

befoie  he  died     I  „°L 7.        u  "'""''V  and  Friday 

.o  uieu.    I  asked  hiin  how  he  was  on   P,.i  i 
afteinoon,  and  l,e  said  noorlv      H,    "'^'""/'"'ay 
seem  to  be  at  all  wanderir    l'         u- '"""'  *<1  "»' 
Sabbath,  and  a,ked  hi'lTow    Ha  ■"  Hf"  ""  f 
litt  e  livelier  •  -.f^^..       i        t  ^^  seemed  a 

out  his  his'a  ?  ;:;rj,  7,«^'"o  '»'".  he  put 
-l"wn,  and    said    tarotell     lie    '„"' Tf ''"i'"'' '"'^ 

aid  they  were  so  glad  he  had  hi,s    e,  ses      r        t 
Torrance  what  Dr  n,,,-..,:  h    i        ,  '^^nses.     I  told  Mr. 
of  the  church  '  ^"^  '"^^  "^'^"^  '^'  ^^^emes 

G^raoe  MitcheU.-l  am  a  niece  of  I),.    «       •        , 
when  he  was  a  minister  af  f\  7        ""''''  ^"*^ 

seven  miles  from  Tn    aid  1^^^^^^^  -l^out 

with  him.     1  have  tl       -n    ^''  ^^'  ""  ^«°*^  'e'-'^^^ 

girls.     I  was  at    I'Tou:  '  rsa\""  ^^  ''''  ''^'' 
July.     I  arran<.ed  that   a'//       ^^^^"^''^^^^  <^1^«  19th  of 

he  got  worse.    1^1  i^lttadflVr  '^,  it  ^^ 
got  the  first  letter  on  Monday  i^^frt,'-  Zl^''''     ' 
mg ;  the  next  letter  on  Saturday  w         T t"^^  "'"'''■ 
it  sooner.    I  arrived  thet  on  luil^^f      •"" '^' 
remained  until  after  the  f un  ral     M^  T""^"  '"' 
there  about  twelve  o'clock  on   Z'  ,     ''•.^/*^"^*^^^  got 

heard  of  the  will  un;:;:ft:\traTh  "^^^^^    ^  ^^^^- 
had  beea  failing.     He  did  .n.  .l!  ,L..^^  "^^^'^.^^ 


271 


^>!h 


■li 

!vi- 

'Mi 


M 


i-emember  things.     He 


272 


CHANCERY  REPORTS. 


1881.  would  act  as  if  he  were  cutting  his  tobacco  or  driving 
horses.  He  said  he  was  driving  Fan.  I  visited  him 
once  or  twice  a  year,  and  if  any  of  us  were  sick  he 
came  to  see  us.  I  heard  from  my  daugther  he  was  ill, 
and  therefore  it  was  I  came  in  on  the  Saturday.  He 
then  said  he  was  able  to  help  himself  When  the  pain 
was  gone  he  was  quite  rational  and  able  to  talk  with 
me.  When  I  went  in  on  the  Sunday  I  spoke  to  him, 
but  could  not  make  out  what  he  said.  I  said  one 
time  to  please  my  r  other,  that  my  uncle  recognized 
her,  but  he  did  not. 

Ellen  Burr  says — I  should  call  Dr.  Barrie  sensible 
when  I  saw  him  on  Friday  before  his  death.  I  told 
my  father  on  the  Saturday  following  that  a  will  had 
been  made. 

George  Thomson,  son  of  the  plaintiff,  works  on  the 
railway  at  one  doUar  a  day,  and  evidently  thinks 
strongly  he  should  have  been  considered  in  his  uncle's 
will. 

Walter  Thomson,  another  son,  of  the  same  mind. 
He  visited  Dr.  Barrie  at  nine  o'clock,  a.  m.,  on 
Monday  morning  and  found  him  pretty  near  his 
last.  He  refers  to  some  statements  alleged  to  have 
been  made  by  Dr.  Herod,  on  which  he  says  he  chiefly 
caused  proceedings  to  be  taken  against  the  will.  I  was 
much  disappointed  at  the  will  I  supposed  it  was  a  fraud 
or  conspiracy — they  made  the  will ;  Miss  A7'go  and  Mr. 
Torrance.  If  the  will  had  been  made  sooner  I  should  say 
it  was  proper.  I  have  taken  the  management  of  the  suit. 

Annie  Chambers,  a  daughter  of  George  Mitchell,  says 
she  saw  her  uncle  on  Saturday,  the  19th.  Miss  Argo 
then  gave  me  some  instances  of  his  great  forgetfulness. 
David  Roe,  Dr.  Barrie  and  the  plaintiff  seemed  to  be  on 
friendly  terms.  He  was  formerly  a  man  of  vigorous 
mind  and  piemory. 

Helen  Mitchell. — I  am  a  daughter  of  George  Mitchell, 
and  live  about  nine  miles  from  Guelph.  I  saw  him  [Dr. 
Barrie]  on  the  14th  July.     At  times  he  was  queer, 
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He  said  his  memory  was    1881. 


Then)  son 

T. 

Torrance 
etsl. 


at  other  times  quite  wioncr 
completely  gone.  * 

Alexander  DicktnYt      t  , 

Church,  ,..a  r.ii:z7iz:::^:!  \^'-  ^-- 

of  failing  health      HU       ^       ^ "  "'""'S^  because 

OuelpH  L  rith^tr  l7  S;  ^^Se  ^  ^^^  ^^ 

low  and  did  not  recognise  me  '''^'  "^"^ 

I  saw  hi„,  the  Th„4day tit  di^d"'"^'  "",  '"'• 
on  hi,,  ,ide  and  seemed  nnconTciousT  ,"" 7' 'yi-* 

■"  tT:  R™-  ,f  'T-'  ^  ^^^'i    an        ''^  '" 

p.-e?b;tS:„S;,.r'''^'^'-^'''^-'>— fthe 

die?'  f 'Z'lr  '"•  ^™  --  '""y  «•'  when  he 

heard  f  hL  S  II  Th  '™"^  T*  >>■"••  '  "-' 
and  I  arrived  in  glh\'':;::f™''.»yaften>c«„. 

twelve  that  night.  He  ,W  nT ''  ™™"''  '""'°'-'' 
remained  there  t,„t,i,  aftL  t  f^^neJV  '"",  ' 
family  that  are  living  ,„  .L  „        °''  °'  "^ 

left  three  hundred  acre    „f  , '  f  T  '   7  ''""'"■'*  '"*""'• 
entitled  to  my  living  "''  "•°'"  "'''*  I  am 

(?eoiVe  MjVc/ieH  says  he  and  l;.  .  -, 
very  be.,t  of  terms'^ith  "'  t.  ""^0""  T  *= 
daughters  wa.,  in  bein„  examined  ^  ,  T  "'  '"^ 
he  wa.  i„,  and  she  rem-ai:™  "t'h  m  t'h  rt  ""''^ 
out  word  he  was  ill  and  wo  w  I  „„  a"  C'  7' 
week  preceding  his  death.  When  ftst  t  u  7 
ivas  very  bad-   in  tl,„  »nenm.st  I  saw  him  he 

better.     We  re'cerveSa    Itt"'"""  '".''  ™  "  ^'^  ^^^ 

the  Tuesday,  nttberf'tr'sft '7  "^r  "" 
found  him  lying  .senseless  thl^K!  f"*"''*-'^  "'ght.    I 

i.emainedLtiith:tnl;':x  °o:';rr- 

day  Dr,  He,-od  said  he  did  not  1^1^    b  ®""- 

last  the  day  and  so  T     \  ''  ^"''^  "ould 
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1881.  unconscious.  Visitors  came  in  and  looked  at  him  as 
if  lie  were  dead.  Miss  Aryo  spoke  to  liim  but  he  did 
not  answer — he  was  beyond  speaking.  There  was  no 
Dr.  Barrie  there  at  all.  There  was  no  change  in  his 
state.  There  were  regrets  exi)ressed  that  he  had  not 
made  a  wiil.  He  was  better  on  the  following  day. 
He  made  an  effort  to  speak.  I  am  sure  no  prayer  wtia 
offei-ed  up  while  I  was  there  that  day.  I  have  left 
Mr.  Torrance's  church — there  was  a  little  feeling.  I 
blamed  Mr.  Torrance  for  making  this  will.  Miss 
Argo  served  Dr.  Barrie  faithfully.  Ij  thought  he  was 
intending  to  buy  this  house  for  Esther.  I  never  was 
there  just  after  the  doctor  relieved  Dr.  Barrie. 

WUliani  Mitchell. — For  some  time  before  his  death 
Br.  Barries  memory  was  very  weak.  My  daughter, 
Mrs.  Burr,  had  been  to  see  Dr.  Barrie,  and  she  told 
me  he  was  ill.  I  saw  him  the  Friday  before  his  deai  d 
and  stopped  until  half  past  seven  that  night.  I  spoke 
to  him — he  did  not  seem  to  recognize  me.  Miss  Argo 
Judgment,  came  out  to  where  I  was  sitting,  and  said  to  Mr.  Arm- 
strong, he  is  moving,  we  had  better  have  it  done  now. 
I  said  to  Armstroiig,  is  it  possible  you  are  going  to 
try  to  get  that  man  to  make  a  will,  and  he  looked  at 
me  and  said,  yes,  it  will  be  all  right  if  you  can  get 
him  to  say  yes.  There  was  a  gi-eat  difterence  be- 
tween the  articulation  with  the  teeth  and  without 
them.  He  was  very  deaf.  He  was  on  good  enough 
terms  with  his  sister.  He  and  I  had  arranged  to  so 
up  and  see  her  the  week  he  took  sick.  I  never  heard 
of  a  coolness  between  them.  I  thought  I  was  not  wanted 
there  longer  that  night,  and  so  I  went  away.  I  knew 
they  were  going  to  make  a  will.  Dr.  Herod  had  been 
sent  for.  I  do  not  think  it  was  possible  for  him  to 
have  consciously  made  a  will.  I  think  he  was  racked 
with  pain.  I  understood  the  doctor  was  coming,  and 
that  Mr.  2  orranee  and  Mr.  Armstrong,  all  old  friends 
of  his,  were  going  to  make  a  will.  I  found  out  from 
uiy  daughter  on  Saturday  morning  that  the  will  had 
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been  mad.  I  We  taken  an  active  interest  in  tl.is 
smt  I  expeeted  some  booi«  from  Br.  Bcmie  I  did 
not  el,  my  brother  about  tbe  will  wi.en  I  aw  I,im  on 
Sumhy  momH,g.  I  had  bear.!  tlrnt  the  house  Z  lot 
had  been  given  to  Miss  Argo 
Chark,  Aukl.-1  have  known  Dr.  &,.,■«  for  twenty 

deat  He":*"'  """  »'"""  "  '■"'"'s'-t  before  his 
death.  He  wa,,  very  bad  the  Wednesday  before  his 
death.  He  wa^  very  restless  on  Thu,-sday  He  had  a 
paroxysm  and  then  got  into  a  stupor  wh  eh  neverLft 
h.m.  He  was  c„nfirn,ed  in  that  stupor  on  the  F  aay 
I  made  no  attempt  to  speak  with  him.    I  was  them  on 

T~  \  '\f'"''"'  ""^  ""  """""  -"-i  fov  Mr. 
Z  71  Tr  '  °  "P™''™  ''■"  Performed  and  Dr 
fro,l  left  and  I  was  left  alone  in  the  roon,  with  D  ' 
&>rr,e.  and  he  fell  i„t„  the  same  stupor  again   an  1 

weeks  before  Dr  i":,  dfed  """  "°"«"»°""°»  '°»» 
William  Mon-e  riu,mson.~Rofe^ts  some  state 
ments  alleged  t„  have  been  n,ade  by  Dr.  Ji7Z  at  tht 
time  the  will  was  opened.  I  made  up  mjmim  h 
w.b  was  a  eonspiraey  to  eut  us  all  out.  m[  JwL « 
Mr.  Oow.  Mi,,s  ^,.„o,a„d  Dr.  Herod  were  2  eon 
sinrators.    At  this  meeting  Dr.  Herod  took  the   esZ" 

the  w  1.    Nothmg  would  make  me  believe  this  was 
hiswrll  or  change  my  mmd  upon  the  matter. 
JbM^&roorf._l  saw  Dr.  £a,™  on  Saturday      He 

:zi  "^ '"  *'"  ™°^"'' '  ™ '"- "  *; 

■^T  ^''''tr^'^  ^'■4"'  ■=""■«  *»  nie  one  eveni„^  to 
tat  tits  timf""'^  ""'  '^^""""^  ^'■-  ^«"-  to 
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The  Rev.  James  Duff. — I  knew  Dr.  BarHe  since  the 
year  1849.  His  idea  was  that  he  had  made  his  money 
and  that  he  was  not  indebted  to  his  friends,  and  that 
the  church  would  get  it  after  he  had  done  with  it.  He 
said  this  several  times  and  repeated  it  to  mo  since  he 
came  to  the  house  in  which  he  died.  I  came  down  the 
Thursday  before  he  died,  and  remained  until  four  or 
five  on  Friday  afternoon,  when  I  was  obliged  to  return 
home.  He  seemed  to  be  labouring  under  the  influence 
of  medicine  on  the  Thursday.  I  remained  up  with  hira 
that  night  along  with  Mr.  Gow;  about  twelve  midnight 
he  was  as  ck  ar  in  his  mind  as  ever.  He  wanted  to 
get  up  himself  that  night,  and  I  took  his  legs  and  he 
said,  Duff  take  care  of  my  legs,  and  Gorv  said  I  am 
sure  I  am  lifting  you  as  gently  as  a  young  lassie ;  and 
he  said,  yes,  if  I  had  been  a  young  lassie  you  would  have 
kissed  me.  He  spoke  naturally  in  his  joking  way.  He 
was  a  man  of  strong  intellect  and  an  indomitable  will. 
You  could  not  thwart  him ;  if  he  wanted  to  take  a  cer- 
-Judgment.  j.^^-^  course  you  could  not  take  him  off  it.  I  recollect 
the  Rev.  Mr.  Smith  being  at  Dr.  Barriers  on  the  Fri- 
day.    He  was  then  v^  ry  weak  and  wanted  quiet. 

George  Barron. — Dr.  Barrie  said  he  had  never  been 
beholden  to  any  of  his  friends  ;  that  if  he  had  any- 
thing when  he  died,  God  had  enabled  him  to  earn  it, 
and  it  should  be  given  to  God.  He  meant  by  that  the 
schemes  of  the  church.  He  spoke  to  me  and  was 
very  much  interested  in  education.  Knox  College 
and  the  Home  and  Foreign  Missions  of  the  Presby- 
terian Church.  He  said  his  housekeeper  was  a  jewel 
of  a  creature.  It  is  over  twenty  years  since  he 
talked  to  me  about  the  schemes  of  the  church. 

Mrs.  Agaes  Scott  Elliott. — I  saw  Dr.  Barrie  on  the 
Thursday  before  he  died  twice.  The  first  time  at 
half-past  one.  He  was  then  sick.  The  next  time  at 
four.  He  was  then  better  and  quieter.  I  saw  him 
also  on  Friday.  I  saw  him  on  the  Sunday,  and  Mrs. 
MitcJtell  said    he  was   very  weak,  very   weak,    but 
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his  housekeeDer     Til  !  ""  g«t  a  house  for 

before  he  died,  and  he  was  L  n  Saturday 

said    he   was  very    ^r^a  l^^^.^  T^l  ,^1 
brought  my  daughter  with  n.e.  ^   ^''^^ 

urday  morning   before    hi  d.^H  °''  ^^^'  ^"*- 

morning.     I  asked  hm    f  h  '   ^^'"^  ''''  ^"  *^'« 

for  sal v'ation.  and   h    repli.a  T  '"'"f  ^"  ^^^^^^ 

Thur,daya„cl  Friday  before  h     dtd  f  T"'  °''  "'" 

and  nine  i„  the  morni„»  oT  the  I»1        ,      ""°''  ''«'"  """""■■ 

up  on  the  Saturday  following,  and  t«u  It  " 
ca-eful.  tliat  he  was  easily  hurt  h!.  '  !  ,  "''■>' 
change  his  shirt,  which  «,  2  „  ""'"''  '""  '" 

most.    He  understood    hrperfetlvXH  ""^  '"'"- 

S,i:iwiT:r-«'?^^^^^^ 
»'::dht2d-rwotr:„t^r'*^'^^^^^^ 

would  be  needing  the  1  „  1  aid  T'' , '°"«  """  ''» 
intended  to  lea™  it  ^Z'Cl^Zj"'^'^  )" 
came  in  the  evening  a  few  days  iX  j).  T  ^^  ^ 
deat^,  to  see  ,„e  about  the  deed  of  th  ^  oo  rty"''"^ 
Wilhmi   Weiv.—l    knew    H,.     «    i'.oputy. 

twenty  years,  and  w.«  a  n.lb,':  01^^^/'"^;^ 
t-k  u,e  to  see  the  house  he  b.  .„„.  ?r^'::;;;;;    ^^ 
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told  me  it  was  his  intention  to  leave  it  to  E»thei\  Ho 
often  nientioned  hor  and  talked  of  lior  siTvices.  Ho 
told  nie  not  to  say  anything  to  any  person  about  it. 

William  Mitchell.— Dv.  liari'ie  spoke  to  uie  al)0ut 
going  home  to  the  old  country  and  spending  his  last 
days  there  ;  that  he  had  enough  to  keep  him.  He 
never  said  ho  was  going  to  leave  anything  to  the 
church. 

James  Lofjhrin.—Dr.  Barrie  never  told  me  how  he 
was  going  to  leave  his  property.  He  urged  me  to  leave 
my  property  in  a  particular  way.  H*;  wished  me  to 
leave  a  part  of  it  to  the  church,  and  I  understood  from 
that  he  intended  leaving  his  own  that  way.  He 
wanted  me  to  endow  a  scholarship  in  Knox  College. 
I  have  always  heard  him  say  that  he  paddled  his  own 
canoe  from  his  youth  up,  and  that  he  was  not  indebted 
to  his  friends. 

Dr.  Herod  says:  I  have  been  practising  since  1854 
in  Guelph,  and  have  been  from    that  date  until  his 
.Judgment,  ^gath  the  medical  attendant  of  Dr.  Barrie.     He  was 
troubled  with  an  enlargement  of  the  prostate  gland, 
accompanied  with  a  difficulty  in  making  water.     This 
had  no  effect  on  his  mind,  memory,  or  recollection,     I 
remember  the  day  the  will  was  made.     It  was  on 
Friday,  the  25th  July.     The  thought  of  the  will  origi- 
nated with   me.     It  is  a  custom  I  have  in  all  cases, 
since  ever  I  have  been  in  practice   for   thirty-three 
years,  when  I  see  that  there  is  danger  of  a  man  dying 
I  always  inquire  whether  his  affairs  are  settled.     I 
think  when  I  made  my  early  call  on  Friday,  I  spoke 
to  Mr.    Torrance  and  asked  him  if  he  thought  Dr. 
Barrie  had  made  his  will,  and  he  and  his  housekeeper 
said  they  did  not  know  anything  about  it.     I  left  the 
house  telling  Mr.  Torrance  the  importance  of  making 
the  will.     Mr.   Torrance  said  there  was  an  examina- 
tion at  the  Public  Schools,  and  he  would  be  very  busy 
that  day.    I  went  back  to  the  house  between  ten  and 
eleven  to  speak  expressly  about  the  will.     I  went  into 
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Dr.  Barvie'f,  room  and  asked  hi,,,   if  i,     ,    ,        , 
will,  and  h(.  snid  no-  nn  ]  t  .u  '    '""'^  "^'^^'^  ^ 

conversation       at  LI      /  '^?  '•""'"•'-'   '-"  of  a 

--tioned   it  I  S    ,:  ;'"''t' =  ^"'  "^*- ^ 
«»in,  1  am  astonishci    yo,,   h„...  , '.         / 

weld  be  up  with  l,im  „,,„„t  «Co"     ,""'  /  "f  ' 
noon.     I  ,lid  not  return  f,„„,     I  '"  "'°  """" 

I  had  not  ,Ii„ner  „nti  1         ,    f  ™'""''^  ■"""  l"'<•■■ 

<>.-n«  ror  D^'i,;;:;  r  i^ttr;:'^- '  ""■'"'' 

road  and  told  him  „f  „,„  "''  «>•'■<'««  on  the 

Ton-ance  aaid  he  wL  L'      ?'"  '"  '"■  "'""'■     »*■■• 
and  he  went  into  „„  ,r„  ,"5  ft°  «f  '"'""""•"S  "'  ™t,  '*«* 
went  up  to  Dr  BmL;  T  •""'""'"  ■  ""'l  ' 

Torrance.  I  therZed  M™'?", '"  '■"""■"  '"^  «'■• 
in*e  dinin,  Z^Z  ZZt^'lCT'/ '''''''' 
shut  the  door  of  that  room  and  I  .^  '■°'""  ""■• 
a%  I  usually  did  to  hi,  .r  '    .       r'  "^  '^'■'  Jown 

you  know  [he  co^ve!:  t  „" '  fhld";::^;,::"'  *':•.  ^--. 

■ng  about  the  will      Are  v  ,       '^^  """  '"''™- 

will  made  ?    And   he  td  Z  all      "  '"  ''"^"  ^°"^  ' 

want  my  will  made,  and   t  ,hould  h^T'     ""  ""^  ' 
fore.    I  want  to  take  and  IT  "  '*'"  """I'  ■*- 

»y  lassie.     I  supporhe  h»    "T'"™'"" ""  "=«"'» 
keeper.     I  „  J^"*  ^L        '''''°'""'="  '"  '''''  '>»"'o- 

.^-  your  wi„,  yr;v:2:::';ri:47  ^,''"-  ?? 
*r:::^i,i^rouirb?"^r''"-^^^ 

no,  as  loud  a  poilue  fl^r'^T  "°  »-^- 
,,„j  ],_       .  ,    „  ^"'"'lo'e.      1  said,  who  do  vm,  '^n„* 

'^"ce-     He  knows  my  affairs  better 
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'.^\nn  any  other  mnn.    1      sod  tho  catheter  on  that 

occasion. 

He  had  then  perfect  capacity  for  making  a  will ;  as 
sune  an  you  or  1.     Mr.  liariie  was  iin  eccentric  man, 
hut  he  never  lost  his  senses  ;  ho  recognised  me  up  till 
Monday  morning.     When  1  returned  honi"  I  thought  1 
couKl  l)e  of  no  use.    As  1  was  very  tired  I  went  to  bed, 
and  when  Mr.  Davidson  came  for  me  1  said  they  had 
plenty  of  people  there,  and  1  knew  nothing  ahout  his 
affairs  and  they  could  make  his  will  for  him.     I  went 
up  a  little  after  H  the   next  morning  and  relieved  him. 
When  I  went  into  the  room  I  said,  well  ^\v  liar  tie  how 
do  you  feel   this   morning  ?  and  ho  said,  well  I  fei  1 
pretty  comfortable,  and  I  said  what  sort  of  night  have 
you  had  ?  and  he  said,  well  I   have  passed  a  better 
night,  and  1  then  .said  to   him,  did  you  make  your 
will  and  settle  up  your  ahuirs?  and  he  said  yes;  Mr. 
Tuvrancc  was  here  and  drew  my  will,  and  I  feel  more 
comfortable  since  it  is  done;  there  is  a  great  weight  oti* 
my  mind.     He  said  Torrance  drew  the  will  and  made 
everything  right.     He  understood  what  he  was  saying 
just  the  same  as  he  did  'lo  years  ago ;  his  nund  was  as 
clear  as  a  bell  if  you  only  api)roached  him  right.    I  saw 
him  three  times  that  day ;  in   the  morning ;  in  the 
middle  of  the  day,  and  at  night.     I  spoke  to  lain  each 
time.     The  first  time  he  did  not  recognize  me  was  on 
Monday.     He  was  in  pain  m  Thursday.    I  put  ii  i  .vtL 


'':;,.! 1    f 


\  'H;.! 


Morphine  into  the  Bromide  of  Pottassium  w 
giving  him  to  induce  sleep.  I  thought  sleep  would  be 
everything  to  him.  There  was  a  little  delirium  about 
mid-day  on  Thursday,  owing  to  the  Morphine.  In  the 
.iNiming  of  that  day  he  was  perfectly  rational ;  he  had 
V.  -"ii.  a  f'v  hours  and  it  had  a  wonderful  eftect  on 
Ki  -• ;  ?^M'i  he  was  perfectly  rational.  He  was  very  sensi- 
c.v.  t'  pain,  ai.A  used  to  writhe  a.s  I  introduced  the 
Catheter.  I  had  to  use  a  peculiar  Catheter  purposely 
made.  I  saw  on  Wednesday  that  he  could  not  recover, 
as  the  kidneys  were  nut  secreting  the  water,  it  would 


CHANCEHY  HEPORts. 


r. 

'romnu* 
Mki. 


1.0  w„,„,|         1"  ,  "';'■;'>  "■;  '«  "f  tl„.  Catheter 

executor,,  ami  a.  I  ,„„  "*  ''""^  "   'he 

the  whole,  matter,    /'h";'',!':!;;"""^'  "'V'"^  "'• 

wiii  on  KHaaf,;;;L^::7,^^«'' '-■«-<»  "- 

foi-  10  year,  Wfat     He   wa^  "T""^  *»  ''°  "> 

«w«  notion,  for  ki.JSZ  'Z  t'"  '"""°'  "'» 
I  have  no  doubt  at  ti„,e,  1  e  ,!ff!  f  ""f™  """>■• 
»ft<^r  tho  catheter  wa"u,  J  ,h  '■^•■"'=i»'in«|.ain: 

"hort  ti,ne,a„,l  their  ii^Tluhl":"'',  "^  '"'"'  '"'  » 
water  would   afterwa!  f.?   "'™'he  desire  to  wake 

"weardi^tinctly  tut  u,^tW  M     ?  "'''*  '"  >"""''"'■     I 

eompotent  to  fnt    ti  ""tC'Tr^'''-"'''''''''"  '"^-^^ 
eompetent  to  nmlce  hi  „  ii   T,,"™''l  not  have  been 

onh'e.nedici„:ta:ht  bi'rTr^ '"«-»- 

wa»  perfectly  eo,„;etent,  b"»rthe;reZ::1'^ 
,»>ed.r„eh„d«o„co«;andhehadat;f:fr*I 

.prt^riiti^;  tXT'f '  °" '^» 

Wil8on  V.  >h78or.  ^«i    T  /    ''^P^'^'^y  in   the   case   of 

othe.,i„ci„ai!::roa,i:s;xy:srT 

iewmore  of  the,e  de^^'ol  and'Tnl  '°  """'""^  * 
tain  fr„™  then,  ,on,e  princi;,  Vpta™";^,  """" 
m  hand.  From  them  it  appears  th!?,, J  .  ™"' 
-Wnbep™cured^,.jr^^^^^^^^^ 
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the  will  of  the  testator  as  to  the  whole  of  his  property, 
yet  so  far  as  it  goes  it  is  valid.  In  the  case  of  Billing- 
hurst  V.  Vickers  (a),  the  Court  pronounced  against  one 
portion  of  the  will  and  in  favour  of  the  other,  allowing 
probate  of  this  latter  part  to  issue. 

In  Green  v.  SkipwortJi  (b)  the  testamentarypaper  pro- 
pounded, although  very  defective  and  peculiar  in  form, 
was  admitted  to  probate.    "A  will  made  by  interroga- 
tories is  valid,  but  undoubtedly  whenever  a  will  is  so 
made,  the  court  must  be  more  upon   its  guard  against 
importunity,  more  jealous  of  capacity,  and  more  strict 
in  requiring  proof  of  spontaneity  and  volition  than  it 
would   be  in  an  ordinary  case" — quoting  Stvinburn, 
p.  108.  In  the  case  of  Constable  v.  Tuffnell  (c)  the  whole 
contents  of  the  will  with   all  its  suggestions  were  pre- 
pared first  and  submitted  to  the  testator,  who  then 
assented  to  them  andallowed  themas  the  basis  of  his  will. 
It  did  not  originate  with  him.    On  this  Sir  John  Nicholl 
says,  p.  477;  "It  is  no  part  of  the  testamentary  law  of  this 
jadgment.  country,  that  the  making  of   a  will  must    originate 
with  a  testator,  nor  is  it  required  that  proof  should  be 
given  of  such  a  transaction,  provided,  I  repeat,  it  be 
proved  that  the  deceased  completely  understood,  adopt- 
ed and  sanctioned  the  disposition  proposed  to  him,  and 
that  the  instrument  itself  embodied  such  disposition." 
And  again,  (p.  485)  "  Whether  the  will  originated  with 
the  deceased,  or  was  suggested  to  him,  yet  if  he  (possess- 
ed of  testamentary  capacity  to  understand  and  com- 
])rehend)  adopted  and  approved  of  it,  and  was  resolved 
and  decided  so  to  dispose  of  his  property^  the  will  must 
be  pronounced  for :  for  it  is  not  necessary,  as  I  have 
before  observed,  that  the  court  should  have  before  it 
the  very  origin  of  the  whole  transaction  ;  nor  that  the 
will  originated  with  the  deceased  himself;  it  may  have 
been  suggested   by  the  persons  around  him ;  but  if 
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importunity  is  to  vitiate  the  instrument  th.  • 

of  duty  cast  uBon  ihl      *'\"^*'  therefore,  seem  a  matter 

test^ff ''  "^^       ''''"  ^^*^'  ^  ^^"   ^-^^^"fco^l   when   the 
testator  was  in^Wi'/">riio  +i,„  •    x      ,.  "ut-u   uie 

been  conveyerrh  Z, '  *'""^"-"*°»»f<"-''-hich  W 

weakne.,,  the  will  ^^„;,ti„\r  °  "'   '"'"'^' 

in  Marsh  V.  Ti/rivJf  CA    /-»,„,/  . 
«„  1-  "•  ^Ui^<iu[t},  Combes  case  and  thp  nfhn,. 

earher  cases,  are  referred  in  «n,i  o  i  *^^ 

the  judgment,  I„  ^^  ^  ^we?  "^  'f  "^ 
witne«es.a„exec„to,.„f  ;;,,T^*  i  ',,•"  "  "" 
that  he  .*.<,  to  have  a.,vthi^  ^f     :  t'h  tTetm 
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deceased  lay,  and  heard  him  call  him  by  name  two  or 
three  times.      "  White  said,   have  you  made   a  will  ? 
Laivson  did  not  answer.     White  asked  me  if  I  knew  if 
testator  had  made  a  will ;  I  said  I  thought  not.    White 
then  turned  to  testator  and  spoke  loudly  in  his  ear 
trying  to  arouse  him,  and  asked  him  if  he  had  made  a 
will.     Lan'son  opened  his  eyes,  and   in  a  low  voice 
said:   'No.'     White  then  asked   him   how  he  would 
like  to  have   his  property  left ;  he  made  no  answer. 
White  repeated  the   question    once    or    twice   more. 
White  asked  him  if  he  wished  his  honest  debts  paid.   I 
understood  him  to  say  'yes,'  in  a  low  voice.     White 
pointed  to  his  wife  and  said,  I  want  you  to  make  pro- 
vision for   that  old  woman ;  you   know  Lawson  one- 
third  of  this  place  won't  support  her.     Lawson  made 
no  reply.     White  then  said,  do  you  think  £50  a  year 
will  support  her ;  Lawson  said  nothing.     White  then 
said  will  £75  be  enough?     Lawson   then  said,  yes. 
Judgment.  \Yhite   asked   him  what   was    to  be   done   with   the 
rest  of  the  property.     Laivson  gave  no  answer.    White 
asked  him  again  but  there  was  no  answer.     White  then 
said,  well  1  suppose  we  had  better  leave  it  go  as  the 
law  direcis.     I  heard  no  answer,  but  I  think  the  tes- 
tator by  his  look  assented.     I  cannot  say  he  answered 
one  word.     White  asked  him  whom  he  would  have  for 
executors,   he   said   nothing.       White   said,   will   you 
have  Archibald  McXab  (meaning  me,)  and  William 
Lyon,   your   old   neighbours.      During   all  this  time 
LaivsoH    said    nothing    but    yes  or    no.     He    made 
no  remark  of  his  own  accord ;  suggested  nothing ;  he 
appeared  to  be,  as  I  considered,  in  a  deep  sleep  or  sort 
of  stupor." 

White  read  the  will  in  portions,  asking  him  at  the 
end  of  each  portion  if  he  understood  it ;  testator  said 
ves.  The  two  daughters  of  this  witness  confirmed  his 
statements.     Robert  Muir,  the  other  witness  present, 

ed  him  how  he  would  like 


say; 


Mr.  White  then 
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his  property  to  be  left.     Lawson  did  not  .say  l,e  an 
swered  merely  as  White  acilcprl  fl.-.  x-  ,' 

provision  ju.  JT  It  "'/^r::;:;  n  *^ 

yes.  i  I,e  two  doctore  stated  that  tho  iloecased  «-«» 
senmble  whenever  they  »p„ke  to  him  „,,  to  the  ,  ,t 
The  w,fe  was  not  told  of  the  making  of  the  ^1)  „ot 
d.d  she  know  of  it  at  the  ti,„e.     The,,  the   t  "tot" 

whttC:  h?at"'  ''"'■  "■' '" ''""™  ^  *"  ^"»* 

wnetner  he  had  done  so  or  not  he  answered  no      'v\.. 
earned  Chaneelior  then  state,  the  .a^rti  ",  ie3t  ^^ 

as:"/"  '""''°'' """  "■•"''y  ™"  "^'■•'^-'^'y 

In  that  case  the  will  was  upheld.  There  are  some 
observahons  ,„  the  ease  of  MaHm  v.  Ma-ti-TZ^ 
wh,eh  are  worthy  of  note.    In  that  ease  Dr.  Mon.to  ' 

wa°n:t  ar""™!,*'  ""''  '"''^'  "'^"  "«  ^'^^^^ 
gieat  dilhculty   m  understanding  him.     Thev  fMi-s 
^art»,and  Mr.  »„,.,-)  had  frequently  to  hep  me  to 

merit   he        r"^ '."«'»"'=«■'•  l'"e  made  out  his 
meamug,  he  spoke  so  mdistinctly,  and  was  so  weak 

Llera^d      T?"™"'  ""'^-"^"   "»  "™W  ™'  ^^y 
undeiitand.    There  were  some  points  we  did  not  nn( 

down  at  all  beeause  we  eould  not  make  then  o,"t   that 
not  be,ng  able  to  understand  his  meaning  sorietime, 
he  does  not  think  that  the  will,  as  dr,awn  conTai  ra,' 
t  doeroTa"  ""T'lr'-  "'°"S'>  he  thinks  t,:^^ 

he  could  to  ,    ™r    '"^  "''""'• '""'  ^'  <"<'  tl"^  best 
he  could  to  ascerta,„  and  express  the  te,,tator's  inteu- 

den"r  ?"'■"""'  '"P""'"'  "  "P'"'""  *».  that  the 
'^«e»««dj™ Jjotjap^^  „,,  ^i,|  J^ 

(")  12  fir.  MO,  and  16.  Or.  m,  i„  App. 
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1881.  whole,  though  he  did  not  at  the  time,  and  does  not 
now,  draw  from  the  suspected  inability  an  inference 
that  the  deceased  wanted  testamentary  capacity.  Upon 
this  state  of  facts  the  Vice-Chancellor  says, "  Mitchell  v. 
Oard  (a)  is  an  express  authority  that  an  omission  from  a 
will  of  something  which  the  testator  wished  and  in- 
tended it  should  coQtain  does  not  affect  the  validity  of 
the  will  in  other  respects ;  and  I  am  clear  a  will  can- 
not be  invalidated  by  the  doubt  of  the  attorney  or  other 
person  who  drew  it,  as  to  whether  it  is  entirely  iu 
accordance  with  the  testator's  wishes,  he  having  done 
his  best  to  ascertain  and  express  such  wishes,  and  not 
doubting  in  the  main  that  he  had  succeeded."  Again 
the  Vice-Chancellor,  dealing  with  the  other  branch  of 
the  case,  says  :  "  There  are  observations  by  the  Court 
in  Bh'd  v.  Bird,  where  the  will  was  upheld,  which  ap- 
ply to  this  part  of  the  case.  It  is  said  that  it  is  a  will 
by  interrogation,  but  it  is  not  what  is  generally  under- 
stood by  the  expression  ;  it  was  not  will  you  give  such 
a  person  such  a  sum,  and  then  a  mere  affirmative  acqui- 
escence ;  but  in  this  case  some  of  the  persons  were 
named,  and  the  deceased  freely  and  voluntarily  de- 
clared what  he  would  give." 

This  case  was  considered  in  the  Court  of  Appeal,  and 
the  finding  in  the  Court  below  upheld.  The  late  Chief 
Justice  Draper,  in  adopting  the  conclusion  of  the  Vice- 
Chancellor,  says  :  '"  The  evidence  very  clearly  shews  that 
the  matters  contained  in  the  will  were  written  by  Mr. 
Thornton  as  being  the  expression  of  the  wishes  and  in- 
tentions of  the  testator  for  the  disposition  of  his  pro- 
perty ;  not  all  that  Mr.  Thornton  believed  was  in  the 
mind  of  the  testator,  but  to  a  considerable  extent  what 
was  so.  *  *  The  expression  was  far  from  continuous, 
not  one  act  the  result  of  unbroken  continuity  and 
concentration  of  thought  (as  the  medical  attendant 
expressed  it)  first  deliberately  conceived,  and  then 
deliberately  dictated ;  but  uttered  at  intervals  when 


Judgment. 


(o)  32  L.  J.  Pro.  129. 
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the    mind    (which    wearied    and    exhausted   bv   the    1881 

which  he  had  broken  off.  and  thus  by  slow  decrees  the   ''T'"' 

disposition  of  his  property  by  the  dying  man.  The 
second  witness  establishes  first  what  the  other  evident 
amfirms,  a  failing  niind  in  the  dying  man  ;  an  inclpl- 
c  t>  to  fix  his  attention  except  at  intervals-a  difficu  ty 
o±  communicating  his  wi<^hes"  *  *  w  ^""^"^'^^ 
W.S  in  <,o„M  w„a^  to  .sa;!;:..  .M  no.  ."^LTr: 

iThet,,!  "  '"°"°'"^'-  '  ■""  ""'  '"«*<'  that  I 
gadie  ed  Ins  moanmg  on  all  the  point.  „f  the  will" 
See  also  Hegaitu  v.  JGnff  (a). 

I  presume  there  ean  be  no  doubt  whe.e,  as  a  <^neral 
rule,  the  onus  proUndi  is  i„  these  caseL     I  take  • 
that  m  a  contentious  case  the  burden  of  p™„f  lies 
upon   he  pe..„n  propounding  the  paper  to  satSy  tte 
cour   that  ,t  represents  the  will  of  the  testator -that 

testator.     The   law  fixes  the  descent  of  nropertV  on 
death,  but  under  certain  conditions,  it  gives  the  1™ 
tovaryth,s  devolution.     To  effect  thit  certain  Z 
o.ty  and  certa.n  for„,alities  as  to  execution  arlre- 

^««.«  (i),  where  Baron  Parh  delivering  the  opinion 

of  the  Pnvy  Council,  s.iys  :  "  The  rules  of  law  aceo  d 

mg  to  which  eases  of  this  nature  are  to  be  decl   d 

do  no   ad,mt  of  any  di.,pute  so  far  as  they  are  n    e, 

sary   to     he    present   appeal,    and    they  have   ble. 

acqu,esced  ,n  on  both  sides.    These  rules  are  two  :  the 

first,  that  the  o.,us  probandi  lies  in  every  case  unoT 

the  party  propounding  a  v.ill,  and  he   must  saS 

the  eonscience  of  the  Court  that  the  instruu.ent    o 

propounded  is  the  last  will  ami  testament  of  a  frecand 

^^^^>^^<^^^'         '    The  strict  n^ning^ffc 


v\ 


h 
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term  onus  prohandi  is  thi.s,  that  if  no  evidence  is  given 
by  the  party  on  whom  tlie  burden  is  cast,  the  issue 
must  be  found  against  him.  In  all  cases  the  onus  is  im- 
posed on  the  party  propounding  a  will ;  it  is  in^general 
discharged  by  proof  of  capacity,  and  the  fact  of 
execution,  from  which  the  knowledge  of  and  assent 
to  the  contents  of  the  instrument  are  assumed." 

In  the  present  case,  the  matter  under  the  terms  of  the 
order,  is  brought  rather  peculiarly  before  the  Court,  as 
after  the  transfer  of  the  cause  from  the  Surrogate 
Court  to  the  Court  of  Chancery,  it  was  ordered  "  that 
the  said  contestants  be  at  liberty,  within  ten  days  from 
the  date  hereof,  to  file  a  bill  in  this  Court  attackina:  the 
validity  of  the  said  will,"  &c.  The  peculiar  form  of 
the  order  appears  to  have  cast  the  onus  of  attacking 
the  will  at  once  on  the  plaintiff,  although  I  do  not 
know  that  this  makes  much  difference  as  to  the  mode 
in  which  I  am  to  appi'oach  or  deal  with  the  question 
of  fact.  It  in  reality  comes  back  to  the  proposition  as 
put  by  Lord  Broughamin  Panton\.  Williams  (a):  "The 
course  of  administration  directed  by  the  law  is,  to 
prevail  against  him  who  cannot  satisfy  the  court  that 
he  has  established  a  will.  There  is  no  duty  cast  upon 
the  court  to  strain  after  probate.  The  burden  of  proof 
eminently   lies  upon   him   who  sets   up  a  will." 

I  shall  first  look  at  the  oral  testimony  and  try  to  ascer- 
tain therefrom  the  state  of  mind  of  the  deceased, 
whether  there  was  the  intention  to  make  a  will, 
whether  it  was  actually  and  intelligently  signed, 
whether  there  was  capacity  to  execute  it,  or  recogni- 
tion of  the  act ;  or,  in  other  words,  whether  the 
deceased  was  competent  to  make  a  will,  and  whether 
it  expresses  his  intention  in  the  disposition  of  his  pro- 
perty. Was  there  any  delusion,  or  was  there  mere 
weakness  or  drowsiness  ?  Is  it  that  the  mind  was  so 
enfeebled  as  that  it  could  not  grasp  the  object,  or  that 


(a)  2  N.  C.  Supp.  21. 
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«^  oi  ruuay  until  his  death  there  was  no  Dv   »       • 
there  at  all,   but  only  his  body  to  T  M      i         '^ 

»»  he  wa,  more  „r  fe,  affecLd  hv  Vh    /  T   'T' 
caused  „Ui„,ately  hi,  .loath     Thffotl™":  7'"' 

pj.vodbe,„„ddi.p„te:  Thedecoa..itri:!i  :   ir 
litth  year  when  he  died     Ho  hn,!  K.  eighty- 

had  been  more  „,.  fe,,  t„„y^j  ,,^^f     J'-^'y^     He 

aue  o„  tha^da;^rhe'rrr ',„  d^nifr 

nent  medicine  affeotod  him  ,-.;  ,  ^P®" 

nesdav.when  the  dlei  «ave  r "   '  ""  *'"■ 
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1881.    there   was    moiphiiK.',    wliich    distressed    in    place   of 
soothing  him,  and    he  Itocanie  very  ill  on  Thursday. 
The  secon<l  letter  was  written  to  Mrs.  Mitohell  on  the 
morning  of  Fi'iday,  on  the  enve'ope  of  which  were  the 
words,   "  please   deliver   immediately."      And  on    the 
night  of  the  sarie  day,  between  nine  and  eleven,  tlie 
will  was  made  u^inl  signed  by  the  deceased  as  a  marks- 
man.    It  tooic  from  one  and  a  lialf  to  two  hour.-,  in  its 
preparation.    On  the  evening  of  Satunlay  the  Mitchelta, 
not  liaving  sent  earlier  to  tlie  post,  received  the  second 
letter  and  came  into  Guelph  early  on  Sunday  morning. 
The  deceased  died  at  4  j).  m.  on  Monday,  the  28th,  and 
on  Wednesday  the  30th   the  funeral  took  place  and 
the  will  was  read.     The  deceased  had  a  complete  set 
of  false  teeth,  which  he   took  out  some  days  before 
making  the  will  under  orders  from  the  doctor,  and  the 
want  of  which  interfered  somewhat  with  the  distinct- 
ness of  his  speech.      There  is  no  doubt   it  was   Dr. 
Herod  who  suggested  the  making  of  the  will,  and  that 
Judgment.  ^^^.  ^Qy^.^nce  was  either  suggested  by  Dr.  Barrle  or 
Dr.  herod  for  the  purpose  of  its  preparation.     The 
will  was   not   instigated   or  prepared   by  those  who 
received  any  beneiit  under  it ;  nor  by  a  person  likely  to 
influence  dishonestly  or  unduly  the  mind  of   the  de- 
ceased.    The  relatives  now  objecting  were  mentioned 
to  the  deceased,  and,  for  a  cause  assigned,  were  rejected 
and  passed  over.     Mr.  Torrance  takes  nothing  under 
the  will.     His  evidence  in  his  earlier  examination  dif- 
fei"S  somewhat  from  that  given  when  examined  before 
me,  and  there  are  variations   between  his  testimony 
and  that  of  the  other  witnesses  present  there  during 
the  whole  or  most  of  the  time  that  the  will  was  being 
pi-epared  and  signed.     When  these  six  witnesses  were 
examined  before  me,  I  could   not  conclude  but  that 
they  were  honestly,  according  to  the  degree  of  atten- 
tion paid  and  their  best  recollection,  relating  what  actu- 
ally took  place.     The  case  of  the  plaintiff  is  expressed 
in  the  evidence   of  some  of  her  witnesses  as   one  of 
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Virtual  forgery  on  the  part  of  those  persons  ar.d  tlK^n 
an  attempt  to  sustain  the  act  by  periurv      Th.         i 
must  have  aided  Mr.  Tonmice  in  Z 

Scott,  EnzahelkArmstron;;,  and  Mi..  A  rgo  n^t  one  of 

Whom  except  the  last  named  took  anything'  lu^]^ 

wdl ;  nor  M-as  any  one  of  then,,  .vith  the  :am     4 

.on.  interested  in  any  way  other  than  in  the    nd.^Z 

to  ascertain  the  wish  „f  Dv   Darrle  in  ,,'"'''.*'"' 

matters   of  his  will    ami    trnlf/  <^'>^  ^™"s 

wui,  HiKi    ciniy   to  express    it       M.. 

Torrance,  while  stating  he  thought  Dr. 'Cw  'om!  " 

^nt  to  make  the  will  on  Frida^,  candidly  In      t' 

was  not  positive  of  his  state  after  SatA^day 

He  al,so  says   that  he  did  not  know  about  his  rela 

tives^nor  that  he  ownou  so  much  property  as  U    f 

fa  ts  1  TT'.  '  ""'  '^"^'  ''  ''''  ^^-1  k;-vvn  t  ese 
fac  he  .should  have  pressed  upon  him  more  the  a  e 
of    ns  relations.     Miss   Argo  states   he  was   abk   to 

doing.     Els>e  Davidson  says:  She  never  thouo-hfc  but  ^"<^«mcat. 
that  he  understood  the  will.     Jo/..  ^.  Z>,,;,;,^     '  ' 
I  have    no    doubt    Dr.    Barrie   understood  Xriie 

the  111       H        ^"T^'  f''""^  ^''  satisfaction  with 
f,.  T"-,     ^'^  '^^^    he    knew    what    he    was  doirur 

f7  f   ^7-^'-^  -ys:    The  doctor  Tel  t^' 
perfectly  well  what  he  was  doing  when  the  Jm  wis 
being  drawn^     Alexander    Gow    thought  bin    quite 
sensible  on  Friday  when   the    will  w^s  beingMt 
although  he  candidly  admits    he    was  not  so  on  tt 
p-eceding  Thursday      The  medical    attend  It  stafe 
that  he  was  as  capable  then  as  he  had  been  for  ten 
years  previous  to  the  making  of  this  will  " 

The  case  in  judgment  is  peculiar  in  this,  that  while  it 
Ztl'JrT^  '"'''''  ''^^  ^^-  --  -nTpity 

wm  itisoneof  r%^'^^^^^^^  *'  ""^^  or  sustain  this 
will,  It  IS  one  of  the  few  cases  in  which  all  the  wit 

nesses  and  the  medical  attendant  concur  in  the  caparity 
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1881.  of  the  docea't'd  at  the  time  the  will  was  inndo.  But  it 
was  very  forcibly  argued  that,  notwithstanding  tliese 
statements,  the  mode  of  procuring,  this  will,  as  de- 
tailed by  these  witnesses,  must  couvinco  the  Court  that 
it  cannot  stand  ;  that  it  is  a  will  by  interrogatory,  and 
in  its  worst  form — suggestive  interrogation.  There 
is  no  doubt  that  the  will  was  obtained  by  interrogation, 
and  that  these  interrogations  AveiT  accompanied  by 
suggestions,  and  that  this  moile  of  obtaining  the  will, 
shews  the  extreme  weakness  and  lack  of  mental  power 
of  the  deceased — differing  no  doubt  much  from  tho 
Dr.  Barrie  of  earlier  years.  When  the  house  was  first 
mentioned,  there  was  not  then  any  lirect  answer  made 
as  to  what  the  deceased  desired  to  have  done  with  it ; 
but  Dr.  Barrie  said,  that  is  the  di-awback.  This 
was  followed  by  the  suggestion  whether  he  would  leave 
it  to  Esther  Arfjo,  to  which  he  assented  in  'he  qualified 
form,  which  is  found  in  the  will,  if  she  birle  with  me 
to  the  end  of  the  chapter,  which  was  a  favourite  ex- 
..Judgmeiit.  pi-cssion  of  tlic  doctor's.  This  answer  is  important  as 
shewing  that  he  grasped  the  question  —  knew  with 
what  he  was  dealing  and  remenibered  the  condition  on 
which  he  had  evidently  desired  from  the  first  that  this 
property  should  be  acrpiired  by  his  housekeeper.  When 
his  sister  in  Garafraxa  was  suggested,  he  answered 
very  positively,  no ;  or,  as  another  witness  says,  she 
had  enough.  When  the  Mitchells  were  mentioned,  the 
answer  was,  they  have  no  need  of  it.  When  their 
claim  was  further  urged  on  the  ground  that  there  was 
a  large  family,  and  that  one  was  named  after  him,  the 
answer  still  wa,s,  they  have  gotten  plent3^  When  his 
nieces  in  New  York  were  spoken  of,  the  reply  Avas, 
they  can  work  for  themselves,  or,  they  are  young  and 
can  work  for  themselves.  When  his  relative  in  Scot- 
land was  referred  to,  he  expressed  a  desire  to  aid  her, 
saying,  pbor  creature,  she  is  in  poor  circumstances, 
I  must  leave  her  something ;  and  after  some  question 
he  assented  to  £100  or  S500.     When  the  Bible  Society 
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^as   luentioncl.    the   answer  was    it    i,    . 

«t,  M  fro,,,  tl,„  t,e>„„lo„,„,e»s  of  his  ha„,I     ™'''""' 
ha,l  fo,-  y<,„,.,  done  hi.,  w,-itin„     W  ,c         I.  !!T mT 

piescnt   It  the  drawing  and  signing  „f  tho  wiM  but 

ran  jf :t"°"^"  • '°  '"■"'  ">="  ">*  ?'«''-->  '""-" 

evidence  to  ne^tive  t"- ,'  th^:  ■r:h::ZntT™:f  If 
fto  capacity  of  the  deceased  and  the  execuln'  of  « « 
7",  ]'.  '■"  "  ™"  '"  «l'ich  the  deceased,  fron,  the  nature 
of  the  disease  fro,,,  which  he  was  suffering,  would  "em 

would  be  t     V," ,"""  "™'  ''°'y  "'-  -'  ""-He" 
would  be  troubled  until  the  catheter  was  used-then 

for  a  time  irritated  and  caving  rest-  wh„n  f  v.  . 
the  ,„e„  W  capacity  again  rctu™i„g  '  ft  t\:t:,t<' 
oi  note  hat  the  voice  and  knowledge  of  tl  «  L  o  7 
deceased  would  give  to  those  well  «quai„ted  wi  h  Wm 
a  readmess  and  power  in  att,acting  his  attlTllV,  a 
oonjp^hending  his  meaning  not  pott  '  y'r,"' 
If  we  go  beyond  these  witnesses  and  „,eak  of 
he  tnne  that   preceded  and  followed  "e  pleurin. 

i'«.ne   had   a  paroxysm    on   Thursday,   f,-om    the 
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TorriitiTO 
ft  b1. 
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efTt'ot  of  whleli  ho  wont  into  a  Htiipor  which  nover 
loft  hun.  Mis.  AiiUl  says  liom  the  Friday,  tlioro  was 
no  Dr.  li'trrie  thero.  Amlrexv  F'nuilay  nayn  he  wan 
uncoiisciiiu.s  ;  ami  on  this  Fri(hiy,  the  llov.  Mr.  Siiiitk 
states  thut  when  he  was  thero  Mr.  Torran<-e  and  Mr. 
/>((/Haid  Dr.  Ihirrie  oould  not  onj,'age  prohtahly  in 
prayt'r,  and  so  lie  gave  up  thi-  i|f,tetni)t  to  \niiy  with 
him.  He  adds  that,  although  at  tiines  suffering  great 
pain,  as  soon  as  the  water  was  removed  ho  liecame  a 
ditl'erent  man.  In  answer  to  these,  we  have  the  state- 
ment of  the  Itev.  Mr.  />(/ff  corrohorating  that  of  Mr. 
Gow,  that  after  the  sleep  on  Thur.sday  night  he  awak- 
ened out  of  his  disordered  and  lethargic  state,  and 
refreshed  by  the  sleep  his  intellect  was  quite  clear. 
T'^o  evidence  of  Mr.  and  Mrs.  Scott  I'JlUotf,  and  the 
Rev.  Mr.  Howie,  whom  on  the  Saturday  Dr.  lian-ie 
followed  in  prayer,  ami  repeated  a  verse  in  the  Bible. 
He,  on  the  same  day,  Saturday,  addressed  Mrs.  David- 
son with,  "  Lassie,  is  this  you  1 "  He  .said  to  Wdlfer 
Scott  he  always  liked  his  lads  to  come  and  sec  him,  and 
spoke  to  Jane  Dryden  and  asked  her  if  nIic  brought 
lier  daughter  with  her.  These  all  found  him  quite 
sensible.  Looking  at  this  portion  of  the  evidence  and 
omitting  the  statements  of  those  connected  immedi- 
ately with  the  preparation  of  the  will,  I  would  have 
to  conclude  that  there  wore  times  when  the  decea-sed's 
intellect  was  reasonably  clear  between  Thursday  and 
Saturday.  The  evidence  of  those  surrounding  him, 
when  the  will  was  made,  shew  that  it  was  at  one  of 
such  ])eriods  that  the  will  was  drawn. 

Then,  perusing  the  will  itself,  is  there  anything  in  it 
that  points  to  want  of  capacity  ?  It  is  true  that,  with  one 
exception,  his  relations  are  omitted  ;  but  what  was  the 
position  he  had  for  years  taken  as  to  those  omitted,  and 
to  those  he  made  the  objects  of  his  bounty  ?  It  is  clear 
that  for  years  he  had  considered  more  or  less  the  ques- 
tion of  the  ultimate  disposition  of  his  property.  We 
find,  as  to  his  relatives,  the  expressions  that  he  never 
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and  lot  for  MUW,i^^,^, ''''''''''■''  "'=  I"™'"' 

<iot«r,„i„c.,l  U,  ,„„k,.  it  to  „  cvrtai,     V  I.''       "' 

'ho  ol,j«t  of  1,1,   l,„„„tv     St  n  ■'",""  '""  ''"»"' 

ftlnin.lmitly  provcl  was  a  f„itl,f     T      '  "  '' 

Iook«l  J,  ift,,.  M„r  '"''"'   '"■"-I'oopo,-,  an,l 

r..H::,rtt::[,;'::,:Y„"r''T;^'^°- "'■"  «•■■""« 

1  hdiov,.,  „f  hi,,  pri,„.  JHc,.,  i^  "  '"  P"'-'""'"oo, 

-ofit,  be.to,v«,  „„  ti.:  ;'t,'';i'r'r''°'*" 
«o/.,v,.  The.  peop,':  .:^ho  u  it  ^rr'S" 

to  support  themsolvoq    nn  i    ■*        "«  "^».  •^t'ern  able 

thought  it  w„„,,  oti.  for  tei';? ':/'':  ''°"'°'- 

should  cease  to  be  dencn.l™.  .u™"'  """  '■'«'>' 
"abourforthoirdaVCl  :„,?""'■  "''"  "■""-' 
passed  the-n  over.  ^MrJ^Clt  tSTS^'' 
•support  out  of  the  300  aprp«  ,•„  n       •   ''"''^'^^'  *»  ^'^^i' 

husband,  which  la^w,: ,    vLuTwT  '""  "^'  ""■ 
are  liviiio  unon  it     Tl,„  ,,      ,  """^  '""  """■'■  who 

country  fo;» ,  'tii':„  :;^  :!".•/<""'■.  ^a..  loa «,» 

The  fourth   brotbe,    ;>!  ,        ''"""' "  ""known. 

h.d  .nueh  lef  t    ii'r:he  tth"°'  "7  '"  '■"^ 
-Hnthee.pfoyonh!Ul--X'^;^'-^^ 
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1881.  at  one  dollar  a  day.  There  was  no  secrecy  about  the 
making  of  the  will;  nor  do  I  find  that  Miss  Argo  was 
to  blame  in  the  matter  of  informing  the  relatives  as  to 
the  illness  of  Dr.  Barrie.  He  never  asked  that  Mrs. 
Thomson  should  be  informed  of  it.  Grace  Mitchell 
and  Mrs.  Mitchell  knew  on  Saturday  the  19th  of  the 
illness,  as  they  were  then  at  his  House  and  saw  him  ; 
but  they  did  not  write  to  the  plaintiff,  nor  did  any  of 
the  Mitchells  send  for  her  until  the  Sunday  morning 
preceding  the  death.  I  cannot  blame  Miss  Argo  for 
not  writing  or  sending  sooner  for  Mrs.  Thomson  when 
her  relatives  at  the  house  continually,  and  knowing  the 
illness  of  her  brother,  did  not  do  so.  There  was  no 
secrecy  as  to  the  making  of  the  will.  It  was  known 
by  eight  people,  before  it  was  finished,  that  they  were 
going  to  have  it  prepared ;  and  on  the  next  day  Mrs. 
Burr  was  told  of  it  by  Miss  Argo,  and  she  told  her 
father,  Mr.  Mitchell,  that  the  will  was  made,  and  that 
the  house  and  lot  had  been  left  to  Miss  Argo.     No  ob- 

judgment.  jection  was  made  to  the  will  or  to  the  state  of  mind  of 
the  deceased  when  it  was  made  until  after  it  was  read, 
nor  was  there  any  complaint  made  thatMiss.A7'^o  should 
have  sooner  sent  for  any  relative  of  the  deceased. 

A  o-ood  deal  of  comment  was  made  on  the  letter 
of  Friday.  It  must  be  remembered  that  it  was  writ- 
ten shortly  after  Miss  Argo  had  received  the  news 
from  Dr.  Herod  that  Dr.  Barrie  would  not  live,  and 
that  a  will  should  be  prepared.  If  the  evidence  of  the 
other  witnesses  as  to  what  took  place  is  to  believed, 
it  merely  shews  that,  as  is  often  the  case,  the  wish  ex- 
pressed in  the  letter  was  fulfilled,  and  the  desired  op- 
portunity given.  This  letter  is  not  as  strong  against  the 
witness  as  those  in  Swlnfen  v.  Swlnfeii  (a),  and  it  has 
to  my  mind  received  a  more  satisfactory  explanation 
than  they  did.  The  Thomsons  and  Mitchells  appear 
to  have  misapprehended  very  greatly  what  Dr.  Herod 


(a)  27  Beav.  148. 
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of  the  will  a,  atr?       "^  P="°''  "'  ">"  """t^ 
moment  thir„^tkt!"™"' ""-T"'  -"or  a 

honestly  to  ftK,  out    tXtortd  "'    '"'  '"'  *'^ 
Pt>rty,  aaci  to  give  oxp«,,t,f , '  ,    "'T  t"  '"  "''  I""" 

exa^ination  o^f  tho  S  ™  V f  H      "'"  '='°'^  "'  ""> 
the  case  of  tho  phintwTM  I'V""'^  »tro„gly  that 

several  of  these  then  in  „„°„  „,  1,  ^  •  */  *'"  """> 

-ont  against  the  will.  ^  1 ,"  ™  "  ^'^^  7™*'  -»- 
evidence  more  than  on„„  """"""^  '"»  'o  go  over  the 

with  care.  Tlnv"  no  'f       r""""*'^  "■""">»"'i«^ 

whathechaic:„LdaVZ.':"  ""',  *"'  """  » 
ner  in  which  Dr.  H^JlTlZiT'^- ^'''^-. 

assenting  to  the  iirstice  of  tL.r  ''-''""o"}';  and,  .'"te.t 

placed  the  same  weigh?'';  ::T!"'V  '''■'^■"  ""' 
biasexhihitod  had  been  Caning.  ^  ZT^ 
unconsidered  any   of  fh^    i^  ^*^  ■••  ^^^^ 

sum,ncd  „,>  to  impeach  thit*.""^  "''  ''*  ^°  "•=» 
To  those  a  ready  2  edt  ,^*'r"'.r  '"P"''''""' 
thebestpartofthe'lav  r  -"  '""^''«' *" """iog 

^vithstardi„git"irxt*^rr"i™''i"'- 

prepared  t«  make  the  will  wWn  h  '""' 

that  there  wa.,  no  intenlion  o^h  ,  partT  \"  *°  *"'  ^ 
that  he  was  a  man,  if  i„  posses^l'^!  ,  "'»''°  "  ^""  ■ 
ties,  not  likclv  to    ..V.    P°'"''f.'™  "^  '"*'  "'ental  facul- 

the  author  of  the  Willi  Mnl  kn     ^  ''f""""^  '  """ 

dece..se,l  had ;  that  he  a;!; UttTdllC  :  t  >  rr^' "" 
edge,  he  would  have  sn„I-,.„   ,     ^"^'* '""'""»  knowl- 

suidect  of  his  .zz:t:n^r%:'"  *^ 

that  the  testator  was   eighty-fo„  ■  •  Vl '     ^f ?""» ' 
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hours  to  prepare  the  will,  although  it  covered  but  one 
foolscap  sheet ;  that  they  sent  out  and  got  the  number 
of  the  lot  from  Hicks,  shewing  they  thought  they 
could  not  obtain  it  from  the  deceased.  I  felt  at  the 
time  much  pressed  with  the  force  of  the  argument 
presented,  but  after  the  best  consideration  I  can  give 
to  the  case,  I  am  unable  to  conclude  that  there  was  in 
the  deceased  the  absence  of  testamentary  capacity,  and 
I  find  in  favour  of  the  will,  and  that  the  paper  pro- 
pounded is  the  last  will  and  testament  of  the  deceased. 
The  bequests  of  the  mortgages  are  void.     As  all  the 

Judgment,  othcrs  interested  with  the  plaintiff  virtually  joined 
with  her  in  this  litigation,  I  presume  the  order  that 
should  be  made,  will  be  for  the  payment  of  the  costs 
of  all  parties  to  the  litigation  out  of  the  property 
which  does  not  pass  by  the  will.  This  will  include 
the  costs  of  the  proceedings   in   the  Surrogate  Court 

»  and  of  the  transferring  of  the  cause  into  this  Court. 
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Greenshields  V.  Bradford 

statue  of  Ll,nita,ions    Car,.tak..-Pl.a^^^^^^^^  ,j  ,,,_ 

furcluusefor  value. 

upon  the  agent  of  the  ::^^:^l  \T''  °'  "•^*"^^'  ^^'^ 
suffered  B.  to  remain  +},or.   '    "'^''""8  ^-  *«  ''e  so  ,n  possession 

.ert.  in  o.<.«T™t:r,rs?.  in  "''':''■«>'- 

assumed  to  sell  the  whole  to  onP   / T  '''^ '    ""''   ^-    subsequently 

by  theownor,  the CVurt    8;/;!^  C' ^  .'^'^  ^  '''"  ^''^'^ 

stances  the  Statute  of  LimiHfl!      r  i^'  ^"^^'^  t''^*  "^der  tlie  circum- 

to  give  him  a  m^l)::^^:^  Tri "  '''^""^  ^^  ^-  -  - 

the  benefit  of  the  deLce  of  !'m,r.h       f     '7"  "»*  entitled  to 
he  having  omitted  t  "leg    that  S    "  T  t"""*  "°*'^'''" 

he  was  seised;  that  i?  wJin  ««'««<!  J  that  7.  believed 

t;onforthetr;nsf::£r;:;i=^S'-^---onside.. 

Examination  of  witnesses  and  hearing  at  Guelph 
Mr.  G%hhon8,  for  the  plaintiff.  ^ 

Mr.  iI/o««  and  Mr.  M.  McCarthy,  for  the  defendants. 

The  facts  are  fully  stated  in  the  judgment 

A.a.a„t>,,  ha.  „„e  i^oCVt^   :*  ToIX  H 
as  his  agent  from  about  1863  to  IS?*?     T  f 

1803  «.e  defendant  i,™,/oS  ^enf  Ip'on  ^  el:  ":,' 

1872  Thompson  found  a.«rf/„,,i  living  in  fl,e  «hant " 
who  spolco  apologetically  a.  to  hi.  being  the  e    JaM  t' 

down  wh,ch  he  had  cleared  up  and  had  built  1 7X 
tut  he  thought  he  had  done  no  ha,™,  and  won  d    X' 
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1881.  in  case  the  land  were  sold,  when  Thompson  told  him 
^— V— '  that  if  he  would  look  after  the  place,  and  report  any 

'**°T.  *"  acts  of  trespass,  he  might  remain.  The  next  material 
fact  is,  that  the  plaintiff"  himself,  or,  as  Bradford  puts 
it  in  his  evidence,  a  man  calli%  himself  GreensJiields 
came  upon  the  place  and  saw  Bradford,  Bradford 
places  this  first  at  four  or  five  yeara  ago,  then  at  six 
or  seven  years  after  he  had  been  upon  the  place,  which 
would  be  in  the  year  1871  or  1872.  He  says  this 
person  told  him  that  he  and  his  wife  might  stay  on 
the  lot  during  his  life  ;  and  that  he  remained  on  the 
lot  under  that  agi-eement  as  he  supposes.  On  the  KJth 
of  August,  1878,  a  Mr.  Charles  Mlnto,  as  agent  for 
the  plaintiff",  accompanied  by  Mr.  Barker,  a  solicitor, 
who  had  also  been  agent  for  the  plaintiff" in  looking  after 
the  place,  went  to  the  i)lace  where  they  saw  Bradford 
who  told  them  that  he  had  been  on  the  place  as 
agent  for  the  plaintiff";  that  he  had  been  put  there  by 
the  plaintiff"  to  look  after  the  place  and  protect  the 
timber ;  that  he  had  met  the  plaintiff"  there  about  two 
years  before  ;  and  that  he,  the  plaintiff",  had  left  him 
there  still  as  his  agent.  Mr.  Barker  then  drew  up  tho 
following  paper,  which  Bradford  si*gned. 

Amaranth,  16th  August,  1878. 

Mr.  D.  J.  Greexshields  : 

Sir, — Hearing  that  you  [are]  about  to  sell  lot  number 
one,  in  the  ninth  concession  of  Amaranth,  part  of  which 
is  occupied  by  me,  I  would  beg  to  remind  you,  that  you 
agreed  to  allow  me  to  remain  upon  it  during  my  life. 
I  now  write  to  you  that  I  would  like  to  be  allowed  to 
remain  during  my  lifetime  and  during  the  lifetime  of 
my  wife.  I  will  still  act  as  your  agent  in  taking  care 
of  the  place  and  keeping  off"  trespassers.^ 

Robert  Everett  Bradford. 


Judgment, 


Bradford  says,  in  his  evidence,  that  he  did  not 
understand  this  paper.  This  I  entirely  discredit  as  I 
do  the  evidence  of  his  wife,  who  denied  at  first  that 
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OT..1    »T-.,..  T    .      .^-     ^'^"^  the  evidence  of  »o ,./..,..  ^ — - 


Jo/f     pi*:^' ;y  *»'  *»"/-<^  fully  „n„er-°"r'- 
in  that  opfnTon'  l"tm  ,°™,  ''"''''"='=  """«""«'  "«  "'""" 

taking  eare  of  the  place"  "'  "'""■'  "S™' '" 

™ind.  that  ^,.:^r  r Tz  Z"r  i'«v;  -^ 

created  ffiroughtr;"^""'"'-^  °""'  '"'""^  '-- 
before  by  the'platatrfl  hil:  f  "jT  '"'' ''  ""' 
"=  to  when  theVlaintiff  himself  .nadrtl"''  """"  "°"'* 
ment,  A-ad/ovrf  placing  the  da  '  *'"=.™"'.''™='S«- 
»„..;„_  ,1  „i  .,    '         6  "'^  ""te  at  various  t  mes  •  to 

before  th^C  hLt1«7S    f'""^'*-  ^--  '*»"*• 
af<.r  the  ar™„ge,„ent  with"^,o„^rL  wl^! 
date  .  uncertain  and  is  not  very  .LeAh       '''  *^ 

~heSirhrt:VLrf  5f =- 
r:^::irtlt^;^iir^"--^^^ 

v/^r;r/;,xi?:rh!:;:;.?rt 

possession  according  to  whethpr  ttl  ^'^  ""^^ 

S  to  wnetner  the  possession  of  his 


(a)  5  Irish  L.  K.  402. 


(4)  19  C.  P.  165. 
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1881.  caretaker  was  his  possession.  The  jury  "were  told 
^-"v— ^  that  if  a  person  claiming  title  to  a  lot,  send  a  care- 
reens  le  ( 8  ^^^^^  ^^  jj^^  ^^  j^^  ^^^^j  specially  to  protect  the  whole 

from  trespassers ;  and  that  he  does  so  accordingly 
such  may  be  a  good  legal  possession  of  all  so  held  and 
protected."  This  was  objected  to  among  other  points, 
but  upon  motion  for  new  trial  was  sustained. 

It  is  true  that  in  the  case  before  me  Bradford  was 
not  put  into  possession  as  caretaker  by  the  plaintiff,  or 
his  agent ;  but  being  found  in  possession  of  a  small 
parcel,  he  by  agreement  became  caretaker  of  the 
whole  lot.  It  was  not  a  mere  acknowledgment  of  title, 
(which  under  the  statute  must  be  in  writing),  but  a 
change  of  the  relative  positions  of  the  parties,  by  an 
aii-reement  which  it  was  perfectly  competent  for  them 
to  make.  By  that  agreement  Bradford  became  quoad 
that  land  the  servant  of  the  plaintiff;  and  his  posses- 
sion in  that  character,  was  the  possession  of  the  plain- 
tiff, and  this  would  be  so  whether  he  discharged  the 
jodgment  duties  of  Caretaker  or  not;  for  he  could  not  set  up  his 
own  neglect  of  duty  to  vary  the  position  which  his 
relation  to  his  employer  imposed ;  and  it  would  be  im- 
material where,  in  what  locality,  this  agreement  and 
the  new  relation  of  the  parties  was  made. 

It  appears,  however,  as  a  fact  to  have  been  made  upon 
the  land,  and  that  upon  each  occasion.  The  agent 
Thompson  upon  one  occasion  and  the  plaintiff  him- 
self upon  another,  going  actually  upon  the  land,  in 
the  one  case  as  owner,  in  the  other  as  agent;  and 
there,  in  the  one  case  making  in  the  other  renewing 
the  arrangement  for  the  caretaking  of  the  place.  The 
well-known  case  of  Doe  Groves  v.  Groves  (a)  has  some 
application  to  this  case.  The  facts  are  thus  summarized 
by  Lord  St.  Leonards  in  his  book  on  the  Property 
Statutes,  p.  26  :  "  Although  a  man  has  been  in  posses- 
sion twenty  years  as  apparent  owner,  yet  the  rightful 


(a)  10  Q.  B.  486. 
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•    7;^;;  n^ay  shew  that  the  possession  was  not  such  a,    1881 
the  statute  will  mvo  effopf  in     Tv,  1,  ^- 

and  1,0..  only  ^o^n,  antlt  Jld '  t!  II!  "'T^^^. 

a«.  .ho  w.  about  twent.^It'U'l ;":".  *: 
and  H,e  socond  husband  acted  as  owner  of  fh! 
pe.ty;  but  the  .on  occasionally  resTd  tw'   'Ah"! 
weeks  at  a  fme  in  the  house  inhabited  by  tL  ,«'„. 
husband  and  his   wife,  and  so  resided  thjrl  lithe 

wel^aft^h"::?!"  ''t'-^""  '^■™™''  ^^°"' "- 
weeks  aitei  her  death,  and  in  1842  tlie  survivincr  h,„ 

band  pro«,red  the  son,  the  heir-at-law.  to  refute  J 

mortgage  of  the  property,  and  the  money  wasZl 

the  son  to  the  husband,  it  was  held  fn  eilctment  1  ^ 

w:e7tS::rei"rT"^^^^ 

_«.,husWdhe.as'p°r-rt?hisTol^' 

s1htFf"~^^^ 

and  then.  Tl^'T"""  *"  ™'»™»  •^^e  now 

oteried-rtrirtsiythft^'-^rf''"-" 

%ai  title  to  an  estate  IZ^^JXl'^Zt 
vocal  acts,  which  may  amount  to  admission  of  1,! 
another^    But  here  the  defendant's     uHld^tlv 
on  the  Statute  of  Limitations,  and  hi,  acts  mi^hTwcI^ 
amouni  to  an  admission  that  during  the  period    "     ' 
questmn  he  was  in  fact  tenant  to  another"    ^ 

♦t  rl*^?  ''  ""*""'"  "P°"  *'»  !«■■>*  amons  other,  • 
that  the  statute  had  commenced  to  run  in  fav^^nr  ofT' 
defendant  (who  upon  his  step-son  leavilLt^d 
ownerof  the  property),  when  tL  act,  fZ'wW^h  hh 
tenancy  was  inferred  occurred 
Randall  v.  Steven,  (a),  may  also  be  referred  to. 
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Allen  V.  Enr/land  (a)  resembles  the  case  before  me,  in 
Qm^rti^s  *'^''^  aspect  of  it  very  much ;  ditfering  howevei-  in  this, 
BreSbrd    ^^^^^  ^  think  is  not  material,  that  the  occupa  'Jon  in 
that  case  began  by  the  permission  of  the  owner  of  the 
land.     The  case  is  summarized  by  Darby  c&  Bosanquet, 
at  page  265,  thus:  "In  Allen  v.  England,  which  was 
an  action  against  the  real  owner  for  forcible  entry, 
there  was  evidence  that  the  occupation  of  the  plaintiff 
began  by  the  permission   of  the  defendant,  and  also 
that  the  latter  came  from  time  to  time  to  see  the 
plaintiff  and  went  on  the  land  ^vith  him,  and  told  him 
what  trees  to  lop  and  vhat  repairs   were   required. 
Erie,  C.  J.,  told  the  jury  if  they  believed  that  evidence 
they  should   find   for   the   defendant.     His   Lordship 
observed  that  it  might  be  taken  that  the  plaintiff  had 
the  beneficial  occupation  for  more  than  twenty  years, 
and  that  if  that  would  give  him  a  title  he  would  jrive 
him  leave  to  move,  but  that  in  his  judgment  every 
time  the  defendant  put  his  foot  on  the  land  it  was  so 
Judgment,  far  in  his  possession  that  the  statut'    would  begin  to 
run  from  the  last  time  he  put  his  foot  on  it.     The  jury 
faund  for  the  defendant,  and  the  plaintiff'  had  leave  to 
move.     This   he   did,  but   without   effect.     The  case, 
however,  in  that  stage  does  not  appear  to  be  reported. 
It  may,  perhaps,  be  thought  that  Erie,  C.  J.,  went 
almost  too  far  in  his  ruling,  because  the  acts  of  owner- 
ship exercised  by  the  defendant  may  be  considered  as 
consistent  with  the  plaintiff's  possession,  and  hardly 
to  bring  the   case  within  the  principle  of  Randall 
v.  Stevens."    And  the  learned  writers,  while  thinking 
that  the  language  of  Erie,  C.  J.,  was  scarcely  con- 
sistent with  Ratulall  v.  Stevens,  add,  that  the  verdict 
would  still  seem  to  be  right,  "because  the  acts  of  owner- 
ship were  clearly  such  as  to  determine  the  tenancy  at 
wiil,  and  it  may  fairly  be  inferred  from  the  plaintiff 
being  allowed  to  remain  in  as  before,  that  a  new  tenancy 
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of  one  new  tenanev   Z      ".    'l*™  ™'y  "'«  o-atio,.-^ 


of  one  new  tenanev  at      I    7     .u       ""'^ "'»  ™«o„  -v- 
the  agent  as  the  Z"'    ^^  o"'*.,  a,  well  by°~r-" 

-n^neern^oT  ,S  "Z  "ZT  '"'"  «°-  ">'  "'^ 
<lone  „p„„  tho,,  oeea   on,  „;  ^^  ""''  ">""  «' 

of  ownership,  than  win"  t'h         "T  ""oquivocal  aeb 

August,  1878,  whkh  ha'.;?  P/'P"  "f  the  ICth  of 
-fflcient  within  1":*  "Sf^r?'  »  "*"■« 
t.ngu,sh,„ent  of  title  by  defendan  "°  ""'.  ""^  "x- 
however  is  not  nee.s,arv  „  ^  ,  •  P°'"'«on.  That 
bill  was  filed  with  „  he  tfn  '"""'''^'''  '«'  »^  ""o 
1878.  It  i,,  hoJev  ;  „!"?  T"!;  ■'""'  °*  ^'^omlber, 
dant  obieet^  « JtThe  pTatS  ,'"  *'"'  ™^ '  ">''  '''^f''''' 
lot.    The  same  obiceU„r'!     "r'^''™«''o'°'he 

V.  r,*.w;  but^Srew :;;-;"  ^°^^-'-"» 

a  doeument  and  acts  bv  Z  ,  <■  "'""'•  "'  '"  ">i^. 

recognition  of  the  nlain^tl-H  ™'''''*  ^'^'"^  ^'ere  a 
defendant  could  notnutl  '  "  ""  '"''''  """  *e 

I  may  add,  that  so  utt"  ,1  wS""!     '"  ''™'  °'""-  '""""' 
of  the  defendants  ^odl:*7'  ."'7'/'  ">o  ease 
should  at  any  ratL  L^  .*'"'  ''"''^"oe.  'hat  I 

P.'Ove  his  titfe   °lr  t;  fffiT  t  P'f"' '™™  '» 
before  the  Master  ^         ""  "'  ''^  "«  "quir), 

tobederwr^r:t'itTh"-*^ '-  y- 

for  value  without  noticf  ZT  «  '"  "  P"'"'"'*-- 
the  paper  of  the  16th  o  Aut  t  tl-f"  *'  "'"'"«°' 
tion  between  5™rf/i,r</and  «  *"'  "  "<'S°«''- 

pWntiir,  for  the  purehast  bv  tb    ^  ""  "«""'  "^  «'« 
acres,  imrf/orrf  sill  t!  "jy^^o  former  of  the  200 

purchaser  fo'rif/arC4'ari;  '*  '"'  '""'"  " 

„„  («)  8U.  C.  R.671. 
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1881.  but  that  he  was  advised  not  to  do  so  by  John  Jenkins. 
^^■''XTT'.  On  the  'Jth  of  the  next  month  Bradford  and  wife 
Brailford  ^^^^^^^^^^  ^  convpyftnce  of  the  whole  200  acres  to  Jame$ 
Jenkins  who  is  his  grandson ;  the  consideration  being 
one  dollar,  and  the  support  of  Bradford  and  his  wife 
during  the  remaindnr  of  their  lives;  and  Bradford  in 
his  evidence  says  that  Jenkins  has  supported  them 
ever  since.  Bradford  is  an  extremely  old  man,  said 
be  over  ninety  years  of  age,  and  his  wife  nearly  of  the 
same  age.  The  whole  transaction  savours  of  trickery. 
In  my  opinion  it  cannot  succeed. 

An  answer  setting  up  this  defence  must  shew,  what 
it  would  be  necessary  in  England  to  shew  by  plea. 
This  answer  does  not  allege  that  Bradford  was  seised 
or  pretended  to  be  seised  of  the  land  ct,  iveyed,  when 
he  executed  the  conveyance,  -ior  could  it  be  so  alleged 
with  truth  ;  it  does  not  allege  that  Jenkins  believed 
that  Bradford  was  seised  in  fee,  he  only  denies  notice 
of  alleged  agency ;  it  does  not  allege  that  Bradford 
Judgment.  ^^^  j,^  possession,  and  could  not  so  allege  with  truth, 
except  as  to  a  very  small  portion.  As  to  consideration, 
the  answer  alleges  generally  that  the  purchase  was 
for  a  valuable  consideration ;  but  is  silent  as  to  pay- 
ment, Bradford's  evidence  does  not  supply  the  defect, 
for  it  was  necessary  to  allege  that  Jenkins  had  not 
notice  of  the  plaintiff's  title  or  claim,  before  payment 
of  purchase  money,  a  fact  that  Jenkins  has  neither 
set  up  nor  proved. 

He  has  not  therefore  brought  himself  within  the 
protection  accorded  to  an  innocent  purchaser  for  value, 
and  stands  therefore  upon  the  same  footing  as  Brad- 
ford himself  •,  and  as  to  Bradford  there  being,  and 
having  been,  before  the  purchase  by  Jenkins  a  recog- 
nition by  Bradford  of  the  title  of  the  plaintiff,  it 
will  be  taken  to  be  a  recognition  of  legal  title  in  the 
plaintiff,  against  which  title  a  plea  of  purchase  for 
value  would  be  of  no  avail.  It  appears  that  the  taxes 
on  the  whole  lot  have  from  first  to  last  been  paid 
by  the  plaintiff. 
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which  .„„y  w  t„k™  t„ ,:,  • :  li^:'';; ,;;'"'.".  -"'7 

X:ti  rr,::;'  r;;:™""-"'  "■^"""'--  - 

and  a  forfeiture   f  Cri   ,     mJT™'-  °'i  ^"«""' 

Use  aii «;:  S:i,?  '"■■" """ ""  "'«■  -* 
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McGee  v.  Camphell. 

liuoli'eney — Fmuilutenl  omUmmfruin  Hrhidnk— t^rnuduknt  intent. 

The  omission  by  un  insolvont  from  his  schedule  of  asMwts  of  any  pro- 
jierty  or  stoiiks,  in  onlor  to  render  him  liable  to  thttoonseiiuuncea 
provided  l>y  the  5(!th  and  140th  sections  of  the  InHolvent  Act, 
nuist  he  shewn  to  have  been  so  omitted  with  a  fraudident  intent. 

A  firm  I'onsiating  of  three  members  having  become  iuHolvent,  the 
members  thereof  procured  the  iisiial  discharge,  which,  so  far  as  C, 
one  of  the  members  was  concerned,  was  impeached  by  a  creditor 
of  the  firm,  on  the  ground  that  C.  had  omitted  from  his  schednle 
certain  railway  shares,  which  it  appeared  had  been  idlotted  to  C. 
at  the  original  organization  of  the  company  in  the  same  manner  as 
shares  were  aUottcd  to  other  perions,  and  marked  paid-up  shares, 
no  money  consideration  however  having  been  paid  by  the  allottees, 
and  no  scrip  issued  for  the  shares,  such  persons  lieing  ajipointed 
directors  of  the  undertaking  and  receiving  no  other  compensation 
for  their  services.  The  shares  however  had  not  any  money  value 
whatever,  and  C.  in  his  evidence  swore  that  he  had  not  thought  of 
this  stock  wlien  making  up  his  schedule  of  assets,  so  utterly  value- 
less was  it.  The  Court  [SpKAdoE,  C.,]  being  of  opinion  that  the 
excuse  oflfered  by  C.  was  not  untrue,  held  that  there  was  no  fraud- 
ulent or  even  wilful  omission  in  respect  of  such  stock. 

Prior  to  the  time  of  C.  making  up  his  schedule  he  had,  (during  the 
absence  of  the  president  of  the  road  in  Ei  gland  for  about  a  year 
endeavouring  to  raise  funds  for  i  arryingon  the  undertaking,)  acted 
aa  Vice-President  and  rendered  acrviceg  for  which  ho  hoped  at 
some  time  to  receive  some  ci  inpensation,  but  no  prcmiise,  express 
or  implied,  had  been  made  to  him  ;  subsetiuently,  however,  and 
after  C.  had  applied  for  his  discharge,  a  resolution  was  passed, 
granting  him  a  sum  of  $5,000,  which  was  given  more  as  a  gratuity, 
and  with  a  view  of  relieving  him  in  his  distn  sis,  than  as  a  payment 
of  a  debt,  and  C  was  unaware  of  the  n  solution  of  the  board 
granting  this  money  until  he  had  obtained  his  discharge. 

Held,  that  under  the  circumstances,  it  could  not  be  considered  there 
was  in  strictness  any  debt  due  to  C  ;  and  in  any  event  that  the 
non-insertion  of  the  money  in  the  schedule  was  not  a  fraudulent 
concealment  within  the  meaning  of  the  Act. 

At  the  date  of  the  insolvency  a  large  number  of  shares  of  another  rail- 
way was  held  by  C.  aa  trustee,  such  shares  being  of  actual  pecuniary 
value  to  C.  as  ena))ling  him  to  be  appointed  a  Director  of  the  com- 
pany, and  for  some  years  he  leceived  a  salary  as  Director.  The 
stock  was  shewn  to  have  been  worth  about  from  7  to  15  per  cent. , 
not  on  account  of  any  anticip.ated  dividends,  but  as  a  (jualification 
for  the  Directorate.  At  the  date  of  the  insolvency  C,  according  to 
the  arrangement  with  the  owners  oi  tlnH  stock,  was  bound  at  any 
time  he  might  be  called  upon  to  re-transfer  it,  in  consequence  of  hia 
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•  .,  o 

lailtiro  to  "irivo  valiin"  ♦    •*.  i 

for.  nor  ha.l  he  l.oe„  ,.t  th  '  l''?"  ""*  '^'"'^"'  "'"">  t--tran«.     1H81 

«ul.Ho,juont  Hche.l„le  ,.f  aH«..t    '  .  ;^''^'-«'-'''""-«<l  «tock  in  Uy  « 

7'mont;  un,l  the   l.iJ,    l.y  J,"  '    \?  ^•'*«"."f  f--l..Ientco„. 

«'^Tr::;;,::^';:'.;:;:';?;^7''«^''.«..in,t 

«  Cto,  wl,„  |,».l  Ven  ca    V  „.        ?       '  "'"'  ^-■''■''"•<' 
»n.l  bmkc.,.,  i„  the     tV"f  '^  ™  l'"»."o«  „,  ,,„„,,„, 

«'.!  fl- .•ft.m.LTc^  w  '::r„;;'''^,"^  "r '"""" 

l>a.l  Wc„„..  i„»„ivo„t,  nJZ'Z,        ''"'■  "'"'  "'">- 
«■".■  estate;    and  t„at  o  '       ^'JT'f "'™'  °' 

""■■y  ImJ  execute,]  a  ,hJZ  '''•  '''''''*■ 

had  obtain' J  ;,,ttf"'  T'""'  """■  '*'"•  ™' 
of  the  claim-  am  i     .,    H  "  "'""  '"  "'"ol'a'i- 

execute:  '  '      ''  "'""'^  ''=  '»''  acor.lingly 

The  prayer  of  the  bill  was  thnt  „„  i      ., 
stance,  stated  in  t|,..  I,i|°:„.    '"'''''■  '""^  '^"■-•"™- 

«t  forth  in  the  i,„i ,,      :r    '^  "^,'  ■■"■'^  -"ffie.ently 

«a...  .nightie  d:::;*;tjitrn^^^^^ 
of  the  «.id  «n„  ^r^::  x'rrc'::^r;' \r'''.'°'- 

amount  of  his  claim   nnrl  fi  '  *^^^''''*^^*  ^^i'  the  full 
confesso,  ^"  takt^n  pro 
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1881.        The  cause  came  on  for  the  examination  of  witnesses 
^~~Y— ^  and  hearing  at   the  sittings   before  Spvayge,  C,  at 
▼.       Toronto,  in  the  Spring  of  1880. 

Campbell.  *^        ° 

Mr.  Blake,  Q.C.,  for  the  plaintiff. 

Mr.  Maclennan,  Q.C.,  for  the  defendant  Campbell. 

Mr.  L.  W.  Smith,  for  the  defendant  Cassels. 

Mr.  McCarthy,  Q.C.,  and  Mr.  Foster,  for  the  defen- 
dant Cox. 

Mar.  i2tii.  Spragge,  V.  C. — The  17th  section  of  the  Act  pre- 
scribes to  the  insolvent  the  duty  of  making  a  true  and 
full  statement  of  all  his  assets.  The  56th  and  140th 
sections  provide  what  shall  be  the  consequences  of  an 
omission  to  do  this.  The  140th  section  attaches  penal 
consequences  to  such  omission. 
Judgment.  The  consequences,  however,  whether  penal  or  civil, 
attach  only  where  the  omission  has  been  with  a  fraud- 
ulent intent.  It  is,  therefore,  by  this  test  that  the 
omissions  of  Mr.  Campbell  are  to  be  tried. 

The  evil  to  be  remedied  was  the  concealment  by  the 
insolvent  from  the  creditors  of  something,  of  some 
value  to  the  creditors,  as  well  as  to  the  insolvent ;  of 
something  from  which  if  disclosed,  they  would  get  a 
larger  dividend  than  they  would  otherwise  obtain;  and 
the  non-disclosure  of  this  does  not  per  se  involve  the 
consequences  provided  in  the  Act.  There  must  be 
not  only  the  fact  of  non-disclosure,  but  the  non-dis- 
closure must  be  with  a  fraudulent  intent. 

I  will  take  first,  the  case  of  the  stock  in  the  Credit 
Valley  Railway  Company.  The  schedule  of  partnership 
assets  sets  out  ten  shares  of  such  stock  as  part  of  the 
assets  of  the  partnership;  and  the  scbedule  of  the  indivi- 
dual assets  of  Mr.  Campbell  sets  out  none.  The  infer- 
ence would  be  that  the  ten  shai-es  were  the  whole  of  the 
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these  ten  Aare^wh    h  loT- '",r''''™'='-'  "■■"  '^-'^'^^  -v~ 
W«  but  wore  p^Ifot  Zl      *!  """^  °f  *r-  C'"»P-     "5?" 
were,  at   the  originll  o^C  t'l"'"™'''P')  '«»  *arfs  '^"'" 
allotted  to  Mr.  (^t^'fe ^S™  "/  *"   Company, 
allotted  to  other  members  of  thl,^         "'  tetag  abo 
-paid-up  .hares,  without  a.yl^Sr' ""'r^'^'''' 
being  paid  by  those  to  whom  ^""'"'■''y^n^'deration 
Which  upon  the  face  of  7, ook    2    '*'''■     ^"<' 
transaction,  is  thu,  ev„i  ■     ,  ■      ^^  *  ""y  stranae  ' 
i««W.  the  projeln'rl  '"  *"  ^"''^^  "^  M°. 

were  appointed  Director,  ^f,^'"  "!""""  were  allotted, 
shares,  together  with  certain  1  ,  "'I'^W.  and  these 
were  allotted  to  thlr^ 't.^^^t  cf '"«  Company, 
then-  then  present  and  for  t,Z2  pO'-Pe-'^ation,  for 
intact  the   munieinalb^  "'"'='■'• ''o  as  to  leave 

other  means  of^hfco tT  ClC'"'  f  '"'  ™^ 
the  road  ;  and  in  fact  L    ,■       ,  f  """^'fetion  of 
Directors  of  the  ComL„ I   ,t'""^'""  ""<'  'he  other  «."».. 
compensation  for  theh-'^'/J  t™   -"7'  ^  °"'- 
present  thne,  with  the  except  „!f  ^"T"  "^  *"  ""^ 
Campbell,  wh.eh  I  will  r,„Z  '  "  '•"""^  "f  Mr. 

»cnt  of  shares  went  no  W       T""'^^''     ^'"^  allot- 
they  should  be  „lUt«,  :m  Th         """'""°" ''■^' 

late'  of 'ti'txt:r  o^  D  r  ™'«-  ^^  *e 

P-ident  had  bee^Z.f  a'';^ t  ^ ,  ^7*'  '"^ 
o-nng  to  raise  money  for  the  LL  *■  ""''^''- 
work  upon  the  road,  which  hadll  r'"™"""  "' 
at  a  stand-still  for  want  f  f ^I'^.f 'l  ^^  '™° 
Company  had  no  market  value  and  .  "  °'  ""^ 

evidence,  no  money  value;tt;::r '      '""'"^  '"^  ">» 

cartrL^rSbtgK^i'^r!?,'--^- 

l.oweversmall,or„ncerli,rr^lt:t":!:,„1m-;t: 
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1881.  be.  What  he  says  as  to  this  omission  is,  that  he  did 
not  think  of  this  stock.  Such  an  excuse  should  be 
received  with  hesitation  and  caution.  Still  looking  at 
the  several  circumstances  to  which  '^  have  adverted,  I 
do  not  feel  that  I  ought  to  come  to  the  conclusion  that 
the  excuse  that  he  offers  is  untrue,  and  if  not  untrue,, 
there  was  no  fraudulent  or  even  wilful  omission. 

There  is  another  omission  charged  in  regard  to  Mr. 
Campbell's  dealings  with  the  same  Company.  At  the 
date  of  Mr.  Campbell's  schedule,  there  was,  in  my 
opinion,  no  debt  due  to  him  from  the  Company.  He 
had,  it  may  be,  a  claim  upon  the  consideration — it  may 
be  upon  the  justice  of  the  Company  for  services  ren- 
dered by  him  as  Vice-President  during  the  absence  of 
the  President  in  England,  and  he  hoped,  as  he  says, 
that  some  compensation  for  these  services,  would  be 
made  to  him,  but  there  was  no  promise  express  or 
implied,  that  any  compensation  should  be  made  ;  and 
when  compensation  was  made  to  him,  it  was  made 
Judgment,  either  as  a  gratuity  which,  under  peculiar  circum- 
stances, might  properlj'^  be  given  to  him  than  a  pay- 
ment of  a  debt.  The  first  sum  placed  at  his  disposal 
was  given  to  relieve  apprehended  want ;  and  when  it 
was  largely  increased,  and  increased  beyond  the  in- 
tention of  the  President,  it  was,  as  I  gather  from  the 
evidence,  placed  upon  this  by  the  Directors,  that  sym- 
pathizing as  they  did  with  their  Vice-President,  whose 
failure  in  business  involved  the  loss  of  his  means  of 
living,  they  ought  not  to  leave  him  destitute ;  but 
to  give  him  compensation  which,  but  for  his  misfor- 
tunes and  his  necessities,  they  would  not  have  felt 
it  to  be  necessary  to  give  to  him.  One  thing  is  cer- 
tain, that  if  it  had  been  presented  to  the  minds  of 
the  Directors  that  what  he  so  received  could  be  con- 
sidered as  a  debt,  for  which  he  was  to  account  to  his 
creditors  as  an  asset,  the  money  would  never  have 
reached  his  hands  at  all ;  or  if  at  all,  only  in  such  a 
wav  that  it  could  not  be  reached  bv  his  creditors  :  and 
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"  S»r,;ttee?rerj'\'°^-'^.  that    ,Sa,. 
the  fact,  that  Mr.  C«^M  '  ""■  '°  ■>"«  b^-  ^"v- 

resolution  for  c^-antilT*^'  ''f  ""t  informed  of  the     "f" 
l.«  discharge  °In  2  ot"     i"""  ''^  '>"''  *»»ed  ^■"•* 
-»  any  dfbt  in  th"ir   T  V  r  ™  ™*  '»  't™*- 
thatthe  non-insertionTf  thi/r'  ■*'*'''  "'  ""y  mte 
was  not  a  fraudulent  concet  Int   T^!"  ""'  ''^"'i-'' 
of  the  Act.  concealment,  w,thm  the  meaning 

-  il:x'':;;;::;\:rnrer^rtf  T '"  ^™^« 

for  S2.000,  and  which  noteM       ^  *=°"P°"y.  "'>='' 

E«'-}  Company  and  fjlr,"  ""'''''  °^  *e 
o'  ■  .  PW«  and  cj,;i™l*°  7"  ae  estate 
«v  ,u.,,  of  85,000  for  their  T.  f  °°''"'  '"  ""o 

give  him  a  .share  of  ZZJi,^  ^Tf'"  '»  ""^  *« 
Director  if  he  would  CortM!       !"  ''■"  ""^  ">« 
«f^*«/«...  6«»  a  like  prZ;  to  V    'i  u"'^   '*<=- 
jom  in  the  deed  of  comnoll      T"?  '^  *"  '^""W  ■'"'"'°"'- 
both  the.,e  are  negativcTbv  hT    .        ■■"'""«''■  >"■' 
«d  the  former  by  the  circamT    '™""  ^""^W- 
was  not  called  a.,  I  ^tn  ^T    °'".  '''"•'  """"''f 
Wi  in  .espeet  of  thi/'X,  bt  ^ e"^  "':f  ^  "^  *» 
given  upon  it,  and  if  it  had  ber„?     ,  "'^™"'  "»« 
to  make  a  ea.se  within  the  statt  °  ■!  '""*  "  ™t"«  a^ 
proper  to  allow  an  amendmenr        """  '"'™  '=^^» 

A  case   is  made   bv  thp  h^]^  • 
the   VicWia  Railway  CoL«     '^J^^P^«*  of  «tock  in 
doned  at  the  hearing     ^'"^P^"^' ^"*  «"«  was  aban- 

Pany,  and  that  case  apnearpd  f  '^  ^''^^'^^:^'  ^om- 

be  move  formidable  t^™  f^  .T  ^^*^«  ^-arin,  to 
number  of  shares  in  thl.n^  ^  °*^^'«-  ^  ^ar^e 
of  CW,..,u:i;\f;k\?T8^^^^^^^^^^  thenami 

"ame  individually,  (and  stood  in   that'l"  '"  °^" 
40- VOL.  XXVIII  GR.  *  ^^apo  at  the 
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1881.    dat    of  ths  insolvency  of  Campbell  &  Cassels.)     They 
affce. wards  stood  in  his  name  as  trustee.     They  were 
of  actual  pecuniary  value  to  Caonpbell.     They  enabled 
him  to  be  appointed  a  Director  of  the  Company,  and 
he  sat  at  the  Board  for  some  years  receiving  a  salary 
as  Director.     And  there  is  evidence  that  the  stock  has 
had  a  money  value  in  the  market ;  that  there  have 
been  sales  of  stock  within  eighteen  months  before  the 
29th  June  last,  at  from  7  to  15  cents  in  the  dollar,  its 
value  consisting  not  in  the  production  of  any  dividend, ' 
but  in  what  it  might  be  worth  as  a  qualification  for 
the  directorate.      And   there   is  evidence   that  more 
recently   Camphell  acquired  as  his  own  absolutely  a 
certain  proportion   of  this   Railway   stock,  which  he 
had  theretofore  held  as  trustee ;  and  it  was  strongly 
pressed  upon  me  at  the  hearing  that,  at  any  rate,  the 
stock  so  acquired  as  his  own  was  an  asset  which  he 
was   bound  to  insert   in   his   schedule,   and  that  his 
omission  to  do  so  was  a  fraudulent  concealment  with- 

These  shares  came  into  the  hands  of  Camphell,  a 
portion  of  them  from  a  Mr.  Beaity,  and  the  rest  from 
a  Mr.  Roberts  in  trust.  They  were  treated  as  of  little, 
if  any  value ;  but  it  was  supposed  that  Campbell  might 
be  able  in  some  way,  in  what  way  is  not  explained,  to 
give  them  some  value.  A  time  was  limited  for  his 
accomplishing  this,  and  if  he  accomplished  it  within 
the  time  limited,  he  was  to  have,  as  his  own,  one  half 
of  the  stock  transfeiTed  to  his  name  by  way  of  com- 
pensation. 

At  the  date  of  Campbell  &  Cassels  going  into 
insolvency,  the  time  limited  had  long  elapsed,  and 
Campbell  stood  bound  at  any  time  that  he  might  be 
called  upon  to  re-trans^.er  the  stock.  In  fact  he  was 
not  called  upon  ;  and  he  continued  his  endeavours  "  to 
give  value  "  to  the  stock,  hoping  it  would  seem  that 
the  arrangement  with  the  owners  would  be  regarded 
by  them  as  still  on  foot.    At  the  date  of  the  iusolvency 
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he  was  still  unsuccessful  •  and  .n  f 

;va3  still  so  up  to  the  heann.  'f  'hf'  ''  '^^'^^^^  ^'    ^-^• 
^n  his  evidence  that  he  wa    ?]       ^  '^"''-     ^^  ^^  ^^^ 
P-Perly  insert  this  s tockt  .        '  '''*  '^  -"^^  ^^    ,  "^- 
The  date  at  whicli  Ct  f'^'^^^^  ^^  ^'^^ets.         '^'"*"- 

of  this  stock  was  tt^^  ^Vr  ^^^"  '^  P-^'-- 
.      f«t.     The  date   is  mate -f;)  '   "^«  ^-^''-^ct  date  the 

<^atesof  theproceedi  ;  ;t"lv"""*""  ''''^  «- 
of  the  assets  and  liabifities  olcl    Tn  ^^'  '^^'^'^-^^ 
at  the  date  of  the  finn  gol?  il  Z'  1'  "'^  '^^^'^  '^^^^ 
Septeznber.  1878,  verified  ht  r        ;"f^^«»«y>  IGth  of 
"-d  in  the  insolvency  poofe?"'''"''^  ^«^^'^-t>  and 
not  marked  as  filed,  I^^;^",  '^  ^.^r^  -;  it  i,, 
swearing  of  the  affidavif  .1^  ^"'^  ^'^  ^^^^^f  of  the 

1878.  The  deed  0  coll  r^  ^'^  ''''  "" ^  ^^  October 
the  same  date.  The  e^SX^r  '^'^^^^^^  "^eaS' 
the  20th  of  December  187s   !  ^'''^^'^^  ^'^  ^^ted 

owing  day.     The  r^'^^  '""'^  ^'^^  «"  the  fol- 
ate.   Anafiidavito'f  V   1/r  ^?"«™^ation  has  no 
«-^  29th  of  Januar,   7  ^'^  ^^  ''  "f^''  '^^^  - 
statements  annexed  to  it  t  n^  i.^'f''""^'   verifying  J«.«.e.t. 
;:'-^i.6./^  the  26th  of  F  bi      "tst  "  ■'^"""  *^  ^^ 
for  confirmation  by  the  Cou  ^v  P     ?'/"^  '^''  ^'"^er 
the  1st  of  March,  '1879.     The  'rail         """'^"^  ''  ^^^^^^ 
as  his  own  by  Campbell  waft  e  J'^  ''''^  '^^^l^h-ed 
the  deed  of  composition  Id  d  'T         ';^""-^*^  ^^t- 
-g  and  filing  ^f  the  eertifio^:t^f^^^*- ^he  mak- 
after  the  petition  to  the  Count    n      "  '''''^'''''  and 
confirmation,  but  before  tl^'I^  of '^J'  '''''''  ^^  ^*« 
firmauon  by  the  Judo-e  *'  "^  *^^^  ^'•'^*^^-  of  con- 

hetween  the  commii  :  St-^Tr  \'  '  '-"^W 
o'-der  of  discharge  by  the  Cou  f  ^'^"^^^^^rge  and  the 

and  between  the  close  of  r  ^  ""''''  ^^''  ^^t  of  1861 
d-'harge  in  other  del  ^n^;'^*^^"  T'  ^^^  order  for 
Perfcy  was  held  to  I^elon^  -    /"  ,''"''*  '^''  «"ch  pro- 

the  assignee.     The  eariie^st'of  Th  "''^^  ""^'  "^^  to 

^'^^^t  of  these  cases  was  .^.^a,,. 
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1881.  Bell  in  re  Laforest  {a),  before  Lord  'Weathury.  The 
later  cases  are  Ehhs  v.  Boulnois  (h),  and  Iv  re  Ben- 
nett's Trusts  (c).  In  the  first  of  these  cases  the  ques- 
tion is  fully  discussed  by  Lords  Justices  James  and 
Mellisk,  and  the  grounds  of  their  decision  apply  to  the 
provisions  of  our  Insolvency  Act  of  1875. 

It  is  not  necessary  to  go  so  far  as  is  gone  in  the 
cases  to  which  I  have  referred,  for  if  it  was  a  question 
of  reasonable  doubt,  whether  such  after  acquired  pro- 
perty did  not  belong  to  the  insolvent,  it  would  be  out 
of  the  question  to  hold  his  omission  to  bring  it  in  by 
a  subsequent  schedule  of  assets  to  be  a  case  of  fraudu- 
lent concealment. 

There  are  several  American  cases  upon  the  question, 
what  are  omissions  which  are  not  fraudulent  and 
what  amount  to  acts  of  fraudul  nt  concealment;  they 
will  be  found  collected  in  Mr.  Blumensti  .i's  book  on 
Bankruptcy,  p.  10,  and  Mr.  Bump's  book  on  the  same 
subject,  Sec.  5110.     The  cases  shew  that  there  must 

Judgment.  ^^  wilful  and  fraudulent  concealment  to  bring  a  case 
within  the  Act.  There  is  also  the  case  of  In  re  Jones 
(d),  where  in  the  opinion  of  Wilson,  J.,  now  C.  J.,  the 
insolvent  had  omitted  from  his  schedule  a  contingent 
interest  iu  land  which  properly  ought  to  have  been 
inserted.  The  insolvent  swore  that  he  was  advised  to 
omit  it  by  his  legal  adviser,  and  the  learned  Judge 
held  that  the  omission  was  not  an  act  of  fraud. 

I  should  say,  for  myself,  that  our  Insolvency  Act 
itself  shews  plainly  that  it  is  only  in  a  case  of  clear 
unmistakable  fraud  that  it  is  meant  to  apply;  not 
to  a  case  where  it  may  be  attributable  to  mistake  or 
forgetfulness.  Sec.  56  speaks  of  "  fraudulent  retention 
and  concealment."  Sec.  140.  "  If,  with  intent  to  de- 
fraud he  wilfully  and  fraudulently  omits  from  his 
schedule  any  effects  or  property  whatsoever."     But 


(a)  32  L.  J.  Bankruptcy  50. 
(c)  lb.  490. 


(b)  L.  R.  10  Chy.  479. 
(d)  4  Prac.  Rep.  319. 


CHANCERY  REPORTS. 


What  particularly  marks  the  mind  of  tho  T     •  w 

ated  111  the  Act.  ^"^-^  enumer- 

any  oJTLtr  o?Lit^^^^^  T*"  ."^.  ■"-"»■«»  '- 
my  opmion,  be  sunnr/r   k        ."^"'""'^ion  sl,o„|<l  !„ 

oogent  and  .atisfael™^  ^  uTt"*-'"'-'  ->■•">.- 
proper  for  the  conviction  „f  »  ,     "*''="""  ™<' 

o»hi.«o„acri„,itei::r:;:rar--- 

Railway  Stoc.  allotta    „  11*71°' ''™""''"»y 
i<iJd«a„,'8  explanation  of  how^ev  *"™  ^f'- 

^''d.     Then  .-hat  about  thllt  ck  at™!?"  "?  ^  ""■>'- 
insolvency  !     The  enterprise  it»ff  ''"'' °*  *« 

JoUapse;  the  work  unoT'r  ™'  '"  "  '<*^^  of 

still  L  want  Jftnd  'anda!?'' T™  *'  "^  "*"<'• 

aboutayearinEngla^d::!*™::^   "'''"^?^"'' '""""^ 
to  go  on.     The  evidence  i,,  aZlhfl   ^ '"""'     "'^' 
value  at  tte   date  of  the  Svency  °  V  •  '  "" 
evKlence  that  it  was  of  anvvalue  Z',  "  °° 

made  whether  it  can  bo  tr„e"  tH    Lri  "  ''"''■'"™  '' 
it,  and  whether  I  must  «v  !l\  ,        ''  ""'  *'"'=  of 
notwithstanding  his  111  \t"'  '"/,':'  '"nk  ofit 
had  forgotten  iti  am  I  to'    tint ,"       ^'^  *^'  ■"= 
not  think  of  it  i,  incredaiT,     n    "'  """^  """  '"o  '"M 

his  duty  to  set  down  itt    scherra^r """^ 
In  doing  so,  however   !,„  ,      ,,'"<'  »"  h"  ajjsets. 

whatwoddleof  sl;tl„e°t    k""™"'^  """"^  »' 
this  stock  occurredtohi,  1  ""'''""■■"•  ™d  « 

moment  only,  to  be  dte^MerSLt-^fa'  '7-  ' 

worthless  I  shou-d^St":™  -„  ;  S"1r  " 
»pt  the  d.tac„,ty  created  by  his  setting  d::r:h'S: 
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.shares.  A.s  to  that  this  is  to  bo  said,  that  money  of 
tho  partnership  had  been  expended  in  the  purchase  of 
the  ten  shares ;  and  no  money,  either  his  own  or  that 
( '  the  partnership,  in  tho  acquisition  of  the  other. 

But  after  all  tlie  question  is  not  whether  OamphelVs 
statement  that  he  did  not  think  of  those  shares  betaie 
or  untrue ;  for  if  1  were  to  come  to  tho  conclusion  that 
it  was  untrue,  that  would  not  decide  the  true  point 
against  him  ;  for  we  must  take  the  fact,  that  the  stock 
was  of  no  value.  Assume  then  for  a  moment  that  he 
did  think  of  this  stock,  worthless  as  it  is  sworn  to  be, 
having  been  allotted  to  him ;  his  omission  to  insert  it 
as  an  asset  in  his  schedule  cannot  be  taken  as  done 
wilfully  and  fraudulently,  and  with  intent,  as  it  is 
reiterated  in  the  statute,  to  defraud.  It  is  unnecessary 
in  this  view  of  the  matter  to  .tid  whether  Gam-phelL  in 
making  up  his  schedule  really  did  or  did  not  think 
of  this  stock.  It  is  possible  that  he  may  have  forgotten 
it,  or  at  any  rate  not  have  thought  of  putting  it  in  his 
jndgment.  schedule,  and  I  decline  gratuitously,  because  unneces- 
sarily, in  the  face  of  his  sworn  statement  that  he  did 
not  think  of  it,  to  say  his  statement  is  imtrue. 

There  remains  the  question  of  costs.  [  think  that 
the  defendants,  other  than  Campbell,  are  certainly  en- 
titled to  their  costs.  As  to  Campbell  I  have  hesitated 
as  to  whether  he  should  receive  his  costs,  as  the  omis- 
sion of  the  160  shares  in  the  Credit  ^'alley  Railway 
from  his  schedule  might  possibly  have  given  occasion 
to  the  suit,  but  there  was  the  fact,  as  to  which  the 
plain titf  gives  no  contmdictory  evidence,  that  these 
shares  wei-e  of  no  value;  and  the  circumstance,  to 
which  he  should  have  given  its  due  weight,  that  he 
could  only  succeed  upon  establishing  against  Campbell 
fraud  of  the  gravest  character. 

The  bill  is  therefore  dismissed,  with  costs. 


1881. 


CHANCER V  REPonra 
Hallejun  v.  Moon. 

Statute  offrauda—Promko  „nf  ,    , 

The  testator,  father  of  the  i.laintiff'..  „,•<• 
oha«e  a  lot  of.lau.l  which  m^      Ler/!'  ""^r*"'  *"  ^""  *°  P-" 
he  wouh,  do  s-o  and  have  tl^J  „  ,1     "  ""'"'T^''  ^'^^"'^  "-*  >f 
w:fe.  he  wouKl  pay  off  the  \SZr'T  ''l  '■''  ^^'^"'"'^'^^ 
'luenee   .na.le   the  purchase,  JlZthJ       '^'r'"^ '» -"«e- 
suggested,  but  the  testator  refused  t       "''  ^"■"P'-''-*^  ''""veyed  as 
•"ortgage  and  the  phuntitf  ^^^'Tf  ^"^  "'«*■*""-*«  ""  the 
testator  s„l,se,uently  expressl,      frtet   , tT  ''  ''""''•     '^'^^ 
ami  promised  the  plaiiitiff'thatLo        ^\^^  ,        '""''"'S  thus  acted, 
-""1.1  pay  plaintiff  .?,60  a  y    rfo^t       "  '""'^'"'"^ '''-''  ^^at  h^ 
wife  Jl.OOO.     By  the  will,  l^wlt  onlv^'^IS  "'  w'"^'^*'^  *"  ^- 
the  plaintiff  instituted  the  r.-esent  «,^.  T  ''"  ^^^  J"^'''  «"d 

of  his  father-in-law  to  en  o'rc  ^  ,,1  "T"'  *''  "-^^Pr-entative 
nient  of  damages  I,y  reason  of  f)  ?'"'  ''*«'-*^«'"e"t.  or  for  pay- 

evidence  was  'hatTZ  i  ^^r^  trf  '''  ""'^  '^"'^^ 
produced  two  receipts  signed  hyL  i  '"''""«  ^''^""^  ^^re 

respectively,  expressed  tf  b  >  f  act  tt '  "  ^  *''"  '^"''  ^''' 
father's  wiU  ;  and  witnesses  s,  "•  tw  ,,  /''""'^  ^^^*  '^^'^  ^^^  her 
that  he  had  agreed  to  pay  for        ,  ^'\''''^'<^'  had  told  them 

out  the  deed  tn  his  wif^^i^f     '^^^  '^^  pl-ntiff  would  take 
ments  OS  the  plaintiff  had  so  taken  the  ,  eel'.  ""  "''^'"^  '^^  m- 
,'.  "'■■'*  *here  was  suliicient  corroboration  of  f.         • , 
plaintiff  as  re,uired  by  the  statute  (Is  O     ''''T^'''^'  "^  the 
second  agreement  or  promise  bv  tlfV   V    '      '  ^'^^'  «"'l  that  the 
the  formerpromise,  evL  iftrr  J  by  t  it^tH  "°*  ^"'""*^^>'' 
consideration,  us  well  as  the  conveyance  to   he    ,       T  '"'^^''"'* 
pursuance  of  it;    and  a  decree   was  n,    ,     .       "*^^'*'''  "^^^^  >«» 
egacy  of  §1,000,  less  the  t,™Tms„;  Co'  'Z''''"'''''  ''  ^^e 
f-  one  year  after  the  death  orthetrit  11^^"*-- 

Examination  of  witnessp^  nnri  i. 

The  p,ai„tiffbei.g  lt„ trttrSl,?"^"""*-, 

Decembe,  1869,  „.„i«.  the  defeXn  ^^  j."T;/°  ^'"^^ 
»^a%,  who  was  n  r]nT,,Yi,+       i-  ^        ^tnaii  t.  Halle- 

100«res.  which  wl  suWec^  T.        7""  "'  "  '''™  »' 
Society  of  ToJ"  tCK.'',r'-'«r'»*''Ch„„h 

Piainti.  co..ctea-.itrS  httLX^^e'^' 
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1881.    acres  of  this  farm,  on  which  he  paid  858  in  casli,  and 
the  balance  of  purchase  money  was  to  be  applied  in 
reduction  of  this  mortgage.     Thereupon  the  plaiutiflTs 
father-in-law   retpiested  him   to  buy  the  whole  farm, 
though  the  plaintiffs  means  wcio  insufficient  for  tl  at 
purpose,  and  agreed  verbally  that  if  the  plaintiff  wo'ild 
make  the  purchase,  and  wmiM  have  the  lands  conveyed 
to  his  wife,  he   (the  father-in-law)  would  pay  off  the 
mortgage  upon  the  property.    The  jilaintiff  acting  upon 
this  suggestion  bought  the  \shol(  100  acres,  and  pro- 
cured a  conveyance  of  it  to  be  made  to  his  wife,  but 
when  the  mortgage  became  payable  the  father-in-law 
repudiated  his  agi-eement,  and  the  plaintiff,  in  order  to 
save   the  farm,  was  compelled  to  borrow  money  on 
another   mortgage  to  pay   off   the   mortgage   to   the 
Church  Society.     About  eight  years  afterwards,  it  was 
alleged,  the  father-in-law  regretted  his  refusal  to  carry 
out  the  agreement,  and  made  another  verbal  agree- 
ment to  pay  the  plaintiff  S150  a  year  for  ten  years  to 
enable  him  to  pay  off  the  new  mortgage,  and  also  to 
bequeath  to  his  daughter  (the  plaintiff's  wife)  $1,000, 
By  the  will  of  the  father-in-law,  however,  a  sum  of  only 
$100  was  bequeathed  to  the  plaintiff's  v/ife.and  no 
mention  was  made  in  it  of  the  agreement  with  the 
plaintiff",  nor  was  any  provision  made  for  its  fulfilment. 
The  plaintiff  claimed  that  he  had  been  induced  by  the 
promise  and  agreement  of  the  father-in-law  to  asume  a 
responsibility  in  the  purchase  of  the  whole  farm  which 
otherwise  he  would  not  have  assumed,  and  had  no 
possibility   of   discharging,  and    that    he    had   fully 
executed  the  agreement  on  his  part  by  having  the  con- 
veyance of  the  farm  made  to  his  wife ;  and  asked  the 
court  to  compel  the  specific  performance  by  the  estate 
of  the  father-in-law  of  the  new  agreement,  or  to  award 
damages  for  the  breach.     The  defendant  Moon  was  the 
executor  named  in  the  will. 

Mr.  Mo8S  ior  the  plaintiff. 
Mr.  Boyd,  Q.  C,  contra. 
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IlHllnran 


T. 

Moon. 


of  ^,V.,.,,i  Cdli,  Moon   air       -uT  "  ''""«'""■■  '•"■  ■" 

folWi,,,,  Ja„„:;"t^',t,    "    ™."-r'»">of  the 
of  lot  fi  sti,  '"'  o"""!'!'  of  the  oast  h.lf 

■'ate  f„,.  .„„h  p„„,:^;  rp,:",,r.T„"t  tf ""  ^t^ 

of  said  lot  was  »ul,i<rt  to  n  ,1    / '  ^°  °"'"  '"'"' 

Society  of  the  Dioce  „  ofV,   T't""*"  *°  *«  Church 

^uggctod  to  hi.„  to  p„°clm  e  th   ll    ^  ''I'"""'' '"  '^''^' 

and  promised  that    f To\ ™  d'dl   *  °'/''' '''^'' ''^ 

the  conveyance  mad,>t„  l,  ™'  ""''  '""'''1  have 

»eet  the"^,,";  :  >"»''-«'''".  h"  would  hin^elf  -.W 

plaintiff, an-eed  to  tt-c       ,      """'Saso  !   that  he,   the 

Ws  Wothef  he  t  t    'l  :,f  'J^^-S'^P-hasodV,™ 

and  had  a  co„v„va„c      al  nf  ,.'  '"I'  '"*"'"f  "■"  '"». 

Us  wife,  and  suchconr  *"  ^'"''''  <«'  'mW  to 

20th  of  karch  Tsjr    '"'"°''  "  '"'"''"''■'•  "a^  *« 

4:;::nr:rti;rrotjf''^^'"''- 

to  do  so,  and  that  hHS^ltft-Tl"''  *""  "^'""^'^ 
"oney  upon  nortga.e  7th'  ,!"'  "",'  *''"'  ''^''''^d 
">o.tgage  to  the  Church  sJtetv  w,  T«'^  "'^ 
several  year,  aftcmards  iZ    ^-  ■""'"  °*    ™at 

about  1877)  the  Zht      ,  ''"""'  '''""^  "  ™  or 

not  kept  hTprtuIe  and"  *''°™«  *"'  ^^  ■»<! 
to  the  effect  tU  rwTuU  T"'""  T®"-'  '"  ''■  ^'^ 
-ould  pay  the  plai,  trff  S  t„  ;  "^  f  "V'""-  ""'  '"' 
leave  81,000  to  his  djl  ?,  ^"''  '^  y'=»'-«.  and 
win  T  1  •  '  "angnter,  the  p  aintlff'-  „:^  . 
»'tt  The  plaintiff  account,  for  his  LctLn  •'  "'  "* 
■tl-VOL.  XXVIn  OB.  ^P*"' 


:ii 
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1881.  of  the  ])ayuionts  oti  the  mortgage  agieed  to  bo  made  by 
his  fathor-irj-law,  l)y  saying,  that  he  was  dissuaded  by 
his  wife  from  suing  hiui,  lest  doing  so  should  anger 
hiui,  in  short  that  it  would  be  better  policy  not  to  do 
80.     Tlie  lather-iii-law  died  in  February,  1871). 

Mr.  Boijd  contends  that  the  first  alleged  promise  to 
meet  the  Church  Society  mortgage  is  barred  by  the 
Statute  of  Liniitation.s,  and  further  that  being  a 
promise  not  to  be  performe<l  within  a  year,  and  not 
being  in  writing,  it  was  void  under  the  Statute  of 
Frauds  ;  and  in  support  of  the  latter  objection  he  refers 
me  to  j\'ichoUs  v.  Nordheimer  (<i),  Davlea  v.  A'ppleton 
(h),  and  Jackson  v.  Yeonians  (c). 

In  the  two  cases  in  the  Connnon  Pleas  the  Knglish 
cases  are  elaborately  reviewed,  and  it  is  conceded  that 
it  appears  from  the  cases  that  where  there  was  an 
executed  consideration  for  the  pronnse,  the  promise, 
though  not  to  be  performed  within  a  year,  is  not 
within  the  statute.  In  the  case  in  the  Queen's  Bench 
u  gmen  .  ^|^^  j^^^^  Chief  Justice  Harrison  expressed  some  doubt 
upon  the  point,  but  there  was  no  decision  upon  it.  I 
thiidv  the  rule  is  correctly  stated  by  Mr.  Browne  in  his 
book  on  the  Statute  of  Frauds,  sec.  1 17,  where  he  saya, 
"Where  a  verbal  contract  is  completely  executed  by  one 
party,  the  consideration  can  be  recovered  from  the  other 
notwithstanding  the  Statute  of  Frauds  ";  or  as  it  is  put 
in  some  of  the  cases,  such  a  case  is  not  within  the 
statute. 

In  the  case  before  me  the  consideration  on  the  part 
of  the  husband  for  what  was  promised  by  the  father- 
in-law,  was  the  purchase  by  the  husband  of  the  south 
half  of  the  east  half  of  the  lot,  and  the  conveyance  of 
the  whole  of  the  east  half  to  the  daughter,  and  that 
became  an  executed  consideration  upon  the  purchase 
being  made  and  the  conveyance  executed. 


(a)  !?2  C.  p.  48. 
(c)  39  U.  C.  R.  280. 


(b)  25  lb,  376. 


CHANt'ERV  IlKPORTS. 


HsIK'raii 

V, 

Moon. 


t»  «.o  CI,,,,.,,  s,i.. ;:,,":,  it':,;""  i^v""''-* 

made  in  1877    Ast.„,M  'V'"'  ""-' '""I'"!- luomis„ 

oa.„.ot  ac jr  T  ,1::;:"'"™"""' '""  <- "- 1 
-.tsag.,  ti,at  p™  ii  I-:;; 'rrr  '^  p"^  "«■«.« 

con,i.l„,.ati„„  a,d  o„,l,  JaUeT  ,"    "'""'  "  ™'"''"'' 

consiJc,ationfoi-tli,.«„l..„        '' ™»  '"  ™t,  a  Hufticent    . 
on  Co,,lraet,  n  »0    ra   r'''"-'  '""'"''"'■    '^'^  '''"'■''°" 

Fnrt,,e,,it.t^"/,;:n    ''/^-^^W. 
promisor's  dai„d,t,.,.  ...I  i     ^  ,  "0'>'«yance  to  the 

eon,ido,.atio„t: ,:;:::,:'  '■"  ■■«"«-'■ "- » '-ffi-^t 

in  law  upon  t ,™  °  T"""  °*"^"  "■'  ""'""6 

en%  of  L  „tr    ~  rlt  -  '""«P-" 

i^ox  this  a  case  referred  to  in  Hicnt  v  fif/  /  ^   • 
authority.     An  actim,  nn  n  '''^  ^''^'  '«  ^n 

prounse  of  £20  n  a"o  to  tl     '  T'  T  ^""^^^^  "P«"  ^ 

defendant  had  tak^,  fn  r^,'^'  ""^  ^^^«  ^•«'q"''st  of  tlie 
dant,  and'  Th  t  .t  adfu It  rT  ''  ^'^  ^'^^^"■ 
although  the  marriage  wa^^^^^^^^^^^  'l   "  ^°^^'   -"-' 

undertaking  and  promL  W„       ^"'^  ^"'^  ^^^"^■^"  ^^^ 
-ere.ue.t^fthfISi---— :^^ 
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(a)  3  B.  &  p.  247. 

(c)  3  Dyer.  272,  at  272  b. 


(4)  11  A.  &E.  438. 
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1881.    V,   Rainsford    (a),  and    the    same    case    under    the 
HliTe^  "^"*^  ^*  ifars^  V.  Kavenford  (6),  and  to  Osborne  v. 


T. 

Mood, 


.Judsment 


Rogers  (c). 

In  my  opinion,  therefore,  the  legal  objections  to  the 
plaintiff's  case  fail.  Upon  the  facts  we  have  the 
evidence  of  the  plaintiff  himself,  and  of  his  wife, 
with  some  evidence  in  corroboration— that  of  John 
McCormick,  as  to  the  promise  of  1870,  and  that  of 
Thomas  Hurd,  as  to  the  subsequent  promise.  McCor- 
mick says  he  was  a  neighbour  of  the  deceased,  and  was 
intimate  with  him,  and  in  the  habit  of  talking  to  him 
about  his  affairs;  that  in  1870  he  said  to  him  "Tommy 
{Thomas  is  the  name  of  the  son-in-law),  is  a  good 
worker,  and  you  ought  to  help  him.  He  said,  I  have 
agreed  to  pay  for  that  place  for  him,  provided  he  takes 
the  deed  out  in  Dinah's  name." 

Thomas  Hurd  says  :  "  In  1878  I  was  hired  with  Mr. 
Moon,  and  had  a  conversation  with  him  about  Halleran. 
He  said  he  was  paying  payments  on  the  place  for 
Thoraas,  as  he  had  taken  the  deed  out  in  Dinah's 
name." 

According  to  both  these  witnesses  the  deceased  did 
not  state  accurately  what  in  the  first  instance  he  had 
agreed  to  do,  and  in  the  last  instance  what  he  was 
doing  ;  or  they  may  not  remember  quite  accurately. 
It  certainly  does  not  quite  agree  with  what  the  plaintiff 
and  her  husband  say  that  the  deceased  originally 
agreed  to  do,  or  afterwards  agreed  to  do,  by  way  of 
substitution  for  his  onginal  agreement;  but  both  of 
these  witnesses  agree  as  to  this  statement,  that  he  was 
to  do  something  in  the  way  of  money  payments,  and 
that  the  i-eason  of  his  so  doing  was  the  conveyance  of 
the  land  to  his  daughter,  and  in  this  way  and  to  this 
extent  oheir  evidence  is  corroborative  of  that  of  the 
plaintiff  and  her  husband. 


(u)  2  Leo.  111.  (J)  Cro.  Eliz.  59. 

(c)  Abridgetl  in  the  ed.  of  1871  from  the  old  ed.  of  Saunders' 
Re]ji  i  is,  Vol.  1,  p.  357. 


Ill 
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Mood. 


as  to1keXZiZ2i  ?!  P^^-^^^-^  ^-husband    1881. 
the  Church  loci  tfrr  K      ^"^  '^'^''  "^^'^S^Se  to  -w 

to  be  n.ade  to  the  i^^zi:::::^''''  ''''^'  «^-^ 

deceased.    I  think  fnrfh?  .w   .        «"ggestion  of  the 
a  substituted  agreement  ''^^^  '^'^^^'^^^^ 

f  tutedagree.:rtTar;hrde^^^^^^^^  ^^,  t^^^^  -^- 

he  said  to  the  witness  ffurd  '^  '"  ^^^<^ 

In  this  connection  I  may  refer  tn  ih.  + 
worded  receipts  to  be  found  entemMn  T  ^^'"^^'^'^^ 
produced.     The  first  is  as  follows  ""'''  ^''^ 

hu;^^:ySaS^SiT^^^^--°^^- 

fortune  left  me  on  my  father's  wi^L    '"'^'  ^  1^^"<^  ^^  "^7 

::DixahC.Halleran.» 
"  Date,  Feb.  16,  1878."  ^""^^^^  Halleran." 
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The  second  runs  thus  : 

■Dated  Nov.  3rd,  1878."  ^^^han. 

The  will  is  dated  the  18th  May  1 S7S        , 

dictated  byhi,„     tL"    ',''"'' *"1  ""1^.^  wds 

tbeidea  of  tl »  «100  eZv  .r*'.,™*''^' "^«^«™ 
plaintiff-,  fortune  It  Sf  T®  "'"  ''''"'»  "^ 'he 
»methi„g  el.e  t  wh  ,  "he  ho  T  ""'  "'^''^  "- 
and  yet  the  word,  lejf^,t\tZ1  ,?"*  ""'  "^"^^ 
to  a  bequct  by  will      Idonot    »  ^  '''"'"'■•  P™"' 

piece  of  dealin.  boLi  „  °*  ""™P'  '"  -^"Plain  this 

little  one  way  or  tWl  ''"'■'""*■    '*  '""''"^  tat 

«ay  01  the  other  except  in  this,  tliat  it  i,  a 


Judgment. 


1881. 
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piece  of  documentary  evidence  rathei-  against  the 
plaintiff's  position,  that  besides  the  $1,000  to  be  paid 
or  left  by  will  to  the  plaintiff,  there  was  to  be  a  pay- 
ment of  $150  a  year  to  the  husband.  If  this  annual 
payment  to  him  had  been  intended  the  receipts  would 
naturally  have  been  on  that  account  (to  that  extent  at 
any  rate),  and  would  have  been  expressed  differently. 

There  is  no  corroboration  other  than  that  of  the  hus- 
band as  to  the  amount  to  be  paid  or  left  to  the  plaintiff 
under  the  substituted  agreement.  The  evidence  of  the 
husband  is,  however,  admissible  upon  that  point,  and 
Judgment.  I  think  is  to  be  believed  ;  and  an  agreement  to  pay  or 
leave  that  amount  is  probable,  in  view  of  the  means 
of  the  deceased,  as  deposed  to  in  evidence,  and  of  the 
amount  of  property  disposed  of  by  his  will. 

The  result  is,  that  the  plaintiff  is  entitled,  in  my 
opinion,  to  payment  of  $1,000,  less  the  payments  of 
$260  and  $200,  with  interest  on  the  balance,  from  one 
year  after  the  death  of  the  deceased. 

The  decree  will  be  with  costs. 
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Company. 

^^^  cros8ing«~Parol  agreement-."  Mnh.        i       . 

jreevient-    Make  and  maintain,"  comtruc 
lion  of, 

"  The  company  to  make  ami  1    .  .     following  stipulation  : 

much  as  possible  "     T  the  1  '™'''"^  *"  ^^  '■«*"™«1 «« 

conveyance,  but  had  nfpover  to  r"^'  engineer  treated  for  the 
it  was  said  he  had  ^!^^Ti^::^Jt'''''r' ""^^^ 
necessary  he  would    so  far  nc  •    X,^^""/''  ''"'l  »  second  crossing 

ing  for  use  in  winter  •  and  that  ^^    F,  ^''^^ ""  '"'=°'"^  '^''oss. 

above  set  forth  they  we  e  SuLl  to       .'  '=''"^!"-«°»  °f  the  words 
it  up  or  impair  it  or  arr  its  ch  '  1  ":  ""  ''"^^"'^'  ""*  -^^^^e 

not  obliged  to  keep  it  fL  tot T;'  ^^  '^  '^'^  ---«>  ^ut  were 
Proudfoot,  V.C.,  dissenting.  '    ' 

Mr.  Boyd,  Q.  C,  for  the  plaintiff. 
Mr.  5.^/,z,r.e,  Q.  C,  for  the  defendants. 

Spragge  C  -It  appears  from  the  evidence  in  thi. 
case,  which   I  have   read  over  careful  vZ      ^       ''"<•«-». 
once,  that  the  subject  of  there  beSl!^         '  ^^'^^ 
on  the  farm  nf  i\,^  i  *    W      f.       ^  '^  "'^^^"^  crossing 

negotiatiL  between  t:::;:id'Tr  ^^^^^^^^        ?^ 
neer  in  tlie  construction  of  the  rond  td  '  T" 

gentlemen  named  by  the  present  lint  ^''""t''^'" 
dence,  Mr.  Bentley  and  Mr'"  fh",^,'^  ^^  '"i 
August,  before  th.  ....,,.:.:!'      .^f""  ^'^^^^^^  »nd 


327 


August,  before  the  execution  of  the  deed. 


The  deed  is 
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1881.    dated  the  23rd  of  August,  1869.     The  only  stipulation 

""^2^  ^°  *^®  ^^^^^  ^^  ^^  *^6se  words  :  "  The  compcany  to  make 

Wellington,  ^^^  maintain  a  farm  crossing,  with  gates  at  the  present 

^b™» '^'  ^^^^^  lane,  the  fence  at  crossing  to  be  returned  as  much 

K.  w.  Co.  as  possible."     The  matter  was,  as  the  plaintiff  says,. 

closed  with  Mr.  Ridout,  who  appears  to  have  been  the 

agent  of  tlie  company,  for  procuring  the  right  of  way 

from  Cameron,  and  probably  from  others. 

The  evidence  does  not  shew  what   authority  Mr, 
Ridout  had.  He  certainly  did  not,  in  the  discussion  on 
the  occasion  of  the  execution  of  the  deed,  assume  to 
have  the  authority  of  the  company,  to  stipulate  for  a 
second  crossing;  and  having  the  deed  with  him  for 
execution  by  Cameron  he  disavowed  having  authority 
to  insert  in  it  a  stipulation  for  a  second   crossino-. 
Booh  Dr.    Clarhe    and    the    {)Iaintiff  testify  to   this. 
The  former,  whose  good  offices  had  been  requested  by 
Mr.  Ridout  to  assist  in  getting  Cameron  to  convey 
the  right  of  way,  says  :  "  I  did  not   ,ay  that  I  had'nt 
Judgment,  authority  to  put  it  in  the  deed  about  the  two  crossings, 
I  think  Ridout  said  something  of  that  kind ;  that  he 
had'nt  power,  or  something."    And  the  plaintiff  says  : 
"  I  knew  the  stipulations  about  second  crossings  was 
not  to  be  put  in  the  deed ;  they  were  asked  to  put  it  in, 
but  Mr.  Ridout  said  he  had  no  authority  to  put  it  in  ;" 
and  he  adds,  "My  father  signed  without  its  being  put  in." 
My  conclusion   is,  that  Mr.   Ridout  had  not  and 
did  not  claim  to  have  authority  to  bind  the  company 
in  the  matter  of  the  second  crossing.     If  he  had  not 
authority,  then,  if  he  had  ever  so  distinctly  agreed  that 
a  second  crossing  should  be  given,  it  v/ould  be  an 
agreement  by  an  agent  outside  the  scope  of  his  autho- 
rity, and  an  agreement  therefore  not  binding  on  'i-y 
principal.     The  decree,  which  is  for  a  spjoifi^;  per- 
formance of  that  agreement,  can,  of  course,  only  be 
supported  in  case  of  there  being  established  against 
the  compa,ny  the  fact  of  the  agreement,  and  of  the 
authority  of  the  agent  to  make  it. 
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tolt^i^&TtraUr^  "^^'^  anydifre^neoa.    ISSI. 
"Pon  the  ground  of  ad,        T''"''"'  "^'^^  '^«  1^^^^"'  ^^v- 
conveyance;  fo.  if  1      n-r"'^  ^consideration  for  the    "T^ 

'-^nd  all  that  is  essen<^^I t  j         r1-  "^  '^''  "^•'•^^"-"*  «•  "^^<" 
in  the  same  way  .if     1      T^''^  "^"'^^  '^^  P^'^^^d 

-t  be  relegate,,  to  ^^^^f^-^'Ty  '"^7 
execution  of  the  oo„vevan«r  T  '"'"'  "»'■»">» 
an  owner  of  land  Thh  w  '  '''""''"'*'  '"""''i"?  as 
ordinary  .'em  dj  ^^  ii'LTfr""™  ""^  '"  *° 

,'"-  been  di^ointel  ^  t':':?,,  .'.TlTaf '     ''^ 

veason  to  expect  •  -mr]  ,>.v.-  i,         T,  ^  ^^^'^  S^'G>xt 

torial  advant';  'tollf  e,r  '  ^"•''  """"  '"""^- 
But,  to  get  atlhat  laCr"  lirf    "'°*""f  "'  •«•'  '»'■■  '"'""" 
eonveyance  ;  and   I  eonLTl  »!         n  '"' ''"''''°  "'° 
-ffieient  ground  for  ^^  it lil  'U"  r  '"' 
evidenee  that  amount,   to  moof  ^f  ,     "^  "° 

■epresentation  on  the  pa^^  ZL/  T''  ''■''"'''''™t 
officer  of  the  railway  e„rpa„;    '''''''"'  "'■  ""^  ""-r 

itw:::Teedr;i;:l'r;:^'  -^-.^fening,  that 

was  not  deceived^  to  tl  Ztrf'rf  T'^''  "^' 
"ty  i  and  therefore  when  it  h  ™  Iff ""'  """'°- 
deed  with  the  under,tandi„  ,  that    f  "*'"'"'  *» 

to  get  a  seeond  cro«in.  ^,d  tL  /?Tf '^^ ''  ™ 
»-  neeessary  he  wouid  lee  ft  "'T'  T'  "'  " 
more  than  this,  that  he  liulonf  TV  °'  ""='■'" 

pauy  butstiii  with  limit"  tlr'^!";'  f'  -"- 
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1881.    understanding.     There  is  no  pretence  that  it  wn.^*  nni 
^^"y^  a  perfect  execution ;  that  it  was  provisional  upon  any- 

Cameron  '  i  -i  ■  i 

,.. ,  V.  thing ;  and  if  not,  it  could  not  be  anythinir  mor*'  than 
ure.v,  and  a  persoual  assurance  th&t  RidoiU,  avowedly  witiiout 
R.  w.  Co.  authority  to  do  more,  gave  to  Cameron. 

According  to  the  evid  jHce  Ridovi  I'xprossed  himself 
with  a  good  deal  of  confidence,  anLl  probably  he  did 
so;  but  the  evidence  was  f^iven  aftct  the  iap-xi  of  ten 
years,  when  thv^  freshness  of  the  recolkctifn  of  the 
witnesses  would  natui-ally  be  effaced  to  sonjt;  extent 
by  ti  a-; ;  Jind  that  of  Dr.  Clarke  by  so  maiiy  years  of 
professif.nal  i.vocatioiir.  The  only  other  witness  is 
the  pla,iri ;.;+*'  hiiiisclf,  and  it  does  not  appear  that  either 
made  any  aote  of  what  passed ;  and  Mr.  ludout  is 
dea'i.  So  the  eviilence  is  not  before  us  so  satisfactorily 
as  it  might  have  been ;  and  for  this  the  piii'!ntifl"s 
father  has  been  to  blame,  for  the  plaintiff"s  clai'a  to  a 
second  crossing  has,  it  appears,  never  been  recognized 
by  the  railway  authorities.     There  were  some  com- 

jndgraent.  piai^tg  |;q  subordinate  servants  of  the  company,  but 
they  appear  to  have  been  for  the  non-reuioval  of  snow, 
rather  than  a  claim  for  a  second  crossing. 

The  first  letters  put  in  are  of  February,  1879,  and 
in  the  plaintiff"s  evidence  there  is  a  note  of  one  to 
Mr.  Broughton  of  February,  1877 ;  it  is  not  put  in. 
I  do  not  say  that  the  delay  per  se  should  disentitle 
the  plaintiff"  to  relief;  but  it  is  a  circumstance  in  the 
case.  One  would  expect  more  promptness  ;  and  more 
decided,  and  more  distinct  action,  if  Mr.  Ridoiit's 
utterances,  not  to  say  his  pex'sonal  assurances,  were  of 
so  distinct  a  character  as  they  are  now  stated  to  be.  I 
cannot  therefore  see  my  way  to  the  lesser  relief  which 
I  have  indicated  as  possible. 

As  to  the  obligation  claimed  to  lie  upon  the 
company  to  keen  the  crossing,  which  is  a(hnitt 
pulated  for  in  '      deed,  and  its  approaches  J- 


•ay 
.ti- 
snow, 


\' 


that  depends,  ptimarily  at  least,  upon  the      natruction 
of  the  deed  itself.     The  word  "maintain"  ii;   rhe  con- 
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asi 


nt'ctioMiiMvIuVI.ifcisused  "m.,1.        ,      . 
c--i„,;'  does  not,  as      in WeH;  """'""  '  '"™    ''''■ 
.       more  than  that  tlie  comnnr.     ^  '  '"'^'^  anything  -v^ 

c-sslng,b„ttoco3^^^^^  "'^^*°  n,ake:    -r- 

or  i-pai.  it,  or  so  to    wl^to^  "f  *?  «'-  it  up,  "^^^^ 
-^  a  farm  crossing,  and  to  keen  Ti  '  • '''  '^''''''''  «'^^«°' 

"  maintain,"  used    n  ivenoal    aI''  "T'''    '^^''  ^^rd 

-s  used  in  a  cor^.^X:.^^^^^^^^^^ ""'  ^^  ^^-  ^ 

•n  a  technical  sense   andThp    ^"^oj^'^'^^Y  companies 

ftituted  maintaining  "ti  waf  td"  ""'  "^"^  ^- 

in  construing  the  words  u^S'f,  '  ""^  ^''''^  "« 

does  its  usclnd  the  lllr       ''°"^'^""'='^-     N^^' 

where  there  was  an  a4>em.nf  1  ^'^'''^^^^^  C^)> 

and  construct  .  bridgt"  ^Tlj  '^  ^^^^^"^  '^  --* 
P^^»-ty  of  Mu  individual   thohf  ^'f'^'"^  ^'^  ^^e  pro- 
feet  wide,  Jeavina  f  .       "'^^^  *°  ^e  thirty-fiv, 
The  rail^aX  ^r  r.^^.t^'  ^^  «^«  ^-t  widl: 
it,  were  about  to  widen  thlir' ^'"^'^'™"*^^^  ^ith 
tl-^  effect  of  whicrtouW  hS:  '°  f  ^^-^^'^^^-t,  ..««e.. 
road    underneath.    Lord   W^J        "^  ^"  ^^^^"^^^  ^^e 
the  case  to  the  Lords      id^r^\"  ''''  ^PP^^^  of 
po.sed  to  be  done  was  Z      ^'?  f'^'^'S^^  ^^hat  was  pro- 

the  agreemenHnredTntrt'  f^'^  ^'^^  *-- of 
the  other  Law  Lo"^  we  ^of  T  ''"  '""^^"^'  ^^^ 
word  "maintain"  was  there     1  ''""'  "i'^"^°"-     '^^he 

the  leaving  th„,g«a?the'werr'''^^^^^^  ^^^  "-"-S 

"  It  had  been  intended  tliat  ih.  « 
keep  thec,.„«ng  cW  of  ™t  ot"  C^'"^  *™''' 
"giecmont  in  terras  to  th«t  .«■   .  .     .        "  "■''I""'  '^'i 
with  ,„ow  was  pr  sent  to  th      '      .""  ""^'"^  ■""■•*«' 

«.at  &«,„„  did  not Ctemp  ate  l;    °°'  "  '^PP""- 
kept  clear  of  snovr    for T    r  .  ™''''"*>'  ''«■>« 

•»  at  all  during'ie   per  o^'t""'  ""t"'?'^'"  "■' 
. =^^^ej«jriod  of  snow,  but  the  use 

(o)  27  W.  B.  672. 
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Judgment. 


CUANCKHY   UEPOUTH. 

of  a  si'c'ond  crossing  which  he  was  oiuleavoiirini^  to 
procure. 

The  word,  Jipart  t'roiu  latent  ambiguity,  does  not 
import  such  an  act  as  the  clearing  away  of  snow  ;  and 
if  there  be  any  latent  ambiguity,  from  the  position 
and  conditions  of  the  farm  crossing  to  render  parol 
evidence  admissible  to  explain  the  meaning  of  the 
word  as  used,  the  evidence  given  negatives,  as  I  think, 
the  meaning  attributed  to  it  by  the  plaintiff. 

I  have  quoted  only  a  passage  or  two  from  the  evi- 
dence. My  brother  Blake  in  his  judgment,  which  I 
have  had  the  advantage  of  seeing,  has  made  extracts 
from  the  parts  of  it  bearing  upon  the  point  in  (jues- 
tion,  and  I  have  myself  read  it  repeatedly  and  very 
carefully. 

It  is,  I  confess,  not  witliout  reluctance  th.-it  T  have 
come  to  the  conclusion  that  the  judgment  of  my  bro- 
ther Pvomlfoot,  decreeing  a  second  crossing  to  the 
plaintiff,  cannot  be  supported. 

Blakp:,  V.  C. — By  an  instrument  dated  the  23rd 
day  of  August,  18G9,  Donald  Cameron,  the  original 
plaintiff,  conveyed  certain  lantis  to  the  Wellington, 
Grey,  and  Bruce  Railway  Company.  This  deed  con- 
tained this  clause  :  "  The  company  to  make  and  main- 
tain a  farm  crossing,  with  gates  at  the  present  farm 
lane,  the  fence  at  crossing  to  be  returned  as  nuich  as 
possible."  Nearly  ten  years  afterwards,  on  the  8th  of 
March,  1879,  Donald  Cameron  filed  his  bill  against 
the  defendants,  thereby  dcmfinding  that  a  second  farm 
crossing  be  made  and  that  the  fence  be  returned. 
After  tlie  filing  of  the  bill  the  fence  was  returned,  but 
the  defendants  deny  their  obligation  to  make  the 
second  crossing  demanded.  It  is  clear,  under  the 
deed,  that  the  defendants  are  not  required  to  do  so. 
Mr.  Ridout  who  acted  for  the  company  is  dead,  and  wo 
are  deprived  of  the  advantage  of  his  statement  in  the 
matter.     It  appears   that   the  question  of  a  second 
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think L..  J'::;::,,  riviL'T-  rT";' "■""°- 

had  not  power."  *  ''^'"'^ "  *''«*  ''e 

The  plaintiff  in  hi.  examination  savs  •  <■  T  w 

Ilea  the  deed  was  ,sir.„..l      r  T^    .J  "^^^  ^''^''^nt 


XiH 


I 


about  the  second  c.-osS  o  was  ,u!ri  ^^  ''f?^^''"" 
deed;  they  were  ask,. d  f°     T   .  ^"^  I""*  ^"  ^'^e 

in  the  deed"     The  on  ,    P"<^^«econd  croysino. 

grantor  was  called  /',        '"'  '  ,*''^ '"^^^^^^^^on  of  the 

He  was  inforn        t,,  t"  m!^  ^^^    ?  f'^^^  ^^^^  ^-e. 
to  insert  an  acid   io  -W    f '  f  f  "^^^*^d  »ot  the  power 

ti-gaves:;ifa:i  nt^ 

Piaintiff  says  satisfied  hi::.  '^I  t  f^t-'K^"'  '" 

be  safe,  after  the  lanse  „f  .„,  '"''  ''  '"'""I'l  ''"•'«'»"' 

of  Mr.  JtMou,  Z  e»  tt to  f^' """  "''"'■  "'«  d™* 

given  by  Mr.  « j;    '  ,t  a   "tir'T"',"  "  ^-- 

bind  tlie  co„]i)anv     Tl  '"I'ulation  which  is  to 

theinstrJctir  ,;e;.tfe'"r.'"'  "r"V-Wlity  by 
the  grantor  that  hThaJ   -       '  /P"''  "''°  '■"'""""J 

l™|.osedaCdit,„n    Inl  eunrtthW^f  '"'*^  "-' 
pc-r  at  thi.,  date  to  caxt  uLr.  ,„  """  "  '^  1""- 

»ibility  tor  the   Jle.r^l  „!'        -''»  «"'n|«'ny  the  respon- 
by  tlico„,pa  ;      t  ,^  r:::  :'""'•  "-"  hei„g,iven 

It  i»  urged'  th'e'  eon;rv  7   £  ^d  t  f '■  ''"T'- 

«now  from  this  crossiL  \.h        .  '^'"°^^  ^^'^ 

ot  opinion  tl.  J  ZZ^^Z:'  ^— ^^tes.     Jam 
move  the  snow  f  onrS^  '^"'^  ^^^^^^  *«  ^-- 

be  to  fill  a.:.,e/r:^^::r  trr'^  """^^ 
had  drif te.'  it  away     The  con      "  u  ^''  *^"  ^^^"^^ 

andm.n.intheL:!:;:zrr:r^ 

thu  hahhty  for  months  in  the  year  to  see  that  il^ 
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1881.    of  the  cvi'^Hin^s  niu  <-inptie«l  of  snow  and  certain  others 
"^^1^^^  Hlled  with  it.     As  the  fences  were  not  returned  until 

WemDKton,  ^^^^^'  ''"'  '^'^  ^''^**  ^'^'^'  *^"'^  ^'^^^^'^  ""^^^  ^'^ry  little 
"Bmcl"'^  evidence  given  at  the  hearing.  I  think  there  should 
R.  w.co.  be  no  co.sts  up  to  decree,  and  thnfc  the  costs  of  the 

rehearinjT  should    be   pai 

defendants. 


by    Cue   plaintiff    to   the 


statement, 


pROUDFOOT,  V.C,  retained  the  opinion  expressed  by 
him  on  the  original  hearing. 


NdRRib  V.  Meadows. 

Morfgagf-t—Sale  of  lands  mthjerf  to  morfijinje— Right  lo  raU  on  pur- 
chanvr  to  jxi//  off  tnortijoijes, 

M. ,  the  owner  of  Blftckacre  and  Whiteacre,  subject  to  mortgages  for 
$1,600  and  S500,  on  both  parcels  in  the  same  haml,  sold  Blackacre 
to  v.,  sul)ji :  t  to  tlie  mortga,.'.^  for|!l,()00,  which  by  uiu  arrangement 
C.  was  to  pay  ofiF.  M.  ifterv  irds  sold  Whitnacre  to  A",  Btibjoct 
to  the  mortgage  for  •ijs.'JOO.  V.  d'  1,  and  his  representatives  sold 
Blackacre  t  '  hou&  jidi  jjurchasc  who  covenanted  to  pay  oflf  the 
31,600  mon  ,\  L)v..iult  havi.j,  been  made  in  payment,  the 
mortgagee,  in  order  to  enforce  'payment,  oflFered  both  the  estates 
for  sale,  when  N.,  in  order  to  protect  his  title  to  Wiiiteacre,  pur- 
chased  both  est  'n.'  and  thereniwn  instituted  pro  .  odings  agfvinst 
M.  and  the  representatives  of  C.  to  <"mpel  payment  of  the  mort- 
gage debt  of  ijil.OOO.  A  demurrer,  for  w.int  of  equity  l.y  the 
representatives  of  C,  was  allowed,  i.o  demand,  which  was  a 
personal  one  against  them,  rem  lining  >  ith  M.,  the  original  vond<  , . 

Demurrer— The  bill,  icl  -/as  hy  Georfje  Abbott 
Xorris  agaiast  Henry  ih..  'oius,  Daniel  ('o^ello 
and  Patrick  Guiltenan,  oxecutors  of  the  last  ^  and 
testament  of  Michael  Cofitello  deceased,  and  George  C. 
Matchett,  stated  that  on  the  24th  of  August,  187G,  the 
defendant  Meadows,  being  the  owner  in  fee  of  the 
aouth  half  of  lot  12  in  the  8th  concession  of  the  Town- 
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Norrii 

V, 


the  ,„„n»  „f  SliiOOa,!,!   «-,,A  *"J'"paiiJ   for 

""l-tely  fo,  title,  J,X:  ^^7'°'"  ."-enante,!  „!,. 
the  ,ai,l  ,„ortg„,;e  •  «,  ?  *'•?""  ""''  »"«m,t  duo  on 
i"  the  saw  .lee^;,;  :/;''■;'  ''''',f"»'  «°  expre.,..,, 
"'""""t  of  the  said  « UoOme,;  ""   '''""""■  "'» 

"■tended  to  be  inehlrrnr  *"'■'"''  '"""«'  »», 
-ai<l»le,  andthe    Ittt  0     1™"-"°"°"  ''°'-  ""^ 
int.<.o»t  wa,i„  fae   th  S  e„„.  ."  '^r    "'°'''«*'  »»<' 
veyance,  and  „„  ,„„  ,°     "' r  f  ™"°"  ''"'  ™<^'>  o™" 
Oranteetothe   Grarto,     ^^  *"   '""'J''  l-r  the 

and  although  cwldid?;"   ""™''«'  '"  '■«  -"'e 
tl.o  ,a;d  deed  to  „  v  Ih        •?'  ""'"■"""'y  ""^'^^"ant  l.v 

n»y  .fcfo».,:giZt the't  :'°''f?' """  •■'  '•"''-- 

>vas   'ho    intention   .,n  i     '   "^'"^"^  "*  ^'^'-^  «H»'ie,  yet  it  «'"•«««">»• 

.*.  ^tHat"\t:v:;;t"r:M"  ;«,?''"'""'■'■ 

'"■lomu„y  and  ,ave  UeacUno.  l.„  2     !  """"  »'"' 
payment  thereof:  «)    •!,„.        "'"'nle,.!,  against  the 

»ant.fortit,e,;::;:r;dirjt,,:r°:"--fe. 

to  be  subject  to  tJ,.  .^500  mortar  ,  '    '^'  ^^«« 

-d  the  amount  thereof  was   S^^  fV'  '"^"^--^^ 
was  included  in  the  nurcha  .  °  ^"'  ^"^  ^«*"«"y 

biil  further  .stated  ^t'^r' 7  f'""'"'-    (^^' ^^^ 
his  will  devised  the  saM  kn  '"  ^^^^'  '-^"^  ^^J 

l^i-ii^-thedefcidl^^^^-^^^^'^^^^ 
cK-fondants  Daniel  CosUll  ^'p^;;:^ ^^1^^^  ^ho 
executoi.s,auddirectedf,affi       ^  ,/      (^^^^ltenan  his 
have  the  so|«  .on  '  •  ar  '  '"'^  ^^^'''"^^^^^^^/^  was  to 

chattel  propeiiy  dunm-  thr?'^"'"'^  "'' ''''  ^^"'^  ^«d 
i'    i      y  ctuuny  the  nunority  of  his  children 
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Siatciiiuiit, 


ami  for  their  use  ami  benoHt ;   (')),  that  on  the  22n<l 
Decemhcv,   1><77,  the  Haid  Mari/  Coatello,  hy  deed  sold 
and  convoyed  the  said  landH  80  devised  to  her  to  tho 
defendant  Gmrgc  0.  MatchcU,  for  the  sum  of  !?1,  sub- 
ject to  tho  said  Ijl, ()()()  mortgaj^o,  and   the  defendant 
Geonje  C.  Matchrtt  executed  tlie  said  convi^yanco  and 
covenanted  therein  that  ho  would  assume  and  pay  off 
the  mortgage  nunle  by  the  defendant  Meadoirs,  to  tho 
Canada  Landed  Credit  Company  for  Si, GOO.     (6),  that 
the  said  mortgage  was  not  paid  by  tlie  said   Michael 
Costcllo,  or  by  his  widow  the  said  Mary  Costello,  or  by 
the  defendant  Oeoiye  C.  Matchvtl,  ov  l)y  the  defendants 
Daniel  Co»fdlo  and  Patrick  Ouiltenan   or  either  of 
them,  and  a  large   sum  having  become   due  and  in 
arrear,  the  mortgagees  tlie  Canada  Landed  Credit  Com- 
pany, on  tho  22nd  of   May,   1880,  proceeded  to  sell 
under  the  powers  of  sale  contained  in  the  said  mort- 
gages, both  the  above-mentioned  parcels  of  land  for  tho 
arrears,  and  the  plaintiff,  to  protect  his  own  interest  in 
tlie  part  of  the  said  lands  owned  by  him,  was  compelled 
to  purchase  and  did  purchase  both  the  said  parcels  of 
land  from  the  mortgagees  at  such  sale  for  the  price  of 
$15.00   per  acre,  and  the  plaintiff  paid  the  purchase 
money  therefor,  thus  satisfying  both  the  said  mortgages 
and  received  a  conveyance  of  the  said  lands  from  the 
mortgagees ;  (7),  and  the  plaintiff  submitted  that   he 
was  entitled  to  be    indemnified    by    the    defendants 
against  the  loss,  costs,  charges  and  expenses  incurred 
by  him  by  reason  of  his  being  compelled  to  pay  such 
$1,G00  mortgage  and  interest,  and  the  costs  of  the  said 
sale ;  and  that  the  defendants  .should  be  ordereil  to  re- 
imburse him  the  amount  paid  by  him  on  their  behalf, 
and  for  which  they,  the  def(jn<lant  Meadows,  directly, 
and   the    other   defendants    through     the    defendant 
Meadows,  were  liable  to  pay,  and  save  the  plaintiff 
harndess  from;  and  the  plaintiff  offered  to  be  redeemed 
of  the  lands  sold  to  the  said  Michael    ^ostello,  by  the 
detendant  Meadows,  upon  payment  of  the  amount  due 
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".«.^tofti.eco,t,„f  ti.i,»uit     '^""^ ""  "p™  w-  -is;: 

to  W.n,  with  hi,  col  "fl^l*  "'""""^  ">  W  'b'^  »™« 
^^Tho^  «„da„e  ^«,w  C„^.„„,  j,„„„^  ,^^  ^^^^ 

«  entitie,,  the  p,„i„eiff  to^'^"  ^^''^'j,  ^^  "»'  -h 
plaintiff  wa^'entitled  "L  a  ll'  "'"''  '"  "'>'"'"  «>» 

««g»  p.e„i..., ;  the  ,t;^?„:  xiir,':' ""  ■""'- 

for  a  contest  between  tho  m  r).f     ,  ^^"^  grounds 

^aim  u„Uer    the^:;!^;'   1^^  th '' ''"^°"''' 
*ea,fo„«  upon  tlr..  covenant  of,  I,   ..   ^^.   '"'  1»'*  »' 

-  .* .  .e  ,o„  wtrr  ttif  c:-. 

represent  the  personal  estate  oT  1/fT  """^^^'^   ^ 
plaintiffVa.  entitled  to   he  relxVf  '!^  ^''''"''  '^^ 

Mathers  v.  ffdliweU  fn^f^         ^"^^'^  ^^'' 

Blake,  V  q j^i     i  j,   . 

*a<;o™  owned  one  lot  o'f  lOO  ,!''"  '"f  '^^   ""«'  ""•'••• 
acre,,  which  were  aule    t„  tT'  "°"'''' °' "^ 

«l.e0O,  and  the  other  for  fcnn       J"  T'*«>«e3,  one  for 
lsr6,he,old  theSOat!  !";,nt?C  ?«r^"SU3t  '°"^' 

n-atttenSn-f^^*'^ 


sar 


« 


(o)  10  Gr.  172. 
(c)  24  Gr.  537. 
4*^— VOL.  XXVni  GR. 


(°)  5  l;.  C.  L.  J.  41. 
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1881.  although  there  was  no  covenant  to  that  effect,  it  was 
the  intention  and  agreement  that  Costello  should  pay 
this  mortgage  and  indemnify  Meadows  against  the 
same.  On  the  10th  November,  1877,  Meadows  sold  the 
100  acres,  and  conveyed  the  same  by  a  deed  which 
contained  absolute  covenants  for  title,  although  it  was 
understood  that  the  sale  was  subject  to  the  S500  mort- 
gage, which  was  the  consideration  for  the  sale.  Costello 
died,  and  his  representatives  sold  the  50  acres  to  one 
Matchett,  who  covenanted  to  pay  off  the  81,600  mort- 
gage. It  not  having  been  paid  the  lands  embraced 
therein  were  sold  by  the  mortgagees  to  the  plaintiff 
who  received  a  conveyance  therefor,  and  now  asks 
payment  of  this  ;;' 1,600  by  the  representatives  of 
Costello. 
Judgment.  If  this  Were  the  case  of  the  first  purchaser  seeking 
exoneration  out  of  the  lands  covered  by  the  mort- 
gage, and  sold  subsequently  to  another  purchaser  the 
plaintiff  might,  undrr  the  authorities,  I  think,  have 
asked  the  Court  to  realize  on  the  lands  sold  after  the 
date  of  his  purchase.  But  prima  facie,  there  is  no 
such  right  as  that  invoked  in  favour  of  the  plaintiff 
as  against  Costello ;  no  casting,  by  the  nature  of  the 
agreement,  of  a  charge  in  favour  of  the  plaintiff  on  the 
other  lands  as  against  Costello.  This  riofht  not  arising 
out  of  the  transaction  itself,  and  otherwise  there  beincj 
no  privity  between  the  plaintiff  and  Costello,  the  case 
of  the  plaintiff  fails  against  Costello,  and  the  demurrer 
must  be  allowed.  The  bill  presents  this  as  a  personal 
demand  against  Costello's  representatives,  and  not  as 
an  equity  against  the  land.  The  personal  claim 
remains  Avith  Meadows. 
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^EiLL  V.  Carroll.  _^ 

^e'^hanies' Lien  Arf     n 

This  was  a  rehearino-  af  f  J.«  •    x 
"fthedecree  „,a<,o  h^etaVrT/*^ >"-•"«*» 
where  the  facte  onffioiSy' ^^j^'J^''"^  <""'  P»g°  30 

and  their  bill  flfed  wUwl  U,e  r      "  ""*'  "="'"'"■"<' 

^tatme.     The  evidence  diti„^*r  '"I""'"'  ''^' ">« 

engme  was  erecte,!  and  X"^. ''»"'«  «'»'  when  the 

touni  to  be  defective  and  '.      ■  T  ''"'*''  "  "'as 

several  new  bra«a     T^JZT,  't  '""'""-  "' 

evidence  slated  that  imniediSf    f "  ^""  '"  '"^ 
by  Carroll  that  these    b  t«  "^f  "'■ "  ™^  """«™d 

engine  notwithstanding  the Tet T  "'"'"^  f"  ">" 
tinned  to  r„„  c„.r„«  lla,    li;,    f  /T  »="■-  »- 
accept  the  en„i„e  „s  it  wa        ',1  .        ^^  ""'»'''  "<" 
with  Car,.*.,  request  these  brasl.         ""  """■■dance  A«„„t 
man  was  sent  to  C„,r,lf°^,,  T'T  '""'''  "'a'le,  and  a 
the  brasses  on  the  en  "ne     It     '     I""'""*  "fP'^^ing 
Carroll  that  he  wonldCt  th™™n  '"=''"<'»''«ls«l  by 
a^'  he  did  not  wish  to  "      '    "         "'  "'''  '°  ""  ''""^ 
were  afterwards  put  in  and  th       'T*^""''     "«  '"'a^s 
perly  have  been   ons  Xd  a      ""  """  "=<"""  "<"  P™- 
did  not  matter  how  s    ,      ,"  adn     '  """'  "'™-     " 
^  taken  with  the  fact      af^:'  t,"  7  t'*"  "■"'• 
the  engine  „„ti|  „,;,  j,l  °" ''™'""'d  to  accept 

himself  did  not  regard  tie  eon  "ct"™'"'  """  '''"■'■»" 
out  the  placing  of  these  b,l "  ,  ™1T  ™"''t'"'  "''"'- 
twenty-seventh  of  Deeoinbe,"-  ','  i  .7  "™'  ''one  on  the 
eoniplete  till  then.     Where  ,  ,'!    f    r'  °™'''*='  was  not 

at  Ji««.nt  tiu,es  but  in  p  ,rs  ance  If'"'*"  ""'«'^» 

iinisuance  of  one  contiact  he 
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is  in  time  if  he  commences  proceeding.s  to  establish  his 
lien  within  thirty  days  from  the  date  of  the  last  act 
done  in  execution  of  the  contract,  and  the  fact  that 
Some  portion  of  the  material  was  used  in  the  manufac- 
ture makes  no  difference ;  Fowler  v.  Bailey  {a).  The 
important  question  is  whether  the  subsequent  work 
done  was  so  done  in  pursuance  of  the  original  agree- 
ment and  was  the  finishing  work  of  the  job  or  not, 
and  whether  it  was  done  in  due  time,  without  unrea- 
sonable delay  and  by  the  consent  of  the  proprie*,or^ 
Holden  V.   Winslotu  (b). 

The  case  of  Bartlett  v.  Regan  (c),  is  a  clear  authority 
on  this  point,  and  the  principle  decided  is  a  reasonable 
one.  In  Yersley  v.  Flanegan  {d),  a  contract  had  been 
made  with  a  bricklayer  to  do  the  brick  and  stone  work 
about  the  erection  of  a  building.  The  owner  after 
the  completion  of  the  building  used  it  and  worked 
machinery  in  it.  A  pavement  was  afterwai'ds  put  in 
before  the  building  and  it  was  held  that  the  contract 
was  not  complete  until  then  as  the  work  had  been  all 
done  under  one  conract. 

It  is  not  pretended  in  this  case  that  the  brasses  were 
made  and  put  in  under  any  other  than  the  original  con- 
tract. In  Hubbard  v.  Broiun  (e),  the  contract  was  for 
the  erection  and  placing  of  certain  structures  around  a 
house,  where  the  proper  performance  of  the  contract 
required  the  building  of  a  set  of  steps ;  these  steps 
were  erected  about  a  month  after  the  rest  of  the  work 
was  done  and  the  defendant  had  used  and  occupied 
the  house  up  to  that  time.  The  Court  there  decided 
that  the  contract  was  not  complete  until  the  steps 
were  constructed  as  they  were  so  constructed  in  good 
faith  and  in  pursuance  of  the  original  agreement. 
Webb  V.  Van  Zandt.    (/),    Hazard  Poivder   o'o.   v. 
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(a)  14  Wis.  136 
(c)  19Penu.  341. 
(f)  8  Allon'590. 


(b)  18  Penn.  160. 
(rf)  22  Penn.  489. 
(/)  Ifi  Abbott  42, 
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mechanics' liens  J. W.-oo      "^'"^^^^    (^)'    ^"^-rnsey    on 

The  case  of  7)  r  '^'^^''^^^'^  ^^^  .i  seq. 

from  the  present  one.     Therf  t..  ^  '«  distinguishable 
in  the  first  place  anrl  .ft  ,         ""^'^  '^^^  complete 

this  case  itw^rL^mpW^^^^^^^^^  '^'-^^'  ^n 

The  bill  of  eomr)]ainr^f!'^''''^"^'«P"*  on- 
time,  as  the  per^ntdThat'  r^'"  *'^  p^^p- 

note  to  be  given  in  rene^nl  of^^         '^^"''^  ""^^^  '^' 

on  the  nineteenth  of  olb^ 

would  not  be  until  th.  fw     7    •  T"""  ^^"^^  ^^'^  that 

The  time  menWdX^^^^^^^^^ 

run  until  the  exnirv  of  f  !  ""^"^^  "*^*^  ^^S'"  to 

was  not  until  A  S    ln^\Cv      f  '■''''  ^"^^  ^^^^ 

registered  the  tw^  fi"t  secti on"  T^"  '""  '"^^ 

that  proceedings  shall  b.  T  !^'  ^'^  P"^^'^^^^ 

days  from  exphv  If    1,       ^°.™^»«««ed  within   ninety 

A  done  in'th'is  case     '^^^^'  ^'  '''''''  ^^^^^  -- 

anf:i^/^;S::::.l,:;;:^:sr^-,^ 

must  be    under  the  document   .5    T  ^  "^"  '^     ™' 
they  would  have   to  bnnrthel /?      "'•' ,^'^"™ 
days  :  R.  S.  O.,  ch.  120  sec   4     Th  "  T- ''"  ''"'^^ 
mention  credit.     When  le  t.  ""^"^  '^'''  "^^ 

entirely  on  the  sTaturand  "ein'  '''""'  '^^^^"'^ 
Btatute  the  American!:  i  ^  ^  ''*^^^"^'«  ^^  the 
shewn  that  t^^^ZZ^l:^''  ^'''T  ''  '' 
is  the  same  as  ours.  Sect  on  fm  f  ^^7'''  ^''''^'^ 
statement  may  be  filed  bfL  f  •"' ^'' '"^^  ^  "^^ 
of  the  work,  !r  witSfthty  d^y ^S  ^  ''"'T 

plaintiL  lienXfain^r^^^^^^^^^^^^  ^«  ^^^ 

boiler  on  the  16th  of  DecembeT  187S  7T  '"^ 
was  filed  on  the  23rd  J  W  !  '  ^"'^  ^^^  "^^ 
______^^n^^  of  December,  1878,  but   the 
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(a)  12  Abbott  469. 
(c)  5  aueed  667. 


(b)  14  Abbott  N.  S.  2S4 
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evidence  shews  that  the  engine  and  boiler  were  fur- 
nished in  September,  1878,  and  the  plaintiffs'  own 
books  shew  it  to  have  been  on  the  31st  of  October, 
1878. 

The  plaintiffs  did  not  file  their  bill  till  the  31st 
of  May,  1879,  and  they  now  endeavour  to  shew  that 
extra  work  was  done,  but  the  mere  replacing  of  some 
brasses  was  not  extra  work,  it  was  part  and  parcel  of 
the  original  contract :  See  Phillips  on  Mechanics' 
Lien,  sec.  IGl.  No  lien  can  attach  for  subsequent 
changes  unless  they  are  absolutely  essential  to  give 
to  the  building  or  article  completeness  and  render  it 
fit  for  the  purposes  for  which  it  was  executed  :  Phil- 
lips, sec.  220.  The  defendant  Carroll,  it  is  shewn,  was 
running  the  engine  for  about  a  month.  Now  if  the 
brasses  had  been  absolutely  essential  this  could  not 
have  been  done. 

According  to  the  evidence  and  plaintiffs'  own  books 
they  were  too  late  in  filing  their  lieu.  The  plaintiffs 
Argument,  ^laim  that  credit  was  given,  and  that  the  bill  was 
filed  in  time,  the  bill  was  filed  on  the  lien  as  regis- 
tered; but  if  the  lien  was  too  late  the  bill  can  be 
in  no  better  position.  The  plaintiffs  cannot  vary  the 
terms  of  the  registered  lien ;  the  bill  is  not  filed  for 
the  purpose  of  amending  the  lien,  but  for  enforcing 
it.  The  contract  for  the  engine  and  boiler  was  a 
distinct  and  separate  contract,  and  stands  alone.  If 
extra  work  was  done  the  plaintiffs  are  only  entitled  to 
a  lien  as  to  the  extras,  but  they  have  not  asked  for 
that  by  their  bill.  The  plaintiffs  having  accepted  a 
note  or  notes,  and  having  trusted  to  the  personal 
credit  of  Carroll,  they  cannot  now  proceed  under  the 
Act :  Scadding  v.  Balkam  (a).  If  the  $800  note  was 
given  for  the  engine  and  boiler,  then  the  plaintiffs  are 
too  late  as  the  note  wa.s  not  kept  renewed ;  for  an 
agreement  to  renew  without  more  is  an  agreement  to 
renew  once  only:  Byles  on  Bills,  12th  ed.  pp.  101,  102 
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other  thin  J  ^  welf     ,       !^'""'  ""''  '"'"'''  '''"  f"    .^■" 
PMilips.,Zne  *''°  P'"""''*  ■"^'  fell:    """"■ 

The  judgment  of  the  Court  was  delivered  by 

Blake  V  P     t? 
Act,   -a'  statme!rT'?*'°'*"*'«^''^"i'=»'  ^ien  "»a..,u 
thirty  day!  fio    Th.  .     t'"   ™^  ""'  '"<'''   "i«>i„ 
ohiniry;-^Thc      'h  r^l^'"'"  "^  P'*<=»g  »f  the  ma- 

t.^.et  price  wi  «  loo    „    ''"',''"'•  '*'*•     ^he  con- 
Pla  inti«,,  andTklS  on!  l:^:;rd  f^'  ^ 

on:::rsrr,r '=^*"' "-^^^^ 

refers  back  to   eetion Ihrr"*.™? ""■     ^'""°"  f"" 
i3  concerned  read  Jfo  ^s  ."'?  ^°  '"-,-  .*-  -- 
-g,  furnishin.  „r  plaeinrmachin Z'Tflr'l'T'-  '"^^ 
npen.   or  i„   connection   wi  h  ?  ^ ,     •*' '""''  '"' 

virtue  of  bein.,  so  ^^^  T^  ''"'''''"S'  """"l'  by 

or  charge  for  ft"  Z  T  "■■'"'■"'*'"?.  have  a  lie^ 
»aterids."  fc.  i„  1  „n  f„r  J™"'''  ™^"™^y.  - 
from  which  the  tie  V  tb-  ';.^^",8'""S'''''P«i°d 
to  be  made  is  to  tei":,  Tt  i""  T*''"^"™  " 
to  be  "  within  thirtv  ,ZTl  I,  '  '^  '"  '™'*  '^o-e 
I  thin,  we  m*;,t?2 fZ^  rcCTtf '™'" 
graph,  "the  supplyincr  nf  thp  m.\  *^^  P^''^- 

of    the    mach  nei  V    .        r  ™^'^'^"^^''-^^'  «r  the  placing 
<=    "i.tLuxneiy    according    to  fho    +^  /.    , 


(a)  40  Maine  II.  2S1. 
^^•^  3  M.  A;  H.  3C2, 


/'fi;  1  Ex.  473. 
(d)  L.  R.  5  Ex.  312. 
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one  class  of  cases  referred  to,  and  as  to  the  other,  at 
furthest,  within  thirty  days  of  the  complete  fulfilment 
of  the  contract.  It  was  not  argued  that  what  was 
done  was  a  mere  illusory  dealing  so  as  to  prevent  the 
lapse  of  the  period  for  registry,  but  Carroll  demanded 
something  more  before  he  would  consider  the  contract 
completed,  and  the  plaintiff,  unable  to  contend  against 
this,  as  soon  as  it  could  be  conveniently  done,  removed 
that  which  prevented  the  work  from  satisfying  the 
contract,  and  supplied  what  answered  that  which  the 
contract  called  for. 

It    seems    to    my    mind    reasonably    clear    that, 
although  Carroll  gave  the  note,  he  did  so  without  ac- 
cepting  the  machinery  as  fulfilment  of   the  contract. 
The  defect  would  have   been   then   remedied,  but  for 
the  convenience  of  Carroll ;  and  when  this  was  done  it 
was  not  as  a  mattter  of  repair,  not  from  something 
that  happened  after  the  supplying  of  the  machinery, 
but  because  of  the  objection  raised  by  Carroll,  the  re- 
jndgment.  moval  of  which  appears  all  along  to  have  been  insisted 
upon  on  the  one  hand  and  acquiesced  in  on  the  other. 
The  plaintiffs  did  not  choose  to  register  until  the  work 
was  completed;  by  the  act  of  Carroll  this  was  delayed. 
It  is  obviously  unfair  to  charge  against  the  plaintiffs 
the  result  that  it  is   said  should  now  flow  from  this 
cause.     I  take  it,  that  under  the  contract  the  defen- 
dant contended  the  work  agreed  to  be  done  was  not 
completed  in  September;  that  the  plaintiffs  acquiesced 
in  this ;  that  they  finished  the  work  and  completed 
the  contract  in  December  ;  that  this  was  no  colourable 
act  to  extend  the  time  in    their  favour,  but   owing 
to  a  demand  made  by  the  defendant  which  they  felt 
bound  to  answer,  and  did  so  bond  fide ;  and  that  there- 
fore the  plaintiffs  had  a  month  from  this  time  within 
which  to  register  their  claim.    The  rule  laid  down  in  the 
cases  cited  by  Mr.   Watson  seems   very  reasonable, 
«nd  commends  itself  to  my  judgment:   Hubbard  v. 
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Broivn  (a),  Fowler  v    BailP7j  /h^    tt  u 

It  is  true  that  thfdefLan;  '  "^  ^^'^'^'^^^  ^'^' 

for  S800  previous  to  Det^^     'TtZT^^^?  ^^ 
had  only  miVl  ^•inn  •         /  *"*^  ^™®  Ca^To^? 

thecontX  S  „"  T*  :  "T  °f  "■»  WOO 'hat 

hold  lightly  «,at  ft„  ,J:^^  ^'^'I" -;  h»k  we  should 
depending  for  his  security  i"  laket  T  ™1*~'°'  " 
the  agreement  the  work  wL  L  T  7"   ■"""■     ^y 

"WOO  ea.h  when  e^Lelnd  b„n'  """'""  '^  '""O- 
livery  here,  and  bala'neein  h  I '"  ^th  '^/  '"'  "=■ 
able  on  payment  of  not  1„,  th  n  jTo,'  'The\r"" 
not  filed  until  the  31st  of  May  1879  B„  ,u  "  ™ 
the  work  was  to  have  h„„„  ,      ^  "■"  "ontraot 

September,  mt  and  the  !  .i^y ''  '^  *"'  ^"^  «'  «-- 
to  a  note  payable  fn  thr'e  nlth"""  *"  ""  T*'* 
payment  of  not  less  than  ?iO0»  This  •''"'™'"  °" 
right  to  one  renewal:  Jo2T^fu,lt  n'T'  *" 
credit  of  three  months,  with  a  rtht  „f  ''  .  ?""  * 
certain  terms  which  were  Z  l  fo  ,  ?""''°"  '" 
reasonable  time  •  (?;&.!  „  J"'""'  '''"'  i"  a 
Pag.  (h).  '  ~   "■  *«"«  to).  *«a.rf  V, 

pHr„"h\hTrdlln*"M-"'  ""'''  '=^-- 
the  term  of  cred!  Ct  e„d^  l!  ""^°"»"=  «™. 
in  the  beginning  of  December  1^  ,  t™  ™"''  ""P™ 
.*ould  have  been   taken  "n    he  if        '°  P'^'-^ings 

^!!!!!Lr^!:i!l^oftn^^^^^^^ 
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(a)  8  Allen  (Mass.)  590 
(«)  18  Penn.  160. 
('■)  22  Penn.  489. 

44--VOL.  XXVIII  GR, 


(*)  14  Wis.  (Sup  ct)  136. 

(d)  19  Penn.  341 

(/)  1  Ex.  473. 

ih)  L.  R.  6  Ex.  312. 


r 
14 


346 

1881. 


CHANCERY  REPORTS. 

given,  and  whether  we  look  at  the  date  pointed  at  in 
the  agreement  or  the  date  at  wluch  the  note  was 
actually  given,  a  longer  period  than  ninety  days 
elapsed  between  the  expiry  of  the  period  of  credit  and 
the  filing  of  the  bill  in  this  suit. 

I  think  on  this  ground  the  decree  made  dismissing 
the  bill  should  be  atfirmed,  with  costs. 


Merritt  v.  Niles. 

Fraudulent  conveyance— Statute  of  Elizabeth. 

On  a  bill  by  a  creditor  impeaching  a  sale  by  ^.  to  his  sister,  made  in 
consideration  of  her  assuming  itwo  mortgages  or.  the  land,  certain 
executions  against  him  which  slie  paid,  and  a  debt  due  to  herself, 
it  appeared  that  she  was  aware  of  the  plaintifif 's  claim  ;  that  her 
brother  had  no  other  property  to  meet  it ;  that  he  was  of  im- 
provident  habits  ;  that  a  sheriflf's  sale  was  pending  ;  that  N.  had 
previously  refused  a  larger  sum  for  the  land  than  his  sister  gave  ; 
that  N.  continued  after  the  sale  to  reside  on  the  land ;  that  she 
shortly  afterwards  sold  the  estate  for  more  than  twice  what  she 
gave  for  it,  and  that  she  Ijought  other  lands  with  part  of  the  pro- 
ceeds, upon  which  lauds  iV.  went  and  resided  : 

Held,  that  sufficient  was  shewn  to  warrant  a  decree  declaring  the 
convej'ance  by  N.  to  his  sister  fraudulent  as  against  creditors 
under  the  Statute  of  Elizabeth. 


Statement.      Examination  of  witnesses  and  hearing  at  the  sittin; 
at  London. 


gs 


Mr.  Botjd,  Q.  C,  and  Mr.  J.  H.  McDonald  for  the 
plaintiff. 

Mr.  Meredith,  Q.  C,  for  the  defendant  Hyman,  ad- 
mitted service  of  notice  of  hearing  on  Niles,  who  did 
not  appear. 

Merchants'  Bank  v.  Clark,  (a),  Crawford  v.  Meldrum 
(b),  Carradice  v.  Gurrie  (c),  were  referred  to  and  com- 
mented on  by  counsel. 


(a)  18  Gr.  .594. 


'-'}  3  E.  &  A.  R.  iOl, 


{c}  19  Gr.  108. 
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sister  Anna  Maria  TTu  ,      ^''^''  ^^^^«  <^o  his 

ofafar.,;:trVi:^^^^^^^^^^^^^ 

sideration  of  $4  500      r'      '  *^'  ^""^^'^^^^^^  con- 

mortgages  upo'^lan    'L:  t-  ^00 1  "^  ^'  '^^ 
!?120,  wJuch  the  purcln!:,  i    '     ^'  *''^  ^^^^^  for 

executions  in  th/h::::^  s^t;;^-- 

to  pay.  and  of  a  debt  due  to  e  I  v  h  I  \f''  ^'^''''''' 
she  agreed  to  release.  She"  "  ^t,  "  Y'r.'  "^"^^^ 
made  hastily  in  lier  own     •    7  calculation  was 

than  the  pro'pe.  anlTt     ""''  ^"^  ^'^  "^"--^^^  '^^^ 

of  very 'considerable  tansancrhe'rf  '^"""^^ 
deceased,  was  wealthy.  sT;  h  ,  f !!  '"'r'^'  "^^"^^ 
her  brother  out  of  her'^^wn  "e^  nf  'T^!^^  "•"^'^' 
family  were  to  a  large  ext  nT  n;^-  ^'  ""^  ^^^^ 
bounty.  They  had  bc:;n  so  b  forrTf  "'""  '"'  "^~ 
after  the  makino- of  thp  ..  ^^tore,  and  they  were  so 
suit.  ^       "''  conveyance  impeached  in  this 

her.  out  of  which  Jytfbt:^^^^^^^^ 

satisfied  ;  and  from  t^mt  and  t  t  '"'^'-  ''''  ^^"^^  ^^ 

that  the  claims  of  any  c^'lr   h^r,  ^^^^^^^^^ 

he  defeated.    Sh.  knew  of  /f'^  ^^^'^  ^''"^^  ^'«"^d 

she  admits  in  h^-tTwe    ^t  f  " ''^^^^'"*^^^^ 

by  the  plaintiff- becomT.uTetTr''''"^""^^ 
paper  for  her  brother  Shf  "*^^/^  accommodation 
haS  told  her  lome  cof    1 T/""^''*^  "^"*  ^^^  ^^^'^ther 

l^ad  notes  ^'^Zl':^:^  T''\^^'  ^^ 
but  she  does  not  sav  tl..7r  f^^^harge  the  debt, 

discharged  it  or  tit    h    ,'  T^''^'  ^''  '^^'  ^^  ^^^^ 
inf  •      ,  ^'^*^  beheved  that  he  had      M 

inference  is.  that  she  had  ^ood  rea^nr.  I    t  i  ^^ 

probablv  A\A  v'=--     ,,    ^''°'*  '^^^'^o^  to  believe,  and 
--.   -..^  be^cvc.  .nat.as  the  tac.  was.  the  debt 
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wa.«*  still  subsistini,'.  Thore  wa-  also  a  debt  for  which 
he  was  liable  jointly  with  his  broth(!r  Ihm-ji  on  acc(;unt 
of  the  suretyship  of  their  father  for  one  !'<  rvson,yf\\o 
had  failed  in  business.  Vhere  was  some  question  as  lo 
whether  Henry  was  not  secured  on  property  o{  Pearson; 
but  there  was,  at  any  rate,  a  claim  by  Henry  agfinst 
his  brother,  that  he  was  indebted  to  him  on  that 
account  to  a  cotisiderable  amount. 

From  the  evidence,  I  take  it  that  the  object  of  Mrs. 
Hyman  was  not  direct  ,•  to  defraud  creditors,  but  to 
serve  her  brother  and  his  family  and  to  secure  her  own 
debt,  for  which  she  had  recovered  judj^'inent  in  the 
previous  January,  for  S749  :  but  both  she  and  net 
brother  knew  well  that  the  effect  of  taking  th(!  («onvey- 
ance  would  necessarily  be  to  defeat  an}  creditors  of  his 
that  there  might  be  ;  and  tliat  he  knew,  and  she,  if  sh» 
did  not  know,  had  reason  to  believe  that  there  was,  at 
any  raiu-  .re  creditor,  the  plaintiff. 

Tb(   Uaxv. action,  however,  I  assume,  would  not  have 
Judgment,  bj,^,,.  i{ajc";,ohable  if  she  had  given  adequate  considera- 
tion tor  the  land.     Several  witnesses  have  been  exam- 
ined as  to  its  value.     They  differ  somewhat  iu  their 
estimate.    The  average  would  be  somewhere  about  $65 
an  acre,  which  would  give  $7,735.    $60  an  acre  would 
give  $7,140.  $2,640  more  than  the  expressed  considera- 
tion.    We  have  indeed  something  more  definite  than 
opinion   evidence   to  go   upon.     In    the   same   spring 
Mrs.  Hyman  sold  the  property  in  two  parcels  and  at  two 
times,  not  far  apart,  to  a  Mr.  James.     In  the  sale  was 
included  twenty  acres  belonging  to  another  brother,  and 
the  price  for  the  whole  was  $10,339.     For  the  twenty 
acres   $1,260  was,  she  says,  allowed  to  the   brother, 
leaving  $9,079  as  her  share  of  purchase  money.     Some 
of  the  witnesses  think  that  James  paid  a  high  price  for 
the  land— one  thinks  to  the  extent  of  $1,000.     This 
would  leave  rhe  real  selling  value  $8,079.     Dr.  Moore, 
on  whose  opinion  as  to  value  the  defendants  themselves 
rely,  thinks  that  Jam^s  paid  $2,000  too  much.     Even 
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l«d  by  devi,e  ft„,„  hi,  father     m"  'I  Tu"'" 

-ia,„„„e,»h,.  th„„«h.  that  u^u^/t,,:::,",.  h'r^ 

acfoptea  this  as  corrcpf  fm.  i  i       ,  "«vt 

-IHng  ou]y  his  T  r^tlt    bu7L Y'  ^r^^';^  '*^'  ^^^^ 
hav.  .old  at  any  rate  wM    '  .        "*^*  ''"  ^^'^"'^^ 

the  circumstances      Th!/'  '^""''  ""teUigible  under 

by  theshorffand  m!     i"      ''"'  '^"'^'^^'^^  '^^  ^^^« 

-le,  w\oreTIy  be  t  a"  :  1: rr?''"  "  *"'"  ^ 
have  been  obtaiL      The  b^ttS  •'' f'"  """^ 
-„,h    for  when  -keJt^X  htCTsf-t 
wo,Ud  he  aecepted  for  the  farm  he  deelinedTo  1!^ it 
Therealcharaeteroftho  transaction  is  obv^u?   it 

of  himself  andtYXM:t':r  "IfT  "'^'"* 
hands  of  »  wealthv  .,nd  .      ""'''  '"'  '"  ""e 

to  .atisfy  credil^f  :::d^!rr:fr;X';: ::: 

W  10.  p„ee  would  also  give  him  a  claim  u°;l  he" 
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1881.  liberality.  It  would  also  be  a  benefit  to  Mr.s.  Ilyman  ; 
she  would  get  her  own  debt  paid,  and,  obtaining  the 
land  at  a  great  undervalue,  her  liberality  to  her  brother 
and  his  family  might  be  taken,  to  some  extent  at  lea.st, 
to  come  out  of  the  difference  between  the  consideration 
paid  and  the  real  value.  It  was  a  family  arrangement, 
and  it  was  a  benefit  to  all  the  members  of  the  family 
engaged  in  it ;  but  to  the  creditors  it  was  the  reverse 
of  a  benefit. 

Something  was  attempted  to  bo  made  of  the  circum- 
stance that  there  was  a  difficulty  about  title,  and  that 
an  agreement  for  sale  before  the  sale  to  James  Avent  off" 
on  account  of  it ;  and  that  on  the  .sale  to  Janes  absolute 
covenants  for  title  were  given,  and  that  proceedings  for 
quieting  the  title  were  then  pending,.  But,  as  I  imder- 
stand  this  difficulty  about  title  arose  after  the  transac- 
tion which  is  impeached,  and  could  not  tberefove  have 
been  taken  into  ac30unt  in  agreeing  upon  the  price, 
which,  as  I  have  .said,  was  determined  upon  considera- 
Judgment.  tiojjj^  foreign  to  the  value  of  the  land  ;  and  besides,  it 
appeared  to  be  a  formal  and  and  not  a  very  serious  defect. 

With  part  of  the  moneys  realized  by  the  sale  to 
James  Mrs.  Hyman  has  purchased  from  one  Holt  other 
lands  in  the  same  township.  Willet  Niles  and  his 
family  continued,  after  the  sale  to  his  sister,  to  live  on 
the  land  sold  to  her  ;  and  after  the  pui'chase  by  her  of 
the  land  purchased  from  Holt,  her  brother  and  his 
family  removed  to  and  lived  thei'eupon.  It  is  not  con- 
tended that  if  the  sale  impeached  by  this  1)ill  is  void 
under  the  Statute  of  Elizabeth,  the  right  of  creditors 
cannot  be  followed  into  the  land  purchased  from  Holt. 

I  have  not  proceeded^upon  the  ground  of  .secret  trust ; 
there  is  some  evidence  looking  in  that  direction,  but  I 
incline  to  think  not  sufficient  to  support  the  case  upon 
that  ground ;  but  I  have  proceeded  upon  the  ground 
that  ad(,'(piacy  of  consideration  was  no  element  of 
the  transaction  between  the  parties ;  and  that  the 
inadequacy  was  in  fact  so  great  as  to  bring  the  ca.se 
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St  heat  ™';Cf ""  •'^'"^  n--""^--  "P- 
under  the's't:t.I:?S2:r"  '"■"  ''^'"  ^'^''^^ 

the  other,."    ll^,Z  .7    f  ''*'"^  »"''  ''"'"V^ 

late  Vfce-Cha,  cXr  virr      A''""  ""  ""'''  ^y  "» 

an  insolvent  to  put    in         .       '"  ""  "■='"'»"  &■• 

value,  a»bytm„rfe„-i„°i    t„  ii''™,'"r  ""''"'- 
for  it  any  valuable  consiclelttn""'      '"'°"'  ™"'""8,  , 

KS::,:i::r:iiir:v;ir:^^^^^^^ 

in  *e  ;":f  It  °"  ^l-'f."''  M-  ^^'-«,  that 
order,  to  ironoT^h  fK.  •    .  ^^l^eity,  m  the  Master's 

that  she  „ayrio  this'^I  ta^er^,   ,™  "2/? "' 

"tt;zr::v;r\n'"?'^»^'''''"-^^^ 
be  - Jnab-njar^^re::; zt'  "■'° "  r" 

^e8ardtoitintheab,eneeo/;:::t,:rer:t'" 
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McLaren  et  al.  v.  Fisken  et  al. 

43  Vici.  ch.  58  sec.  Z(D.)    Fortl^wUk,  meaning  of  in  Statuie-Meetinj 
of  provUional  directors- InjwicUon. 

^verti»m«t  o,  notice  ™J«;-  'J'^f^fjia  „t  co-taf  .  a»ly 
HM,  that  the  meelme  «'  *'"'.''";„!"  hod  all  the  director.  « ho 

:rSe"ri;it  wrpe'/SLp— -- *- 

ment,  it  might  have  cu.ed  the  irregularity. 

This  was  a  motion  to  restrain  the  provisional 
directors  of  the  Souris  and  Rocky  Mountain  Railway 
Company,  incorporated  under  the  43  Victoria  ch.  o8 
(dT  from  proceeding  .  election  of  directors  under 
the  circumstances  sta,      -a  the  judgmeni. 

Mr.  Bethune,  Q.C.,  and  Mr.  EoyUs  for  the  plaintiff. 

Mr.  J.  K.  Kerr,  Q.C.,  and  Mr.  W  Cassels  contra. 

The  Kamilton  and  Port  Dover  Railway  Co.  v. 
The  Gore  Bank  {a),  Re  Phosphate  of  Lme  Co.  and 
Austin  {h),  D'Arcy  v.  Tamer  Railway  Co.  (c),  were 
referred  to. 

Spragge,  C.-At  the  close  of  the  argument  yesterday 

'''""'"-  the  case  was,  so  far  as  this  application  for  injunction  is 

concerned,  narrowed  down  to  the  question  whether 

the  defendants,  other  than  the  railway  company,  were 


(a)  20  Gr.  190. 


(c) 


(6)  24  L.  T.  932. 
L.  R.  2  Ex.  Div.  158. 


WANCEBV  liUPOKTS. 
in  a  paiition  to  nrocood  M  il,      i      • 
the  30th  of  Octobor  "  ''''°"°°  »'  ^^^rs  on    1881 

nine  P^visionaf  direetL   „£  ;hr''fi    ^»- « '■'™— •"- 
quorum,  and  provide,  that  ,1^  ?"'  '*""  ''e  a 
'"ch  until  theLteleLtfJ ''■''''  '"''<'  "ffl"^  « 
«  P'oviaionasto  the  tScr^'."''-^'--'"'^^  then  follows 

provisional  directors  ..irC"'  °'  '"°"'''  "■'*■  «" 
open  stock-books  and  nr,!  f  °"''"'  forthwith  to 

for  the  u„dertaki„"Vv::rt  'f  f?"™^  »'  »'»* 
v-ous  notice  by  advf rt^"  n  th  r"'  T"'  ^''- 
of  the  ti„,e  and  place  of  thdr  "eet,„.  r  ""^^ 
subscription  of  stock."  "eetmg  to  receive  such 

with  after  the  meet  I  of  fh^^  "'  '^'  ^''' ''  ^^rth- 
receive  subscriptions  of    toek   ^j^'^" ^ '"'^*°^«  *« 
proper  interpretation.     I  thL  n     ^      ^''^  '''^**^^  ^^^ 
ports  this,  ..givin,  at  leas^Iur  wLfc^  "'^^^  -" 
of    their  meeting  to    rerp.Vn         f^  P'^^^^^us  notice  •'"igment. 
«tock."    The  section  seem      „     '".      ?'^«^"Ption  of 
fi-t  thing  to  be  done  and  theVLt?'^'^  ''''  "  ^^« 
bringing  together  of  the  nrovil       .  ^'^''^'''^^  ^"^  *^« 
i«  the  one  mode,  and  itT,r  .    ''''^^^  ^^«^P* 
There  would  be  ce  tain  th  nl  tl  '''  *^"*  P"^P-e. 
"»ode.  time,  and  place  of  on     •  ""  *°  ^°  ^  *°  ^^^^ 

e-ing  subscription  as  LSf;^^^^^^  ^^  P- 

voice,  and  it  L  contemp^^^^^^^^^^^^^  -"  ^-e  a 

or  at  least  be  notified  to  atetd      T  "''  "'*^"^' 

than  by  meeting  together  c1°m  ..  "^  "*^^''  ^^^^ 
-nd  no  other  mode  of  brinr  ..  '^  '^^  *^^«^  ^^'^' 
«oribed  by  the  Act  ^    ^  ^^'"^  ^^^^^^er  is  pre- 

(p-  «42),  on  ^^  rf4r::i' '^^"  ^i-  ^---^  ^oo^ 

general  rule  it  may  be  Itlted    h'^  Z"'^^^  ^'^  «"« 

«"ch,  (i.e,  directory^ich  relat!        '         '"'^^''"'^  ^^^ 

45-voL.  xxvm  OR  """"'^  *°  '^«  ^"t^rnal 


964 


CHANCERY  REPORTS. 


t 


1881. 


i  i; 


arrangements,  and  organization  of  the  company."  Mr. 
Brice  probably  means  internal  organization  as  well  as 
internal  arrangements.      In  that  sense  I  agree  with 

FiBken  «t  si.  him ;  but  I  do  not  agree  that  the  very  constitution  of 
a  company,  whether  by  articles  of  association  or  by 
Royal  Charter,  or  by  Act  of  the  Legislature,  can  be 
regarded  as,  to  cite  Mr.  Brice^s  words,  mere  directory 
formalities. 

The  cases  cited  to  me  for  this  contention  are  The 
Phosphate  of  Lime  Co.  and  Austin  (a),  and  Mills  v. 
Murray  (h).  Assuming  that  if  the  nine  provisional 
directors  met  together  as  such,  and  proceeded  to  do 
what  the  statute  authorizes  and  directs  them  to  do,  it 
would  not  be  made  a  question  whether  or  not  the  no- 
tice required  by  the  statute  had  been  published  in  the 
Gazette,  the  question  remains  whether  they  did  so 
meet  in  fact ;  and  that  question  must  be  answered  in 
the  negative.  Four  of  them  met  in  Winnipeg,  and 
supposing  that    although   less  than  a  quorum,   and 

Judgment,  therefore  not  competent  to  proceed  to  business,  they 
were  nevertheless  competent  to  adjourn  to  Toronto 
and  meet  there  with  othei's  and  form  a  quorum,  they 
did  so  adjourn.  The  Toronto  provisional  directors 
met  together  at  the  time  and  place  appointed  by  the 
four  who  had  met  at  Winnipeg,  and  proceeded  to 
business.  If  those  at  Winnipeg  had  met  them  and 
all  had  proceeded  to  business  it  would,  I  may  assume, 
have  cured  the  irregularity;  but  they  did  not,  they 
attempted  to  do  by  proxy  what  they  could  only  do  in 
pei'son,  and  the  Toronto  directors  refused  to  receive 
the  proxies.  Can  they  then  treat  the  absent  directors 
as  if  present  ?  Their  own  position  up  to  that  time  was 
that  the  meeting  at  Winnipeg  was  abortive,  and  in 
that  they  were,  in  strictness,  correct.  There  had  been 
it  may  be  conceded  a  valid  notice,  but  at  the  time  and 
place  appointed  four  provisional  directors  met,  who 


(o)  24  L.  T.  932-3. 


(6)  4  Ex.  862. 


CHANCERY  REPORTS. 


355 


director,  met  t^l^'    Wh",         "l'  "' ^"S'"*'  -'^   "»- 
tho,e  six  in  constituting  themselvr.       ■;•  '"  ™""t '*"•' -• 
tors.    No  published  a,C  iTntt  », '™    '"«  °'  '"'■"<'■ 
statute  ;  no  vali.l  a.liou™„"  "  '■'"'""■°''  ''J'  th» 

■"-ting  ;  and  this  n.eet  nT  "t  '  ^^  1^'""'  ™M 
S|X out  of  tho  nine  directofs.  ZmymT  "?  "' 
those  SIX  could  constih,(„   »i  ,   ■*       '  '^  ""^  how 

clij-ectors  to  proceed  to  ."r?^^  ^  T '"^"  ^^ 
asked  what  is  our  warranZh  •  ^""'^  "^  ^^^^"^  had 
board  of  directors  Tdo  nL  f  ^'''  "^^^^"^^  -«  ^ 

given  other  than  tha    tW  Z      "'  '"""•  ^^"'^'  ^« 

possibly  be  a  warrant  to  L:,:nh  ''  ""''  "^^ 
those  who  had  met  at  Winnipt  had  nl  1  ''  "''  ''''"^  "^ 
attempt  to  be  there  aJso     T^  '  ^"  ^"offectual 

the  fact  that  only  six  were  p^l^t  Id  Vf '•"»  ^^^^ 
not  proceed  to  business  wj/i      Tt'         ^"^  '''^  ^0"^^ 
vened  according  to  the  sti  ut    ^r'  T'"^^^^  ^- 
evitable  that  there  was  on   the  sS  h''7n'^'"  ''  ''"  '"''"^-*- 
regular  organization  of  the  nl  .  ""^  ^'^''^'''  «^ 

that  the  gentlemen  who  me  t  T'  '"^^*°^'^'  ^"^ 
were  not  competent  t  ;iVjT:r  '"^^^  ''^ 
directors  of  the  comDanvf).  *"  ^^^^<^'0"  of 

autlri:*".^!  ;::wsio:a,'r  t  ''™""''  -<> » 

the  passing  of  the  ri  to"  ?  ,""  '^"'""'t''  "fer 
subscriptiol,  '- ;t  f  LTaft!  f  '°°''^  ""^  P™-^ 
receive  suliscr  Toi  stol  .  "  '"'*'''  ""tiee  to 
the  eioction  of 'd,.  ,„,  ^^^^ '   -""  "ot  authori. 

cause  such  election  of  directors  i,  V  ,     ,*■"""■ '  ^- 

itr,rt,rt:;~^^^^ 
-rafter  a„efti„gd„ritrdtr::r: 
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in  the  Gazette,  or  T  may  assume  by  the  whole  nine  pro- 
visional directors  being  in  some  way  brought  together. 
Neither  of  these  two  things  has  been  done.  My  con- 
"*^" •**■•  elusion  therefore  is,  that  the  injunction  enjoining  the 
defendants  from  proceeding  to  the  election  of  directors 
should  be  continued. 


HoLmreti 
et  ikl. 

T. 


Pierce  v.  Canavan. 


statement, 


Morlijaijor  ami  morUjaiji-f—Purrhane  of  jiart  of  viortiiaged  estate — 
LiabiUlij  of  jmrchnsers. 

JJ. ,  tlio  owner  of  two  parcels  of  land  {D.  and  E. ),  mortgaged  them  to 
one  J. ,  who  assigned  the  security,  after  which  J.  obtained  from  B. 
a  transfer  of  bis  ecjuity  of  redemption.  Shortly  afterwards  J.  sold 
a  portion  of  D.  to  /'.,  who  sold  and  conveyed  to  the  plaintiff,  who 
a  few  days  later  obtained  from  /.  a  conveyance  of  the  remainder 
of  the  lot  (/)),  the  plaintifT  on  each  occasion  paying  his  purchase 
money  in  full  and  receiving  a  conveyance  with  covenants  as  to  title  ; 
and  J.  at  a  subsecjuent  date  sold  the  remaining  lot  (E)  to  one  C, 
who  sold  and  conveyed  his  interest  to  the  defendant  Canavan. 
The  agreement  throughout  was  that  J.  was  to  discharge  the  mort- 
gage. 
The  Court  [Blake  ^'.C]  under  these  circumstances  HeUl,  that  the 
plaintifif  was  entitled  to  call  upon  the  owners  of  lot  E.  to  the  extent 
of  the  value  thereof  to  indemnify  him  against  the  claim  under  the 
mortgage,  that  lot  being  liable  in  their  hands  for  the  full  amount 
of  the  incumbrance,  in  the  same  manner  and  to  the  same  extent 
as  it  had  been  liable  in  the  hands  of  J.  ;  in  this  respect  following 
the  cases  of  Parker  v.  Glover,  ante  vol.  xxiv.  p.  537  ;  Clark  v. 
Bogart,  ante  vol.  xxvii  p.  450  ;  XichoUs  v.  Watson,  ante  voL  xxiii. 
p.  COG  ;  Clarkson  v.  Scott,  ante  vol.  xxv.  p.  373. 

This  was  a  bill  by  R.  Vaughan  Pierce  against  John 
Canavan  and  Henry  E.  Gaston,  setting  foi-th  that  one 
Williani  J.  Beales,  who  owned  lots  lettered  D.  and  E. 
on  Cartwriglit  street,  in  the  town  of  Victoria,  in  the 
county  of  Welland,  created  a  mortgage  thereon,  securing 
$500  in  ftivor  of  one  S.  M.  Jarvis,  who  subsequently, 
and  on  the  17th  November,  1873,  assigned  this  mort- 
gage to  The  Metropolitan  Building  Society,  who  assigned 
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to  one  R.  Q  JiiirvpH  .  „    i  .1 

anJ  that  afterward,  ./»■«  c„^°-^°  ,'"  "'«  .P''""««'; 
".■«.auo  of  lot  D  :  that  m,i«,,„ort  7to  h"  "'""''«  ""> 
to  tho  plaintiff  J„„,;5  ,„,,|  J"™"^  '"  "■«  wnvoyances 
defendant  (7„»,„„,  s  ,(;;;?;'  "'".?^"''  I"'  «■  to  the 

costs,  in  a  suit  brouTfc  bv  1^  P""^'P^''  ^"^^'•e^t,  and 

The  bill  further  stltpdH.  f  "^'^^^"  '•<''J«««. 
the  suit  to  r.^::ti:t^Xl^^^y  of 
(7aTOw«  the  lot  lettered  E   wT M  ''efcndant 

Payn,e„t  of  the  ™m  due  „„  tt  '  T  '""'J'""  "^  *•>« 
ea»««  took  .uch  ..ZyZZ.7LT'r  """ 
Jot  was  subjeet  to  sueh  Lr  J  ',"7;^"  "' *■= 
insisted  that  under  the  eir,.„n,°.r   '  *"  P'^'ntiff 

to  be  repaid  by  the  defendanr^'T  "l"'^  *'"''"'=<• 
paid  by  the  plaintiffTanda  IT  ','"'*'"""'»'  »» 
for  relief  accordingly.  "^  ''^"'  "^  ">"  •>"!  was 

The  defendants  severflllv  c» 
alleging  that  •■,  was  u„de«  ood  o  T     ""'  '''"•  "»* 
respective  purchases  ^^^'^i  "  ho„U  IT '""  °*'  "■'" 
for  only  one  half  of  the  morLf  a-werable 

<^«™,  since  the  comn,::  S„"T^  ""  *^' 

sr  ™""^="'  ^  -» '^^tTnrirxj;  t:^ 

of  exonerating  tIatlXromth  "      .  "'  '""  *=  "9''^=' 

effect  of  making  UE  »?h  ,      "'"'''^''S'''  ™'^  '■«'l  ^e 

"g  lot  E.  as  between  plaintiff  and  Jarvi, 
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piiiiiarily   an.sweniblo  for  tlio  whole  of  the  mortgage 
"^^^   debt,  and  tlie  suUseijuont  conveyance  of  lot  E.  could 


V. 

OkoaTiui. 


not  free  that  lot  from  the  liability. 

Mr.  H.  Ferguson  for  the  defendant  Canavan,  and 
Mr.  F.  Hoihjina  for  defendant  Caaton,  contended  that 
all  the  plaintiff  was  entitled  to  was  contribution.  Mc- 
Lennan V.  McLean  (a),  Feck  v.  Back  (6),  Thompson  v. 
WilkcH  (c),  were  refened  to. 


Feb.  4tb.  Blake,  V.  C.—Beales  owned  two  lots,  D.  and  E.,  and 
on  the  9th  of  April,  1873,  mortgaged  the  same  to  8. 
M.  Jarvis,  who  on  the  17th  of  November  foUowinir 
assigned  this  mortgage  to  the  Metropolitan  Building 
Society.  On  the  22nd  of  December,  1873,  Bealea 
transferred  his  interest  in  the  lot  to  Jarvia.  On  the 
2Gtli  of  January,  1874,  Jarvia  sold  a  portion  of  lot  D. 
to  Fratt ;  and  on  the  24th  of  May,  1875,  Fratt  sold 
the  same  to  Fierce. 

Judgment.  On  the  29th  of  May,  1875,  Jarvia  sold  the  balance 
of  lot  IX  to  Fierce,  the  plaintiff.  Subsequently  Jarvia 
conveyed  lot  E.  to  the  defendant  Gaston,  who  conveyed 
to  the  defendant  Canavan.  The  plaintiff  paid  his 
purchase  money  in  full,  and  received  a  conveyance 
which  contained  the  usual  covenants  against  incum- 
brancers, and  for  quiet  possession.  By  the  agi-eement 
between  the  plaintiff  and  his  vendors  he  was  to  become 
the  absolute  owner  of  the  land,  and  the  mortgage  was 
to  be  discharged  by  the  vendor  Jarvia.  When  the 
plaintiff  completed  his  purchase  he  held  lot  D.,  with 
the  agreement  for  the  discharge  of  the  mortgage ;  and 
with  the  right  to  cast  primarily  on  lot  E.  the  burden 
of  this  mortgage.  Jarvis  could  not  exonerate  lot  E. 
from  this  liability  to  the  detriment  of  the  plaintiff. 
While  he  retained  the  lot  it  was  subject  to  this  charge, 
and  when  he  parted  with  it  it  passed  subject  to  that 


(a)  27  Gr.  54,  (h)  6  P.  R. 


(c)  5  Gr.  594. 
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o™er„,.th„  vendee  the  right  cxi,t„.l  *'""'" 

111  the  present  case,  from  the  foim  „f  ,1.    •     . 
the  „l„intiff„,,  not  purehj    /^Jro  ;  tir'™"'™'; 
redemptio,,  but  the  l„„d.  and  The  M !!„!  r^     "■  °' 
knew  the  n.oitgage  w„,  „„„,,,,,  a  d  t„'k  a,  r"" 
m  his  evidence,  the  lot  aubieet    ,,    M  .  '"^^ 

that  .luestions  wluch  are  ,n.,-^       1  mortgage.    So 
the  anthoritie,  eid  ZZ^^  ^ ^u'^  T"  "' 
be  observed  that  tins  is  not  a  oa  „  in  which  thl  d  T  *" 
dant  IS  asked   personally  to   nav  tiril  ■       t'"" 
plaintiff,  but  that  the  land  paCL    !  ?      "  -1  """ 
knowledge  of  the  unpaid  mo  t/re  1.  °.  '""  "'*  "•«  , 
atcd  after  as  before  this  puth^e  '         " ""  ""<"-    "*""'• 

In  HartlD  v.  Wlalmt,,  (a)  Lord  f I,.      i,      „ 
says  :  ••  But  although  I  think  tha,  If.         °'  ^'"'' 
contributory  in  oas"   of  tl^  pw'iS     "f  '""^'^'' ^"> 

from  a„,  the  contrib  Itrn^mjrbr  ^""■"^"^ 
as  to  make  his  remaining  propertval.  ,"'?,''"''''' 
if  that  should  be  insufflefeTi  ^h  I  !f  P'"*""' »'' 
the  last  purchaser  n,u,7  ', tl^'-k  the  portion  of 

anyprior'^;::,^"       "*  ^PP'""""  ''^^^  «>at  of 

^■foHr.^)Zrs:::;redtrr^^'^^ 
-rrtL:t::™^;\?^:^^^^^^^ 

plaintiff  has  paid  had  bTen  «  .       ^  ^  "^^^'^  <^^^« 

(u)  Bcatty,  at  p.  7y, 


35» 


!  ■  1 


900 


CHANCKHY    UKI'ORTH. 


T. 

CkUTtn. 


■Hi 

H 

llli 

■ 

MMM  HHBH''B  IV ' 

jjm 

|BP 

IV- 

1881.  tho  mortgagor  sells  a  portion  of  his  ..<]uity  of  ndomp- 
-^^  tion  for  valuable  or  ;rcK)(l  conHicleiution.  tin-  mtiro 
residue  undisposed  of  by  him  is  applical)Ie  in  tho  first 
instance  to  the  discharge  of  tlie  mortgage,  and  in  case 
of  tho  bond  Jiile  purchase,  and  it  is  contrary  to  every 
principle  of  justice  to  say,  that  a  person  afterwards 
purchasing  from  that  mortgagor  shall  be  in  a  better 
situation  than  the  mortgagor  himself  with  respect  to 
any  of  his   rights." 

This  judgment  is  also  of  use  on  the  other  point 
raised.     "  If  the  defendants   were    hero   as  plaintiffs, 
seeking  redreos  against  John  O'Flaherti/  or  his  repro-' 
sentatives,  on  account  of  this  or  any  other  incumbrance 
having  been  levied  off  their  estates,  the  want  of  such  a 
covenant  might  be  a  bar  to  their  redress,  but  as  be- 
tween the  several  persons  claiming  title  as  purchasers 
under  different  deeds,  the  having  or  not  having  such 
a  covenant  can  make  no  difTerence  as  to  their  riglits  or 
J«d«m.nt.  P"^"^'®**'  '"Whether  in    respect   to  contributionr  or  to 
any  other  right  or   obligation   connected  with   their 
estates." 

In  Averall  v.  Wade  (a),  Lord  St.  Leonards  approves 
of  this  conclusion.      "  There  is  no  right  to  throw  any 
part  of  the  first  judgment  on   the  settled  estate,  but 
on  the  contrary  that  estate  had  a  right  to  be  indemni- 
fied  against  it  at  the  expense  of  the  unsettled  estate, 
and  no  subsequent  judgment  creditor  can  disturb  that 
right  after  it  has  once  attached."    See  a\so  Hamilton 
V.   Royse  (b),  Kirkham   v.   Smith  (c).    These  cases 
afford  ample  warrant  for  the  conclusion  at  which  I 
have  arrived.    It  is  true  that  in  Stronge  v.  Haivkes  (d), 
Lord  Justice  Turner  in  referring  to  these  cases  says : 
"  The  cases  in  Ireland  seem  to  have  gone  to  a  great 
length  upon  this  point,  some  of  them,  I  think,  to  a 
length  which  I  should  hesitate  long  before  I  should  be 


(aj  Llo.  &  G.  tem.  Sug.  252.     (6)  2  Sch.  &  Lef.  315. 
(c)  1  Ves.  Sr.  268.  (rf)  4  DeG.  &  J.  at  662. 
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V. 

f«n»v»B. 


inclined  to  f„l|„„,  alt|,„„  ,,  i  j.  „„,  „       . 

■ni/,'1.1 1«.rl«p,,  |„„,|  ,„„^  "■  ,"i  '"""•■■  con.,i,l„ration 
In  A-,.,.  V  v.,  /,  "."f"''-'"'  conclusion." 

the  property  olmfcd  ti  h  ""  "'"''"'  '""l'""tic«. 

the  i,„tru„,e„t,  that  there  2,  ""'T  ""■  "■"  f'-"  "^ 
in«  the  land,  ft™  ,he  e™tir|i7,.?  ","'"'  "'  '"'"''- 
there  rt„te,  what  he  want  "l' a"      '^^  'f"i^-f'Vm 

thorityha»  been  produced      e,:i:h'fh  7  ^  "^  ""• 
conveyance  without  a  e„J„.  .  "•"  a  voluntary 

ve«..  anything  in  the "  ZT  Z" t '"'r''™-' 

iiie  Lord  Justice  of  Annenl   T.rl,:i    '    . 
the  length  the  case,  havf  lone   a  "  T  .t"''™""*  °' 
obtained  the  sanction  of  sliv,  C  T/"'  "''""■>8 
>■•  WaiJe.  it  must  h«  i,„  '""'*'''*»«  ^wi-aii 

At  all  event,  si^t  I'^l.^^'-r'f""'- 
down  in  these  Irish  cave  •  U    .  "^'"f,!  ^>''  ^^e  rule  laid 

also  ye.  (^> W.  .;tr  ;X^r^^^^^^  ^ee  -^«- 

/'^^me  V.  Webster  (j)    T LZll^  \Graham,  (i),  Doe 

thitjtr^TrncSerii:---. 

the  whole  o/  thettlrX"  f^^'Th''''^'^''^ 
^eta,n3.„  his  hands  a  portion  of  :tra„^,trC^' 


Ml 


(a)  Ir.  R.  4  Eq.  16 
(c)  24  Gr.  537. 
(e)  23  Gr.  606. 
ia)  L.  R.  4  Eq.  637. 
(0  L.  R.  5  c.  p.  9. 
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(6)  16  Gr.  312 
{d)  27  Gr.  450. 
U)  25  Gr.  373. 
(^)  6  Pra.  Rep.  98 
0)  2  U.  C.  R.  224. 
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the  mortgage  is  primarily  cast  upon  such  land,, 
and  that  when  the  same  is  sold  it  passes  subject  to 
this  claim,  and  that,  as  the  first  vendee  could,  as 
against  his  vendor,  have  the  remaining  land  realized 
so  as  to  discharge  the  mortgage,  this  right  is  not  lost 
when  the  land  passes  into  the  hands  of  a  vendee. 

I  have  considered  the  question  of  the  alleged  agree- 
ment. I  did  not  think  at  the  hearing  that  I  could 
come  to  the  conclusion  that  it^was  proved.  The  onus  is 
on  the  plaintiff.  An  unsigned  agreement  is  produced, 
which  the  plaintiff'  produces  in  proof  of  the  fact  of  a 
completed  arrangement,  and  to  which  the  defendants 
refer  to  shew  that  the  alleged  agreement  was  never 
completed.  A  reperusal  of  the  evidence  satisfies  my 
mind  that  I  cannot  conclude  that  it  is  proved  that 
such  an  agreement  was  actually  completed.  The  de- 
fendants are,  if  they  demand  it,  as  I  understand  they 
do,  entitled  to  a  reference  to  ascertain  the  amount  due 
on  the  mortgage.  As  a  tender  has  been  made,  further 
directions  and  costs  will  be  reserved. 


CHA^X■ERY  REPORTS. 

Pleading-Partles-Demurver. 
Where  certain  shareholders  i.,  , 
as  plaintiffs  as  a  prec.a«;i::r;  Tar^  S'  "^^^  "'^  -"^-^ 
transpire  that  their  co-plaintiffs  theTnn  ^  "*  ''''^"  '*  •^'^°"ld 

were  unwilling  to  sue,  the  ct  u't  B  Jk7v  "i^T'^*  "'^'^'^'^  ^ 

the  defe..  .ts,  in  which  the "^1"^"'^':  ^'''^''^holders  except 
attacking  a  transaction  wherTvTr'''/""^  *^ ''"^'^"'"ff'' 
some  of  those  whom  the  pla  nJiff^  ^1  ^^^'^^'^^'^^^r,,  including 

The  bill  in  this  case  was  filed  bv  Th.  ru    r  •  , 
Beatin,  Cor^^any  „f  Lo^tlli  Jo^t^'''",  ™? 

all  other  ShareholdLonre  ltd  c™  "'™""™  '"^■» 
defendants,  against  A»«  Iw'^T.'  '''"''''  "'^ 
Fiitom  £o„°„,  ^„„;;f «    *«'>.  /»*»    Faife,, 

»miaiAIaabella  Black  ^h:„    "™""'' ''™*»  Bobin- 
'•  The  City  Gas  c™pw   !f  """  '"  ■'"'y-  '^H  '"""'' 

inprn^anceof  thepCfsior;"r''°'^'°''  ""'''"■  ""O 
aolidated  Statut  softhe  t^n  P  ''P*"'"/ °' "'»  ^on- 
titled  "An  act  t^ZliZ  °"""^  °^  ^•''^.  <^^- 
Con.j»nies  ror  .^:^^^^  ^^^ 

having  a  nominal  capM  "mtSoo  d  Tf-  "'*  «"^' 
*ares  of  m  each  :  that  the Ipi  a^  of  M  '"*"  '■""" 
was  from  time  to  time  inerea'edTI  ,  '""'P''"^ 
provisions  of  the  said  kltT^u   f'=°''''"^'=«  with  the 

.harehoIdersbetoXyeltsrT'Tl'r''  "^ '"« 

:r  of  S60.000  divided  in; ,  tc: :  -ri  *? 

which  It  then  stood,  the  said  haresh  5f   '*^"*'«^'''  »* 
paid-up  shares,  having  heen "^rd  :;"*;:- ^  ^ 
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1881.    upon  the  shareholders  and  partly  by  moneys  carried  by 
cuTLi^/**^®  directors  from  the  profits  of  the  Company,  and 


Maefle 


-Statement 


13!  I 


1%    Pi 


°'"t°li  ^°'  ^PP^i^d  by  way  of  bonus  to  the  shareholders  in  paying 
"  gjg,  up  the  new  stock  from  time  to  time  created. 

The  bill  further  stated  that  on  the  7th  of  November 
1873,  a  meeting  of  the   shareholders,  called  by  the 
directors,  was  held  for  the  purpose  of  passing  a  by-law 
to  increase  the  capital  stock  of  the  Company,  and  a 
by-law  for  that  purpose  was  then  unanimously  passed 
by  the  shareholders   then   present,  in   the  following 
words : — "  That  the  capital  stock  of  the  company  be 
increased  to  Si 20,000  of  paid-up  capital,   being  the 
original  cost  of  the  works,  and  that  the  president  be 
authorized  to  issue  scrip  to  the  stockholders,  pro  raid, 
in  accordance  therewith;"  that  the   defendants  then 
agreed  together,  and  the  said  other  shareholders  assent- 
ed to  such  agreement,  that  3,000  new  shares  of  stock, 
of  the  nominal  value  of  $20  each,  should  be  issued  by 
the  directors  to  themselves  and  the  other  shareholders 
by  allotting  and  issuing  to  each  shareholder,  including 
the  directors,  one  share  of  new  stock  for  and  in  add- 
ition to  each  share  of  the  existing  stock  held  by  him ; 
that  no  money  or  value  whatever  should  be  given  or 
paid  by  any  shareholder  or  director  for  or  in  respect 
of  any  such  share,  but  that  all  the  said  shares  .should 
be  issued  and  treated  to  all  intents  and  purposes  aa 
fully  paid-up  shares,  and  should  be  so  entered  in  the 
books  of  the  company,  the  object  and  intention  of  the 
defendants  in  entering  into  and  carrying  out  the  said 
agreement  being  to  divide  amongst  themselves  and  the 
said  other  shareholders  one  half  of  the  value  of  the 
property  of  the  company  without  paying  anything  to 
the  company  therefor ;  and  that  the  same  was  accord- 
ingly done. 

The  bill  further  stated  that  by  an  Act  of  the  legis- 
lature of  Ontario,  43  Vic.  ch.  75  the  said  Gas  Company 
and  The  Steam  City  Heating  Company  should  forth- 
with be  amalgamated  .and  merged,  in  a  company  to  be 
called  The  City  Light  and  Heating  Company. 


.!   fl 
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to  the  ,Muiine  C^C     -"'^Xr  "^  °'"^' 
of  London  bvanvof  H,„  ^ ..'.     "^^^^^^9  Company  ^"^^^  ho. 

the  said  sha,4„Mef  „/  r        "°'°"'  °'  ">■  "y  "L  J"' 

<-"uiucrs,    or    by   anv    npronn     ^  """^e  et  al 

whomsoever,  nor  had  any  vah^e  T  ?  P'''°"' 
passed  to  the  said  company  or  tol  ,  ^^^  ^'^'*  ^^«' 
pany  from  any  of  the  saTdln!  ^  "^""^^  '^^  ^°™- 
from  any  person  orlZr^Tr  "  ^^^-^'^-^ders.  or 
the  3,000  sharesof  Tew  solk  o""","/"P^^^  «^ 
^a,ueZ  Macjie,  and  tie  satd  L  '?"  ^^  ^^'  '^^^ 
paid-up  stock!  ""^^'^  ^'''^'^^^^•^  as  fuIJy 

threllnei'l^^^^^^^^^  ^ ^"  ^^  ^'^e  defendants 

doing,  to  sell  and  trlast^h,^^^^^^^^^^  ^--  - 

to  some  person  or  personrl  '^  '"'^  ^^^  «<^««k 

circumstances  .Z^TlTl^t^  ^/^  ""^--«  of  the 
rights  of  the  plaintLr  n  t  !  ; f  ''  ^"^"'^^^  '^^  ^^e 
defendants  wL  the  hold  L'  Tfl^S  T'*  *'^^  *^^ 
stock  of  the  said  company  Lcludil  f "'''  "'  *^^ 
of  the  said  new  shares^n^^^^^^Xotren^r^  ^ ' 
them  to  vote  upon  a  sufficient  number  of  !  M  v  "f 
shares  to  give  them  a  majority  of  We'  ''"""' 

of  the  shareholders  of   .\  "^   * '^°*^' ^<^  ^"y  meeting 
plaintiffs  other  tUnVl  « /^XT:.  1^^';  *' 
panawere  joined  win,  n,.    ?,    ^'""■^  Hi>"ting  Com. 
The  bill  pCd IhTt  the  ,1^''  r^"""^  '^  «o-pIai„tiffs. 
liable  to LLligt  b'ord   Id t^  "'^''i  '^  "'"'-^^ 
to  the  company  5l  the  t   tf  dS^d  ^^^  •-' 
respect  of  any  of  the  said  -inon    ,  °  """^  """^  mi  in 
improperly  ijued  hv  tl  '       . ''''™'  "^  ""w  stock 

withtl  fnSLtttrt  aXfo?^'""''  '"*'*''- 
good  to  the  company  iC .':^ ^.^^IZt  r'^ 
the  company  should  have  received  ,m,fn«',^'°'' 
shares  from  the  persons  to  wr?,,'^  '"  *"''  ^'""O 
an  injunction  t'  festrab  1  ^""^  ^'^  "'"'  '"""^^-  ""d 

the  iid  3,000  rhat  ■  trzrrr™^"^ 
_^^^!'!!i^!:^^i^f:^»-ed  forw*"ore',:;t" 
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Mr.  Boyd,  Q.  C,  and  Mr.  Fraser  for  the  demurrer. 

City  Light  fi 

2*»^["8  ^°-     Mr.  C.  Robinson,  Q.  C,  Mr.  R.  Meredith  and  Mr. 
M,«;fle"etai.'S^*^'^^^' contra. 


iBt  Not. 
1880. 


Blake,  V.  C. — The  plaintiffs  are  obliged  to  admit 
that  the  company  have  the  right  to  take  the  proceed- 
ings which  have  resulted  in  the  filing  of  this  demurrer. 
If  they  have  the  right  to  do  so,  they  are  bound  to 
adopt  this  course,  or  else  to  explain  upon  the  record 
the  circumstances  which  compel  them  to  adopt  a 
course  of  procedure  other  than  that  which,  primd 
facie,  should  be  taken.  The  twenty-third  paragraph 
of  the  bill  is  the  only  one  which  seeks  to  account  for 
others  being  joined  w^ith  the  company  as  plaintiffs. 
The  name  of  the  company  is  now  used ;  there  is  nothing 
to  shew  that  the  shareholders  and  directors  were  not 
controlled  at  all  times  by  the  defendants,  or  that  the 
defendants  object  or  will  object  to  the  name  of  the 
-Judgment,  company  being  used  in  order  to  the  fullest  investiga- 
tion of  the  matters  alleged  against  them;  there  is 
nothing  to  shew  a  probability  of  the  refusal  of  the 
name  of  the  company  in  order  to  the  investigation  of 
the  questions  set  forth  in  the  bill  in  the  future  any 
more  than  in  the  past.  I  do  not  say  that  it  was  not 
possible  so  to  frame  clause  twenty -three  as  that  the  bill 
might  have  been  sustained  against  a  demurrer,  but  as 
this  paragraph  stands  now  it  does  not  present  any 
reason  for  not  allowing  the  company  to  be  the  sole 
plaintiffs.  See  McMurray  v.  Northern  R.  W.  Co.  (a), 
and  Johnston  v.  Montreal  (h). 

In  the  present  case  the  co-plaintiffs  have  not  the 
right  of  suit  unless  they  are  deprived  of  the  right  to 
use  the  name  of  the  company.  That  they  are  not  de- 
prived of  this  right  is  clear,  from  the  frame  of  the 
record.     They  are  not  therefore  on  this  record  em- 


(a)  22  Gr,  476,  and  2:1  Gr   134. 


{b)  22  Gr.  290. 
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I  am,  however,  unable  to  conclude  that  thi=  •  ""«°-"  "^ 

than  a   merely   formal    objection       it        ',    "'?''°  "«'•■« -i 
claim  that  a  wrong  ha,  bcenl      *  J      ""-plamtifft 
that  they  are  ^ufferinTfrortWot  ™7">^;and 
matter  in  motion  anrl  ]p«f  r.    v.  ^  ^"     ^'^^^  ^^t  the 

ke,bya„ymean:t'::ltnt:St1tt?;'™^ 
menced  in   the  name  of  +1..  ^^'^^  ^^  ^<^™- 

".em.lve,  as  ^o";™! ''rtlTZ:':^^-^  ^^■' 

«on  these  naml:  tl/SX^:;  "^ r  of  prccan- 
I  can  scarcely  conceive  of  a  more  fola  ^  m"^' 
that  which  is  here  taken,  and  JLk'ftLI';^ '?"  *"" 

eh. «.  K.  S.  a,  is  evertobeappiied  i  "„!t  be  '"t°' 
case  as  the  nrespnt      Q.^    i       t.  "^  '^^  '"  such  a 

J/~«  V.   C™  ft)     I,  ,T-     "'"''"''«'''•  W.  and 

of  objection  to  the  [  ,1  I  h  nk  Tl  t  °"'^  ^"""O 
demurrer.  There  was  how  vt  the  f  1"T'^  ""^  «-- 
"en,  that  the  plaintiffs  uSke  o tit  t  ^"°'' 
fold  portion  of  representing  those  IZT-  !  "" 
aside,  and  those  whose  inf  .-iTl  •  ^"'''  *°  *' 
tmnsaction  attacked  by  ^eW  Th":  '^■n^"'''  "■' 
the  plaintiffs  "on  behalf  of  rt,       ?    *""  "  *'"<'  ""y 

— dersofthes':^:o'm:aTyn::rt.^^^^^^^^^^^ 

inci:i:d':si:rr.x%frr- 
?K;:;;rofX-;f"t^'-=e^^^^^^ 

shareholders  rtl^e  net  Id™  T  "'"  "''*  "'  ""e 
asks,  "  That  the  defendan^t'^^i"*'^'  •='""»<''' 
"llJ^yWr^ercd^-^^^^ 


(a)  T.  &  R.  107. 
(c)  4  Russ.  245. 
(«)  6  Ch.  Div.  82. 


(V)  4  Russ.  225. 
{d)  4  Russ.  242. 
(/)  11  Ch.  Div.  97. 
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1881.    plainants,  The  City  Light  and  Heating  Company  of 
^^'''"*"   London,  all  the  dividends  declared  and  paid  in  respect 

City  Light  &  '  1    . 

Heating  Co.  of  any  of  the  said  3,000  shares  of  new  stock  improperly 
»•  issued  by  them  as  paid  up  stock,  together  with  the 
interest  thereon,  and  also  to  pay  and  make  good  to 
your  complainants  The  City  Light  and  Heating  Com- 
pany of  London,  the  sum  of  $20  per  share,  which  the 
said  City  Gas  Company  should  have  received  upon  the 
said  3,000  shares  from  the  persons  to  v;hom  they  were 
issued." 

It  is  sought  to  affect  all  the  shares  issued.  The 
eatate  of  Ronald  0.  Macfie  represents  a  portion  of 
u  gmen .  ^j^^g^  shares.  The  plaintifls  attack  the  transaction 
whereby  these  were  obtained  by  him,  and  yet  they 
undertake  to  represent  him  or  his  estate  in  this  con- 
test. It  is  clear  the  plaintifls  cannot  occupy  this 
position.  The  plaintiffs  must  therefore  amend.  I 
follow  the  wholesome  rule  1;  A  down  in  Ducketi  v. 
Oover  gladly,  and  reserve  the  costs,  as  fraud  is  charged 
in  the  bill. 
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Hooker  v.  Morrison. 


the  plaintiff,  and  interest  X  i^  a^f/S;^"'  ^^'^  ^^^^^^  *« 
gagor  until  two  yea,^  before  the  institS  fZ""''^'^''^'  "°^- 
the  ,lefen.I.ant  ^vrote  to  P.  concent*  !'  ^  '"'*'  ^°  ^'^^ 
on  the  lands,  and  P/.s  agent  went  over  .7  '''  "'  ~  *''"^'' 
cut,  which  was  sold  to  thf  defendant  1 T  T''"'"''^  '^'  '^^^^ 
on  the  land  to  strangers.  '  '"'^  '"  ^«'^«  ^-  «ol'l  timber 

^eW,  (1)  that  such  entries  upon  the  land   »j.-  ,, 
constitute  trespass  if  unlawful   t/       "7^"''' '"^'"^  «"ffi"ent  to 

BtatuteinfavouLfthe,  f3  who ?'  *''  ™"'""«  ''  *»>« 
the  written  application  of  Z\Zn2LTT' ""'''•'  ^"^^'^^^ 
acknowledgment  of  title  to  prevent  thl  '  ""*'  *  ^"'«<='«'>* 

against  P.,  and  (2,  that  the  yoZTlJ^",  22f  1  *'^  ^*^*"*^  ^ 
creation  of  the  niortiratre  whin),  ^^^^  ^lefendant  before  the 

bar  the  mortgagor,  at^Z^^^T^f^^lf  ^^at  time  t 
An  acknowledgement  of  title  by  f  ^1       ^     "*'^- 

given  to  a  mortgagor,  is  sufficient  ioleventH  ^"''''''""  °^  ^"'"'' 
title  under  the  statute,  so  as  ^  T  !f  °''"P''"* '^'"i^'ring 
entitled.     For  this  purtse  it'    not .  "*^ '*'  "'  ^''^  i''^'-"« 

Barrie,  before  ^^^m^^^,  C.  ^  ^  ^''"''^  ^» 

Mr.  ilfoCar%,Q.c..  for  the  plaintiff: 
Mr.  Xom.^.  Q.C.,  for  the  defendants. 

ihe  facts  appear  in  the  judgment. 
Pos.t.on  ij  taking  the  eariie'of  the  n™S''' """""'• 
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Judgment, 


of  October,  18G2,  that  Patton  having  then  a  good  title, 
conceding  that  there  was  then  a  possession  in  the  de- 
fendant that  would  in  time  have  ripened  into  a  title  in 
him  against  Patton,  that  the  previous  possession  of 
the  defendant  does  not,  under  the  statute,  count  against 
the  mortgagee.  The  first  possession  other  than  that 
in  the  holder  of  the  paper  title,  was  the  possession  of 
James  Morriaon,  the  father  of  the  defendant.  That 
possession  is  not  shewn  to  be  earlier  than  in  1844,  and 
eighteen  years  only  had  elapsed  when  the  mortgage  to 
Averill  was  made.  The  mortgagor  has  paid  interest 
on  his  mortgage  up  to  a  recent  period,  some  two  years 
ago ;  and  the  first  question  is,  whether  the  acquiring 
of  title  by  the  mortgagee  interrupts  the  running  of  time 
by  possession,  as  the  time  would  otherwise  run  on, 
and  unless  there  was  a  break  upon  the  death  of  James 
Morrison,  the  possession  would  have  ripened  into  title 
in  1864),  and  there  has  been  nothing  since  to  revest 
the  title  in  Patton  or  those  claiming  under  him. 

I  am  inclined  to  think  that  there  was  not  a  break  in 
the  possession  upon  the  death  of  James  Morrison.  It 
is  assumed  that  he  died  intestate.  The  defendant 
after  a  short  interval  took  possession,  and  continued 
to  work  the  place  as  his  father  had  done.  In  the 
mean  time  the  widow,  and  the  rest  of  the  family,  who 
were  younger  than  the  defendant,  had  continued  to 
occupy  the  place.  The  defendant,  with  his  brothers 
and  sisters,  were  tenants  in  common.  The  father 
having  died  in  possession  had  a  title  which  passed  to 
his  heirs,  and  they  would  be  in  as  tenants  in  common. 
If  when  the  defendant  came  to  the  place  and  worked 
and  cultivated  it,  an  ouster  of  the  other  tenants  in 
common  was  thereby  eflfected  or  not  would  not  be 
material.  The  defendant  was  a  tenant  in  common  in 
possession,  either  solely  or  jointly  with  other  tenants 
in  common,  and  became  afterwards,  if  he  was  not  at 
the  time,  solely  in  possession. 

If  Mr,  McCarthy's  position  is  correct,  there  was  a 
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possession  which  had  not  ripened  info  r.i     • 
norm  18G5.  when  bvwnf.  *'*'^  "^  1864, 

the  defendant  Tnd' ;:  ^  T '7f^'"°"'^ '^°^-- 
former  timber  that  was  "  'h'  \'T  ^°^^^  '°  *'- 
^ont  went  over  the  Ian  H^  '?^'  ""'^  ^^«"'^^^'^ 

hin^self  andmeasI'dSti  ';^r      ""  '^^^'^^J^"* 

in  two  ways.  The  writ(n„  ,     i      !■   '        """  ""Msi.m, 

■nmt  in  writing  „S'',  ™  ""*■  ""  "cknowlodg. 

".d  it  i.  contende  1  thaHhe   T"^  "'  '"'"'"l""'". 
P.-teu's  a™„t   an,    T  "''■■>'  °"  "'«  lon-l  by 

there  by  hiC wa""'  „L  "T'™""™'  "'  ""^  t™!-™ 
the  clefindan  .  Tt  .w't'™''''""  "'  *«  p„»,,,i„„  „, 
new  period  of  Ii,„;tot  o„)  r?  "l  "'""  '™  ^'^^  ("'e 
this  action,  and  alate  ;  rioTrf  '".  "T '"^eemont  of 
»f  powssion  is  .-elied  on  1  f,  "?"''"■  '"'™Ption 
ourrod  late  in  tho  autln  „f  'set  "  t"''     ^'"'  °=- 

Mess...  ifou,^  ^jZT   ?:'"«■  ""''^  '"'">'»■  to 
timbe,-  growing  on  any  1°  I  ,       '™'  ""'  "  -'"'o  »' 

onimi«rgenem,,;,;:LT:'::'ti';T  °V'"  '"'■  •'"* 

Ol^tendod  through  «,:  TiZ.ln^itr'"'"  ""'"= 

Assuming  that  the  defendant's  „         • 
npened  into  title,  it  is  eo^nX    tCT"  "^t'  "' 
timber  under  the  authority  of  Mr  pl         """"«  "^ 
termption  of  the  possession  If  »      17'  ""''  ""  '"" 
were  so,  there  was'^a  bTk  in  ,  ■     *'™''-''"'-     "  " 

■-quired  a  new  start  fo    fc  , total  Tr™' "■"'  " 
and  it  is  contended  th,i  n  ..  "  *"  ''%'■"  to  run ; 

wa.  that  of  a  tctan  y  at  ri,r.T!\°'  "'  "*"'''"" 
fore  did  not  eommenee  to  ™  i  ,?  *'  ""'"""  *<'™- 
interruption,  and  con  el™tlv  V^  '"^'  "''"='■  ««'t 
not  expire  till  after  IheTmmi  '  ""'  '™  ^^"^  <"« 
It  is  not  denied  that  the  Tv  T™'  "'  ""'  "etion. 
this  interrup. '  .„  wL  1^'  "  ?  ""  ''"■»"'"'*  "Wer 
H        was,  asaumin.  that  he  had  not  then 
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acquired  title  by  possession,  that  of  a  tenancy  at  will. 
Some  (|ueHtioii  was  raised  as  to  the  date  of  this  cutting 
by  McLean  and  Johiison,  but  I  think  it  is  fixed  by  the 
evidence  of  the  defendant  himself  at  the  date  that  I 
have  named. 

It  is  denied  that  the  legal  effect  of  this  cutting  was 
to  operate  an  interruption  by  Patton  of  the  possession 
of  the  defendant.  That  (question  and  the  (question  of 
the  effect  of  the  mortgage  made  by  Patton  to  Avevill 
in  18G2,  remain  to  be  considered. 

To  take  first  the  (question  of  the  effect  of  the  mort- 
gage given  in  18G2.  Section  12  of  The  Real  Property 
Limitation  Amendment  Act,  1874,  runs  thus:  "Any 
person  entitled  to  or  claiming  under  a  mortgage  of 
land,  may  make  an  entry  or  bring  an  action  at  law  or 
suit  in  equity  to  recover  such  land  at  any  time  within 
ten  years  next  after  the  last  payment  of  any  part  of 
the  principal  money  or  interest  secured  by  such  mort- 
gage, although  more  than  ten  yef  is  may  have  elapsed 
Judgment,  ^^^^q  ^]^g  (.jj^g  ^t  which  the  right  to  make  such  entry, 
or  bring  such  action  or  suit  in  equity,  shall  have  first 
accrued." 

There  was  no  such  provision  in  the  original  Real 
Property  Act  4  Wm.  IV.  ch.  1;  and  the  Act  16  Vict,  eh 
121,  was  passed  to  introduce  a  similar  provision,  the 
limitation  then  being  twenty  years;  this  was  in  1853. 
An  Act  with  the  like  provision  had  been  passed  in  the 
Imperial  Parliament  in  1837,  there  having  been  no  such 
pi'ovisiou  in  the  English  Real  Property  Act  of  1833, 3  & 
4  Wm.  IV.  ch.  27,  so  that  the  legislation  in  Canada  upon 
this  subject  followed  and  conformed  to  the  legislation 
in  the  Imperial  Parliament.  The  Imperial  Act  of  1837, 
and  our  Act  of  1853,  were  passed  specially,  as  appears 
by  the  recitals,  to  clear  up  doubts  which  had  arisen 
upon  the  construction  of  the  previous  Acts. 

Doe  Palmer  v.  Eyre,  {a),  decided  in  1851,  is  a  lead- 


(a)  17  Q.  B.  3Go. 
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aant  was  the  sistor  of  n,„  °  '^  "*'  <lef.'ii- 

been  tenant  for  lif.  If   ,.f,i;^^"T;     "-'  "'"t''-  J.ad    *'"""- 

there  with  hor  J^the    up  t  ThV  r^  ^ 

death;    and   fron.    thltL         ,?'""*  ^^'^' ""'thor's 

twenty  .yeans  boLe  '.e  oTf'  "'  "'^'^  '"-•^'  than 
She  had  boon  pe  n  i tt  ,  t  ;7"'r '  "' ^''^" -^'-^ 
death  of  his  nulhet^lbofn'  ^^^^' ^^^o,  on  the 
-ide  there,  freeof  .'.on  '  ^T  ^f^^  to  the  fee.  to 

-wiodg.entofho:i:;:t;:;"'t"''"'"'^^" 

to  t..e  roprosontative  of  the  nlain    ff  '  "'°''*^'''^« 

than  twenty  years  before  „. r      f      '''"'  ""^'^^"  ^^^^ 
possession  o{\he  d  ft  Lnt  w"    ""'''' ^  "''"«  *^« 
years  before  action.     So    ha    7'  '""'^  '''""  ^^^'^"ty 
whethertheActofl8.'J7tol,    '  '^"^'^^^'""  ^'^'^  raised 
tion  of  the  Aet  of  m,  inf       '"'?"'  '^  the  opera- 

Pr-ely  the  question  whrhp^Vhtt^  T'^'''' 
ca^e  «  raised  here,  and  it  was  hZ  U.^    .Tf  '^  '^'' 

Lord  Ca..;,3.;^,  w],o  deJivl       .,        '^  '^''^-  "'"'""•"'- 

Court,  after  obse  vin^ha   ^  "    '^^"^^-"'"-'t  of  the 
fee  would  have  vested  in  t.    d  /    }"  '"'"^''  ^'^t  the 
cited  Doe  Good,  v.  ftl'waV         ''5''  '""  "^^^^  he 
arguments  of  counse    al'ist    r^'''  *°  "'^^*  *^« 
under  the  iater  Act  7  A^^n  i  V   f  1.  ^^truction  that 
before  the  mortgage  did  not  run  a  JiLt'/l      ^'''''''"" 
He  says :  "  The  defendant's  counTi  "       ''  "^^^^tgagee. 
enactment  must  be  confined  to  1'""'^"^'  '^'''  the 

mortgagor  has  himself  been  and  .t'^'',  ""^'^^  "^^ 
Bion  of  the  mortca^red    ,.  "^"^^tmued  in  possses- 

maintain  an  ejec  ^1 '  "Tl?  "'  ""^"^^  ^"'"-'^ 
and  we  are  told  that  ts^rl^T!:^  ^  P— ion; 
whether,  where  the  mort™>  T?,  J''"°''' ^  ^^'"^' 
remain  in  possession  more  th  ,  .  "  ''""^^'^  *° 
forfeiture  o'f  the  mortg^  tZ^T-  ^^^^'^  ^^^^^  the 
^^  '^y  ^otmlt  m  repaying  the 

(«)  9  Q.  B.  8(53.  ' 
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Tnoi»'*«rago  money,  ulthouj,'h  the  interest  on  the  mortgage 
continued  to  bo  irgnlarly  paid,  tho  mortgaguo  could 
maintain  an  ejectment  against  the  ntortgagor  or  his 
tenantH.  But  we  nuwt  learn  the  object  of  the  Legisla- 
ture from  tlie  language  of  the  statute ;  and  it  clea»'ly 
appears  to  have  bten,  to  make  mortgages  an  availaljle 
security,  where  tlioy  wi.'re  good  and  valid  in  their  m- 
ception,  and  the  mortgagee,  having  received  i.i.mont 
of  his  interest,  cannot  be  charged  with  any  laches. 
This  object  would  be  effectually  defeate<l  if  we  were  to 
adopt  the  limited  construction  proposed,  by  interpolat- 
ing the  words  necessary  for  that  purpose.  *  ♦  * 
On  the  other  liand  it  is  said  that,  although  there  may 
bo  little  sympathy  for  a  person  who,  like  the  defen- 
dant, ungratefully  and  fraudulently  seeks  to  turn  long 
continued  kindness  into  the  means  of  robbing  a  bene- 
factor, we  must  regard  the  hardship  which  may  ba 
thrown  upon  a  purchaser  for  value,  who  for  twenty 
years  has  been  in  undisputed  posssession  of  the  estate, 
jndgmesi  gut  a  purchaser  can  otdy  bo  affected  by  mortgages 
executed  prior  to  his  purchase  ;  in  a  register  county  he 
must  have  full  notice  of  a  prior  mortgage,  or  it  is  void  aa 
against  liim ;  and,  even  without  tho  benefit  of  a  regis- 
ter, there  must  have  been  negligence  on  his  part  if  an 
existing  mortgage  is  not  discovered.  It  was  argued 
before  us  that  the  owner  of  an  estate,  who  is  himself 
barred  by  a  tenant  havirv  jcctipieil  twenty  years  with- 
out payment  of  rent  or  ackniv^i  figment,  m'^'ht,  by 
executing  a  mortgage,  and  payn.jnt  of  interest  to  a 
mortgagee,  vest  in  the.latter  a  right  of  entry  which  he 
could  not  exercise  himself ;  but  by  such  a  mortgage 
nothing  would  pass,  under  Stat.  3  &  4  Wm.  IV.,  ch.  27, 
eec.  34,  the  right  of  the  owner  being  extinguished  at 
the  end  of  the  period  of  limitation.  A  case  may  be 
put,  where  a  person  who  has  occupied  as  tenant  by 
sufferance  nearly  twenty  years,  without  payment  of 
rent  or  written  acknowledgment,  might  be  deprived  of 
the  benefit  of  the  Statute  of  Limitations  by  the  owner 
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a  person."      ^'^'""^"'^  ^"  ^''''t^'ct  th.  interest  of  such 

«.i.t!rr1o^;fHn:^'^^^  ^^"^^^^^^^ 

grounds   upon     vhi  h   th  "'"'  ''*^^'^'  ^"^  *^'" 

clearly  to  L  case      '  ""   "'^^  ^'^'^'^'«J'  Wly 

In  Doe  5a(^,/e/y   v.  ^/a..,^,  ,  , 

vol.  ra;.   Doo  /'a/m.r  v    J'jL    ll  ,       "''"^ 

•  affirmed;  and  in  a  s„h.        t    '         '""^"''*^^    *«  *nJ 

are  referred  to  ar.d  f,>lIovl,  .1  V  r  p  ^^"^^"  «  K«"ch 
-rvin,:  "Apart  ^Ju^;tfJ^V''.''f^''^- 
as  against  those  wl.o  clai'n  n  >'  ""'^  '*  ''''^''  ^''*<^ 
plaintiff  has  no  titl^"    'Z  '  ^'^« '"'"''g-g^^.  the 

statute  has  been  decided  in  H."*°'" '*""'*'"'  "P°^  ^^^^ 
of  Queen's  .ench  iX^W::^:;''  '^^"^  "^"^^ 

statute  of  Linutations  p  eilia'v  di  1         /"  '^  '^' 
Judges  observed  unon  ,r'""^V>  'lishonest    and  the 

butu.seond.::l::^it:::^-5^:[/''^^ 

as  it  was  put  by  the  ClJf  i         '^''f''^'^<^;  t  -.at  was 

V.  »^oo./nhe^f;.t  ren':rr;r"^"'°'  ^^^^^ 

against  the  defenchint  d  ,1  ?  7  '   ^un-tga  .ee  as 

makingofthen.     :l^t^^^^^^^  -.^"  af,  .  the 

years  of  the  bringuT^tt''  ^^^  "'"  '  ""'^ 
entitled  to  recover/' ^  Thee  haf  7'  '^'  P^""^^«"  ^^ 
twenty  years'  possession  h  .^  V  ''''"''''  "°*  '^^en 
-aking^f  theCt™  '^' ''^  ^^"^endant  before  the 

1866-what  w"  done  u  on  th  "  '''  '"^"""  ^^ 
already  referred  to  T  "''''" /^"'^^  «««a«ions  I  have 
___J^J^  to.    I  am  of  opinion  that  under  the 
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1881.  authorities  they  were  acts  of  a  character  that  amounted 
to  interruption  of  the  possession  of  the  tenant;  in  other 
words,  a  determination  of  the  tenancy  at  will. 

In  Turner  v.  Doe  dem.  Bennett,  reported  in  9  M.  tfe  W. 
(a),  in  the  Exchequer  Chamber,  the  defendant  was 
tenant  at  will  of  a  farm.  Certain  parish  authorities, 
wishing  to  cut  a  drain  through  it,  applied  to  him  for 
leave;  but  he  being  unwilling  that  it  should  be  done, 
they  applied  to  the  plaintiff,  who  gave  permission,  and 
it  was  done.  In  subsequent  years  stones  were  dug  at  a 
quarry  on  the  farm  by  order  of  the  owner,  and  trees 
were  planted  by  him  at  ditterent  times. 

In  giving  judgment.  Lord  Denman  said  :  "  The  intent 
of  an  entry  is  undoubtedly,  in  many  cases,  important ; 
but  in  the  case  of  a  tenancy  at  will,  whatever  be  the 
intent  of  the  landlord,  if  he  do  any  act  upon  the  land 
for  which  he  would  otherwise  be  liable  to  an  action  of 
trespass  at  the  suit  of  the  tenant,  such  act  is  a  deter- 
mination of  the  will,  for  so  only  can  it  be  a  lawful  and 
Judgment,  qq^,  g,  wrongful  act ; "  and  judgment  was  given  for  the 
lessor  of  the  plaintiff".  This  case  is  of  high  authority, 
the  Court  by  which  it  was  decided  being  composed  of 
Lord  Denman,  Tlndal,  C.  J.,  Patteson,  Williams, 
Colendge,  Coltman,  and  Maule,  JJ. 

In  that  case,  as  in  this,  there  was  an  active  exercise 
of  authority  by  the  owner  of  the  land,  though  without 
any  eviction  of  the  tenant  at  will.  The  acts  were 
indeed  very  much  of  the  character  of  those  which 
occurred  in-  this  case,  and  certainly  what  was  done  in 
this  case  would,  but  for  his  right,  have  been  acts  of 
trespass  for  which  the  doer  of  them  would  be  liable  at 
law. 

Locke  V.  Matthews  (6),  establishes  what  was  in  effect 
established  by  the  case  in  the  Exchequer  Chamber,  that 
actual  eviction  of  the  tenant  at  will  is  not  necessaiy  to 
a  determination  of  the  tenancy.     I  refer  also  to  Allan 
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""^^''f^^ncl  (a),  Randal  V.  Stevens  HA    rr     i 
Harris  (c),  Palmer  v  Th       /  7     :  ^^'  ^^'^'-^'^rson  v. 
V  /,  ^  iumei  V.  Ihornheck  (d) 

Jn  aJ]  the  cases  that  I  have  spph  +».      ,  . 

of  the  tenancy  at  will  h.,Z      T'  ,      ^'^^^'-'^ination 

the  land.     It  haslo    h  "  ^^  *'^'  ^^^^'  °^'»er  of 

-s  done  ^''::::,:^::::^^;:^^f  --- 

operation.  I  incline  to  think  tha  T  \  '^''  ''''''' 
point  not  having  bein.  lote^T  '^  ™^^'' ^"*  <^^« 
opinion  upon  it  "  ''  ^  '-^I^''^^^  ««  ^^ecided 

^ent  acknowledgment  riltt  g^X'tr 'sj  it " 

-n.  that  an,  ^1^1^^^'^  ^'-  -t 
necessary;  but  anything  from  which  r^""'"*  ^"^ 

ownership  in  the  nartv  fn  '^^^  admission  of 

out  by  the  cases.     I  refer  nn,-f ;     i    ,   '       "  ''  ''"^'^^^ 
Society  V.  i^^-c^ar^/c    '^^^^^^^^^^  *^  f--po.a,., 

^o6r^),andZe...eo/-^o  .om^;;;^'^f  ^•^^'  ^''-^^  v.  ^-«-t. 
The  acknowledgment  uX  trltf  "  Y"^'^<^)' 
of  the  person  entitled  to  anl  an/n  \"^  '^  '^^  *^"^ 
given  to  him  or  hi.  alent  An  I  '  '"^  "^"'^  ^' 
say,  a  person  entitled  fnd  in  thr^^'"'' ^'' ^  '^^""'^ 
as  the  person  entitled.'  t  T.  ^Z.:Z  ttf  ^^^^ 
any    opinion    whether    thp    ^.  ""^^essary  to  express 

purpose  the  agent  of  the  1 T^^'^^''  ''  ^''  «"«I^ 
the  mortgagor  is  !  n  ^^^'^"'''  ^^'  '-^^  ^  ^^^'^k. 
statute.         ^  ^    P^'^""     ^"*i"ed     under     the 

1866  was  a  detetinatw  th'^t!^^^  ""  ^"^"^^  «^ 
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1881.  been  done  by  the  mortgagee,  it  would  have  been  so,, 
and  I  incline  to  think  that  done  as  it  was  by  the  mort- 
goi-  it  was  so.  The  verdict  will  be  for  the  plaintiff, 
and  of  course  with  costs. 


Stftt«meDt. 


Nicholson  v.  Shannon. 
McPherson  v.  Shannon. 

Husband  and  wife — Fraudulent  conveyance — Statute  of  Elizabeth. 

S.  purchased  lands  with  moneys  payable  to  him  by  the  Crown  for 
work  done  under  a  contract,  which  lands  he  had  conveyed  to  his 
wife. 

Held,  that  although  the  moneys  could  not  be  reached  by  garnishing 
them  before  being  paid  by  the  Crown,  yet  that  the  money  hav- 
ing passed  out  of  the  Crown,  by  reason  of  the  husband's  appoint- 
ment in  favor  of  his  wife,  the  eflfect  was  to  defraud  creditors, 
and  the  gift  was  therefore  void  under  the  Statute  of  Elizabeth. 

These  causes,  came  on  together  for  hearing  at  the 
sittings  at  St.  Catharines.  The  bills  were  filed  im- 
peaching a  conveyance  to  the  defendant's  wife  as 
fraudulent  against  creditors,  under  the  circumstances 
stated  in  the  judgment. 

Mr.  McClive  and  Mr.  Brennan,  for  the  plaintiff 
Nicholson. 

Mr.  Cox,  for  the  plaintiff  McPherson, 

Mr.  O'Donohoe  and  Mr.  McKeown,  for  the  defen- 
dants. 
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»<!  Wife,  126.  173,  werelrfl^'tf '''^''  "^  ^"'"^"'^ 

SpRAGGE,  C Ai   flio    u       • 

preyed  my  View,  u  ,„n  2™*  °"'"'^'=  '^'^«»  I  ex- 

conveyance  wa.  i„  {„„<,  „,■  „~  '  """  ""^ 

/  """"e  siMo  looked  at  the  ««„.'  t„     u-  ,   , 
referred,  and  .emain  of  opinion  ItotW  7    ""  ^  ™' 
™d  under  the  statute  of  Sb elh  ""^ ''■''"^'"=«°»  '» 
that  the  circumstance  that  tj^fl  1.°  °°'  '"""^ 

purchase  money  was  pS  c^^  Shfo  "'^'*"  ""^ 
makes  any  differenop     Tf  Government 

by  the  c/owut  the  husband  .Z""^  ""'  '"^  ''^'^^ 
certain  office™  „,  ti>e  clt  ^f  rtt  T^  '^ 
Msuminff  that  Mr   itn      ,  husband;  and 

positio„°tl.at  thfmlev     r^  """y  ""^  "S"''  »  h« 

Crown,  could  ntbelSdVth  '^'■!'T  "'  '"' 
of  the  husband   it  ,,?,"'"''  "'  *e  suit  of  a  creditor 

Crown  npo:  hLappttrnt^f'tf  f  \'"""*  "'  *"= 
applied  by  him  fifT^";    ^f     '  ""^  ^"^^''•i.  and  was 

hS^directCTf^fpl^j'":'  j;  r'f "'  ''''"•^^- "  ^y 

the  purchase  of  theTnd  cZv 'j'to  ,"  'T  ""■■'  » 
time  of  its  being  so  appIiX  w«,  h  '  '"'^-  ^'  ""> 
purchase  had  been  maleTn  /.  "  """"'y-    "  *« 

circumstances  wereTul    h,  T, """"'  °'  "  '"■'"'«"-  '"e 
resulting  trustTn  hUf  '  *""'''  '>''^'=  ^een  a 

money  wash  fit"  „  T°"  ""^  «™"''  "«"  *» 
it  was  a  g  ft  It  wol  K  'u  ""*  ""^  °f  'he  wife, 
without  a^pinttr  and  a  of""  ''"™"'^''  '°  ^«  ^ 
express  appointment  of  th/h    l°°r''  ""^  ^°  ^y  ""e 

ground,  thl't  themon:;  t  his     Tr"  ™  ""^  ^''- 

_ y  wasms.     ihe  answer  to  this 
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by  the  defendant  is,  that  it  was  the  payment  of  a  debt 
due  by  the  husband  to  the  wife.     I  dealt  with  that 
part  of  the  case  at  the  hearing,  and  have  seen  no 
reason  to  alter  my  opinion  upon  it. 
The  decree  will  be  with  costs. 


^statement. 


Ferguson  v.  Ferguson. 

Comtnictive  trustee — Statute  of  Limitations— Costs. 

The  defendant,  in  consideration  that  his  father  would  convey  to  him 
certain  lands  in  the  township  of  Caledon,  undertook  and  agreed  to 
convey  to  the  plaintiflF,  a  younger  brother,  100  acres  of  land  in  the 
township  of  Artemesia.  The  father  conveyed  the  land  to  the 
defendant,  but  instead  of  his  conveying  to  the  brother  as  he  had 
agreed,  he  sold  the  property  more  than  twelve  years  before  bill 
filed,  the  plaintiff  being  then  at  least  twenty-one  years  of  age. 

Held,  that  under  these  circumstances  the  defendant  was  merely  a 
constructive  trustee,  and  that  the  plaintiff's  right  to  call  for  a  con- 
veyance was  barred  by  the  Statute  of  Limitations  ;  but  the  defend- 
ant having  denied  the  agreement  to  convey,  which,  however,  waa 
clearly  established  by  hid  own  evidence,  the  Court  [Blake,  V.C.,] 
on  dismissing  the  bill,  refused  to  give  the  defendant  his  costs. 

This  was  a  bill  by  Peter  Ferguson  against  Daniel 
Ferguson,  seeking  to  compel  the  defendant  to  account 
for  the  purchase  money  and  interest  of  100  acres  of 
land  in  the  township  of  Artemesia,  which  it  was  alleged 
by  the  bill  he  had  agreed  to  convey  to  the  plaintiff  as 
an  inducement  for  their  father  giving  the  land  occupied 
by  him  in  the  township  of  Caledon  to  the  defendant, 
and  which  the  father  had  done.  The  defendant,  by  his 
answer,  denied  having  made  any  such  agreement.  On 
the  hearing  of  the  cause,  however,  the  defendant  was 
called  as  a  witness  for  the  plaintiff,  and  in  his  evidence 
was  obliged  to  admit  that  the  statement  of  the  bill  in 
that  respect  was  substantiailj'  true. 
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of  ItuSr'  *°  '"'"'  *"=  0*-  °f  'he  Statute  ^88^ 

Mr.  ij.  .ffcmj),^,  for  the  plaintiff. 

Mr.  fc  and  Mr.  mni,<.n.  for  the  defendant. 
Blake    V  P     tv.        • 

obfained'the  laii^iinr!,/^  "°  •'°?'  """   «™d™t 
he  was  to  gi, X,   ^!  ™  *"  '«'■""■"""'  "'"t 

Artemosia.°I„  ph  ffi"""" .""'  -™  of  land  in 
he,moretha„  tw  :  lanr"'",  ,*^'»  '"'  '»  ^«'- 
true  conelusion  from  tw  /^  '  '"'''  "■  ^  '"■''=  ""e 
time  of  the  Mnl  o  th?,  l!-n  °'  '"'  """  ^*'--  »'  the 
three  year.,  ""a^e  '  T  ^il?:'^'!*:  "  '"^'y-  .*„. 
tive  tru.,tee  of  the  land  orTf  ^K  ^'"  "°°'"™'=- 

Statute  ran.  and  ha    bajd  th   ol  """"Z'  """'  '"  '>"' 
dant  denied  the  a^reemJnt  bv  1,  ^''  ""'  <'^f<'»- 

been  in  effect  proved  o„t„f  h^  T™"''  ''^''^  ^ 
nation  before  me  the  ,  .'"\"'™*  ™  'he  exami- 
without  co°t3  H^t  ?"  f  ""^  "'"  ""'t  be 
I  should.  f„  lowinf  1 1  "*  ^  "'■'''  °"  "'*  Statute, 
given  him  his ToTb  "  "■'°'"'  authorities,  have 
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Re  Laws — Laws  v.  Laws. 

Husband  and  wife—  W\fe\t  chose  in  action — Reduction  into  possession 
— Evidence — Statute  of  Limitations. 

The  widow  of  the  intestate  claimed  against  his  estate  a  sum  of  $700, 
which  she  alleged  he  hr.d  borrowed  from  her  after  her  marriage, 
and  about  ten  years  l)efore  his  death,  for  the  purpose  of  buying 
a  stock  in  trade.  The  money  was  deposited  in  a  bank  at  the  time 
of  the  marriage,  which  took  place  before  the  C.  S.  U.  C.  cap.  7.3. 
Evidence  was  given  in  corroboration  of  the  claimant  to  t'le  effect 
that:— "  He  {Laws)  told  me  he  had  got  $600  or  $700  from  his  wife. 
She  had  got  a  little  money.  He  said  he  had  paid  that  money  for  the 
things  he  had  in  the  store.  This  was  after  he  had  bought  L.  out, 
*  *  He  said  his  wife  had  helped  him  to  §600  or  $700  •  ♦  I 
understood  he  had  used  the  money  to  buy  out  the  business." 

Held,  affirming  the  order  of  the  Chancellor,  reversing  tl\e  finding  of 
the  Master  at  Hamilton,  that  she  could  not  recover. 

Per  Spkagge,  C  ,aud  Blake,  V.  C. — The  evidence  of  the  widow 
was  not  sufficiently  corroborated. 

Per  Pkoudfoot.  V.  C. — The  evidence  that  the  chose  in  action  was 
originally  hers,  and  that  she  gave  it  to  her  husband,  was  corrobo- 
rated, and  this  corroboration  was  sufficient  to  support  her  own 
evidence  that  it  was  a  loan  ;  but  the  C.  S.  U.  C.  cap.  73,  gave  her 
the  right  to  assert  her  proprietorship  as  against  her  husband,  and 
as  incident  thereto  the  right  to  bring  a  suit  against  him  ;  to  which 
proceedings  however  the  Statute  of  Limitations  was  a  bar,  and 
therefore  her  remedy  was  gone. 

This  was  a  rehearing  of  an  order  made  on  an  appeal 
from  the  report  of  the  Master  at  Hamilton  in  an  admin- 
istration suit  allowing  the  claim  of  Clarinda  Laivs 
the  widow  of  John  Latvs,  the  intestate,  as  a  creditor 
for  money  lent  to  the  intestate  during  his  lifetime. 

Clarinda  Laius  was  married  to  the  intestate  in 
Deceml»er,  1858,  without  any  marriage  contract  or  set- 
tlement. She  had  at  the  time  of  her  marriage  a  sum  ot 
S900  which  she  had  saved  from  her  wages,  and  she 
swore  that  in  the  month  of  March,  1859,  she  lent  $700 
out  of,  this  money  to  her  husband,  upon  his  promise 
to  repay  the  same  to  her  with  interest,  and  he  pur- 
chased  therewith   from   one   Lavender  the   stock-in- 
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in  1869  her  husbnnrl  1.  VT  "^^^^  '^o^'^  ^^at 

his  wife  to   allow  him   f.7/       '     ,     ^'^  requested 
purchase  of  realestt    Z    ?  "'   ""   ''  ^"  ^'^^ 

ness  and  upon  his  then  '^^^P"^•P««^«  oi  his  busi- 

-e  with^ntetu'Irrt^d™:1 '-  -^^^  ^^^ 

moneyforthatpurpose.wh  chhedd  H  T  T""^  '^' 
in  1878  intestate  and  chi^ess  Ji  ;^^r '"^°' ^^^^ 
paid  the  loan  from  his  wif.  1?!'  7  "*  ^^"^^"^  ^«- 
personal  estate  'L  in^uffi  7;''*'''''''^^''««"-  ^s 
his  oul,  re.,  estr  el^ -ft^f  ^Tottet  d '  ^"^ 
chased  with  his  ^vife'8  money  mT  r  I  ^  P"'" 
filed  her  claim  in  the  iXs  Offi^T'  "  "''°"' 
of  the  $700  and  interest    n.     f  ?    ""  '^P^^^n^nt 

She  -PPortedhercTa  ;t  he?o:?e;r^''  T^' 
evidence  of  one  Beers,  who  safd  hl^.m'''''  ""^  *^^ 
i«m  intimately  for  20  ZT.  J  ^''''^^  '^^'^^ 

heard  him  talkinf about  l!       ^t  ^T'^''^'  "^^^^' 

He  asked  me  h^l  ts  L twa!     l"'''  ^"*  ^"^^^^^  ^'^'--*' 
dull.     He  said  1  hJ  ^  answered,  it  was 

paid  nothi^^t'i^ Le  rr;  '"  '^"'^^  '^^  ^  ^^<^ 
or  S700  from  his  ITfe  •  if.  ""'/'  ^'^  ^^^  ^^00 
said  he  had  paid  thl  tney  ft  the  ^  T^^^  ^^ 
the  store.  This  wa.  »f7  \  ,  *^'"^'*  ^«  had  in 
out."  And  on  1Z^'.^'.^'''^^'''''SU  Lavender 
added,  "He  LXr;;""^^"\*^^  --«  witness 
«600  or  S70n  do  I,  ^"  "^*l  ^^^  ^^W  him  to 

^coo  or  .7oo:  ^tntsr;-;^:  hfhtr  '\t 

n'oney  to  buy  out  the  business"  "''^  *^^ 

Upon  this  evidence  the  Ma^fo,.    i  i- 
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1881.    rative  evidence  of  it  in  addition  to  that  of  the  plaintifi 
^'^"^'^^   to  satisfy  the  statute. 

.  2.  That  the  money  was  reduced  into  possession  by 
the  husband  in  his  lifetime,  by  borrowing  it  from  his 
wife. 

3.  Tliat  the  claim  is  barred  by  the  Statute  of  Limi- 
tations. 

1.  Was  the  debt  or  Ic.n  sufficiently  proved  ?  The 
plaintiff,  who  appears  to  be  a  very  respectable  woman, 
but  apparently  illiterate,  and  who  in  my  judgment  gave 
her  evidence  in  a  candid  and  straight-forward  manner, 
states,  in  substance,  as  follows:  In  March,  1859, ';er 
husband,  the  intestate,  was  desirous  of  buying  out  the 
business  of  one  Lavender,  who  kept  a  flour  and  feed 
store  in  Hamilton  but  he  had  not  the  money  to  do  so ; 
and  to  enable  him  to  make  the  purchase  she  lent  him 
$700,  which  he  was  to  repay  with  interest.  There  was 
no  specified  time  fixed  for  the  repayment,  &c.,  but  as 
the  intestate  had  to  borrow  the  money,  and  seems 
statement,  therefore  to  have  had  no  means  of  repaying  it  except 
from  his  business,  we  may  assume  that  the  parties 
must  have  expected  the  loan  to  continue  a  considerable 
time  after  it  was  made. 

The  plaintiff"  further  testifies  that  at  a  subsequent 
period  her  husband  wanted  to  buy  some  land  on  King 
street.  That  was  about  ten  or  eleven  years  ago.  At 
that  time  he  gave  her  her  choice  between  being  repaid 
the  loan,  which  he  said  he  was  prepared  to  pay  off,  or 
to  let  him  have  the  money  for  a  longer  period,  so  that 
he  could  purchase  the  land.  He  had  not  enough  money 
to  buy  the  land  and  pay  her  too.  The  result  was,  that 
he  was  allowed  to  keep  the  money  for  a  longer  period 
(which  was  not  specified),  and  he  then  bought  the  land. 
Upon  this  land  the  intestate  subsequently  built  two 
brick  stores,  which,  with  a  small  amount  of  personal 
estate,  constitutes  (after  payment  of  some  debts)  the 
whole  property  left  by  him  and  now  being  administered. 

The  plaintiff  further  swears  that  the  intestate,  from 
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»i«l  the  .lebt  and  ,r   ^  T"  '>"*«'"  *™.  «cog. 
that  wl,e„  tl  .r^ffij  rr'  '"  Py  ".  -i'h  interei: 

"«»»  to  pay  her    a,  i  ir,!    '  '"'"=''"''=''  ""■'  *"«»«- 

plaintiff  who  waT  It"  ,''"  .™"'^^  *°  'I"  '»■    The 
-a-ied.  explain"  ^7^.'"  '"^'^  """="  *«  "a, 

and  keeping  a  tol,  g^XlJ"'''  "  "  ""'''  ''™"'. 

On  the  whole  her  evidence  '  proved  Ch.  I       • 
the  money  and  the  existence  of  T  j  v.     '"*"'"«  "' 

~t!:rr:e:f4'^^^^^^^^^ 

deuce  of  the  debt  "Lt  ^'''  *^"  Plaintiff's  evi- 

material  evulencer  ''"''^''^^f<^d  hy  some  other 

The  witness  Beers  appeared  tn  i 
intelligent  n.an.  and  J^'t^J",  ^'  \^-e,spectable  and 
and  credible  n-anner^and  in  Zv  "  ^ ^^'^^-tory 

aftbrded  all  the  confi  .nation  n^^l    ^T.°"  ^''  '''''^'''''  ""'''""*• 
that  the  statute  requ'e^Vhe  ^J^'""'  f^^^^^ 
&c.  by  or  against  the  heirs  A..  %     .        '^^■'*  '"  ^  suit 
^terested  jL-ty  to  Ihe^if  ^atnoTr '  ''"'''''  ^" 
&e.  on  his  own  evidence  in  respec   of  ""  "  ""'"'^^'^ 

nng  before  the  death  of  thf  .  7  ™''^**^'- «««"r- 

-h  evidence  is  eo.ttblS     b;":   .r"'  ^^^ 
evidence.  -^  *^^^  <'^^e^  material 

»ako  out  the  plain  i^tX"::™^^-  "^"^"'^^  '» 
lorated  by  other  evidenceTh,    f      ''™^°''  0"°™- 

gether  in  such  cases)  or  ^^  P'a'ntitfs  evidence  aito- 
the  p-aintitf  s,  Jit"  eto™  Tl  ^"  ''  "''*^  """ 
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March,  1859,  a  reducinf,'  of  the  wife's  personal  property 
into  his  possession  i    No  doubt  in  March,  1850,  ho  had 
the  legal  right  to  seize  and  take  all  his  wife's  personal 
property  into  his  possession  and  ownership.     But  it  is 
equally  clear  that  he  could  in  his  discretion  forego  or 
disclaim,  or  refuse  to  exercise  that  right  if  ho  pleased. 
The  law  entitled  hiui  to  take  the  money,  but  it  also 
entitled  him  if  he  pleased,  to  refuse  to  take,  have,  or 
possess  it  as  his  property,  or  to  f"ve  up  his  right  to  it 
to  his  wife;  or  make  her  a  present  of  it,  as  lujmy  men 
would  prefer  to  do  in  such  a  cuse.     Rodacviij  the  pro- 
perty of  a  man's  wife   into  possession,  is  a  matter  of 
intention.     Ae  cannot  be  compelled  to   do  so  against 
his  will.  It  seems  perfectly  clear  to  me  that  the  intestate 
by  borrowimj  the  money,  and  promising  to  pay  it  from 
time  to  time,  and  treating  it  as  a  debt  to  the  time  of  his 
death,  thereby  disci  vuied  as  clearly  and  etlectually  as  a 
man  could  do  all  title  and  ownership  to  it,  and  shewed 
a  determination  on  his    part  that  it  should  continue 
ataiement.  ^jiroughout  to  bclong  to  his  wife  ;  and  it  is  not  open 
to  his  heirs-at-law  after  his  death   to  make  him  the 
owner  of  it  ah  initio  against  his  will. 

On  the  whole  I  feel  bound  to  hold  that  the  plain- 
tiff's claim  is  proved  and  must  be  allowed. 


From  this  ruling  of  the  Master,  the  heirs-at-law, 
who  were  the  brother  and  sister  of  the  intestate, 
resident  in  England,  appealed. 

Mr.  Laidlaiu,  for'  the  appeal,  cited  Vansittart  v. 
Vansittart  (a),  Gardner  v.  Gardner  (6),  Woodiuard  v. 
Woodward  (c),  Orr  v.  Orr  (d),  Stoddart  v.  Stoddart  (e), 
and  the  Statute  of  Limitations,  21  Jac.  I.  c.  16. 


(a)  27  L.  J.  Ch.  222.  (b)  1  Giff.  126. 

(c)  9  Jur.  N.  S.  882.  (d)  21  Gr.  397. 

(e)  39  U.  C.  E.  203. 
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SpRAGGE.  C T]no  ,.-0 

18M  ca„,e  into  op^^^ij,"""    "'"■™''  W'.nan',  Act  of 

»  choso  in  action  „f      ■•  "'  f  "',7';'f  •    »  «,  then 

Wo  find  it  ltj.l2  il   ,      !"'°  ".""°  '""•*»''™- 
We...  i.  .,,„,,,,,  ^ 

sion::;i:,^-Lfz::r':""°'-^-^'-po-- 

But  even  as,suinin.r  ih„f  *i  ■'•"■fnnei.t. 

i"  her  „a„,c,  and  Z;  t'  tatTT,™  "  '""  '™'' 
husband  when  the  wife  hLelf  .  ,  ,"°'  ™"»  her 
«on  by  taking  it  „„T "f  ^^'^ ''J-'ecd  it  .nto  possea- 

band  i  hia  »;,    p,"  „!   '   wl"     •''  ''"""'  '°  ">'-'  ">"- 
hands.     Whetl,e/  7„T„,    :::  "  T"  """  '""  "™ 

band  in  respect  „fZ,  "l  ™""'""  "i*  her  hus- 


(a)  6  Gr.  373, 

(c)  2  B  &  Ad.  447. 

(«)  1  App.  Kep.  393. 


(''}  0  Gr.  362. 

(d)  L.  R.  7  Ch.  D.  48. 


iv)  L.  R.  7  Chy.  Di"v..  at  p.  55    ^^^  ^"  ^^^  ^  ^^  ^-  ^-  ^65 
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1881.  In  Vamlttart  v.  Vansittdvt  (a),  th«  wifo  was  suing 
for  a  flivorcf  vvhon  the  contract  was  made,  and  in  liich- 
anla  v.  liichardH  (h),  the  n)oney  lent  was  tho  money  of 
an  osttvtc  which  belonged  to  the  wifo  a.s  atUninistratrix, 
circuniHtanceH  wliich  distinguish  these  cases  from  the 
one  aubjudioe.  The  general  rule  is,  that  a  wifo  can- 
not contract  with  her  husband. 

Is  not  the  wife  in  this  case  within  the  general  rule  ? 

I  think  I  must  take  it  that  the  money  was  in  her 
hand.s  simply  before  it  was  given  to  her  husband.  I 
should  not  infer  that  it  was  allowed  to  remain  in  the 
bank  until  the  agreement  for  the  loan  had  been  made, 
and  that  she  took  it  out  upon  the  promise  of  the  hus- 
band that  ho  would  take  it  as  a  loan.  I  should  rather 
infer  that  if  the  fact  were  so  she  would  have  f-tatcd  it. 
If  the  money  was  in  her  hands  simply,  then  there  is 
the  difficulty  that  she  could  not  contract.  If  in  her 
hands  it  was  his  money,  and  in  borrowing  it  the  hus- 
band would  be  borrowing  his  own. 
Judgment.  Sup])osing  tlicso  difficulties  surmounted,  is  the  evi- 
dence of  the  plaintiff  sufficiently  corroborated  ? 

In  Bcsnela  v.  titern  (c),  it  is  clear  that  if  before  the 
Judges  as  a  question  of  fact  they  would  have  held  the 
evidence  not  sufficient.  In  that  case  some  thought 
the  man's  silence  an  assent  to  the  truth  of  the  woman's 
assertion — and  the  woman's  assertion  was  an  assertion 
of  the  material  fact  in  issue. 

In  this  case  the  only  material  fact  is,  whether  the 
money  passed  into  the  hands  of  the  husband  by  way 
of  loan. 

It  is  a  fact  to  establish  a  contract,  and  contract  or 
no  contract  is  the  question. 

Does  the  language  of  the  husband  deposed  to  by 
the  witnesses  tend  to  prove  a  loan  ? 

The  evidence  of  McKillop  is  that  the  husband  said 


(a)  27  L.  J.  Chy.  222, 

(t)  L.  E.  2  C.  r.  Div.  263, 


(h)  2  B.  &  Ad.  447. 
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lii»  wifo  had  nionoy  a.,,1   it  l,„,i  i 

(/.'"».,•,)  l,„,i„e,,,.    .;,,;;'   ■'""'";■■■'  P"'  into  )m    I8S1. 

plaintid',  case  witl.i,    r,    T    "■'"""■  *"  i"-'"'"  «">  ""^ 

t^-o..,,a,,::^:,::;t- 

'»"  '"■'.'«' to  .oteh",,,:::"'^-  °"°^''"" "-'  *- 

rc.tum.,l.  "'  "'"  '""""^  "»  '"oney  t„  1« 

he  .,a.,  ho^wod  thl       „  ;i  *';L  C  '"/T"'"-  """ 
uponthk  ^     '^"'' "^«  Court  lay  stross 

hu',!::;:'  "*'  """*''  "■»  ---^  --  -rui„,y  the 

the  fact  of  ICIn  ,  „  Tth       ™  •™'™""  ^'^^  "' 

ithin^tho«„d:;?fi'\i-;r^^^^^^^^^ 

The  plaintiir  theveunou   rehea,-,!   tl,„       . 
nounced  by  the  Chancellor.  °'*''  '"'  P"" 

Mr.  .P.  S.  Bobertson,  for  the  n?»int;ff    ti. 
admitted  to  have  been  in  .1  ^^  ,'"'f ,  ^^<'  ">o"ey  i, 
marriage,  and  to  have  re™  r„'Af  "V^.  '™^  "' ">« 
0.  lent  it  to  her  husband     BlluL't*'  "'" )""'" 

(a)  9  Jurist  N.  S.  882. 
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into  his  hands  is  not  necessarily  a  reduction  into  pos- 
session. All  depends  upon  the  character  in  which,  or 
the  intention  with  which  he  took  it.  If  he  took  it  in  hia 
character  of  husband  with  the  intention  of  asserting 
his  marital  right  to  take  the  money  as  his  own  to  the 
exclusion  of  the  wife,  then  he  reduced  it  into  possession  ; 
but  if  he  took  it  in  a  different  character,  and  with 
the  intention  of  holding  it  as  still  the  wife's  money 
and  not  his,  there  was  nothing  to  prevent  his  doing 
so,  and  there  was  no  reduction  into  possession. 

The  intention  to  reduce  into  possession  will  not  be 
presumed,  and  here  there  is  direct  evidence  of  the  con- 
trary intention.    In  this  case  the  husband  took  as  bor- 
rower not  as  husband,  and  with  the  intention  of  treat- 
ing the  money  as  the  wife's  not  as  his.     The  husband 
never  did  assert  his    marital    right,  and  he  was  not 
bound  to  do  so  :  Baker  v.  Hall  (a),   Wall  v.  Tomlin- 
son  (6),  Ryland  v.  Smith  (o),  Glaister  v.  Heiver  (d). 
It  is  said  that  the  money  was    in  the  hands  of  the 
Argument,  .^jfg  before  it  came  into  the  hands  of  the  husband, 
and  when  in  her  hands  it  was  not  a  chose  in  action. 
And  it  is  said  that,  there  being   no  evidence  on  the 
point,  it  is  to    be    presumed    against    the   wife  that 
she    took    the    money    from    the    bank    before    she 
agreed   to   lend    it    to    the    husband    or    he  agreed 
to  take  it  as  a  loan.     But  the  wife  was  not  ques- 
tioned on  this  point  and  it  being  admitted  that  the 
money  remained  in  the  bank  till  the  wife  paid  or  lent 
it  to  her  husband,  the    proper   presumption    is,  that 
the  money  remained  where  it  was  in  the  bank  until 
the   wife  had  a  reason  for  taking   it  out,  and  when 
she   did  take   it   out    it    was  in   pursuance   of  the 
agreement   with   her    husband,  and  that  he  would 
take  it  from  her  as  a  loan.     This  being  so,  her  taking 
it  out  of  the  bank   and   handing   it  to  her  husband 


(a)  12  Ves.  497. 

(c)  1  My.  &  Or.  at  p.  68. 


(6)  16  Ves.  413. 
{d)  8  Ves.  195. 
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not  bound  to  takn  n.T  '  "''  *'''"''  ''o  ™  ' 

eharactor  „  a  W„„:  J^  ""'"  """  '"•'  '"'"''^  '"  »» 
la  intended  .l„:irLP'°''"X°'  *^  """ -"* 

vested  in  l,im  bv  tb^  ,!  I     *'  *^™"»'>"  I"'"' 

treat  it  a,  he.'fnd"  nrhrS'e  faT  f  "'f'^  '° 
her,  and  to  do  tbi,  it  If  ,  *'™''''  "'  *'  <■<«■ 
^honld  distinctly  lifelr  l"  'i  r^"^  ""'  ""^ 

o.t^":r:rd:otrt':Te''^™^^^^^ 

hnsband ..  .itbin  tbe  „eani;':,  Z  ITas  "olbtr 

.ession  "^f  the  Zblnd  t°T     "^""^  ''"'  "-  '~' 
wife,  so  tbat  it  protecb  tbl^,    „      ""'T'""    °'    "» 
hands  of  the  wife  o7*t  n  "^  "''°""''-  »  ">" 

the  actual  possetion  of    h  t:brnd'':",-t""'  '"'° 
from  that  of  the  wife  l.io.lTTottTim 

vvnc  IS  not  entit  ed  to  succeed  nn  +K„  ^    ^ 
m  se    she   is    enh'flp^    ^.        '^"^^f^  on  the  first  pro- 

sue   IS   entitled    to  succeed    under    R,>    ufn. 
on  the  promise  of  1869       As   tn  .     \       •      ^^''*' 

dence,  the  evidence  oiBeerX  sufh  • '"^t'^  ^^^^ 
fav  v.„    f       1  -oters  IS  sutheient.     The  Mna 

his  findmg  upon  the  question  of  credibil  tv    1 
Broivn  (d)     The  PmJf      -n   ^      ^^^a'W"ty,  i>ay  y. 
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(a)  6  ar.  373. 
(c)  1  App.  R.  393. 


(*)  9  Or.  362. 
(d)  18  Gr.  681. 
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court  of  Common  Law  will  treat  the  finding  of  a  jury, 
and  will  inquire  now,  not  whether  Mrs.  Laivs  was 
to  be  believed,  but  simply  whether  the  technical  rule 
of  law  requiring  corroboration  has  been  satisfied.  And 
if  the  evidence  of  Beers  was  "  material  evidence"  on 
the  question  before  the  Master  the  rule  is  satisfied. 
The  fact  that  the  wife  had  money  and  the  other  fact 
that  she  gave  it  to  her  husband  were  facts  just  as 
material  to  the  question  as  the  third  fact,  that  the 
husband  promised  to  pay  her  the  money,  and  as  to 
both  those  facts  Beers' s  evidence  corroborates  the  plain- 
tiff. It  cannot  be  said  that  the  evidence  of  Beers  was 
"  immaterial."  If  it  was  immaterial  the  only  material 
fact  was,  whether  the  husband  had  promised  to  pay  his 
wife  S700,  and  it  was  of  no  consequence  whether  or 
not  he  received  any  consideration  for  that  promise. 
The  strongly  expressed  dicta  of  some  of  the  Judges  in 
Orr  v.  Orr  (a),  relied  on  by  the  defendant,  were  not  neces- 
sary to  the  decision  of  the  case,  and  if  law  they  would 
require  the  whole  of  the  plaintiff's  case  to  be  proved 
by  evidence  other  than  her  own,  which  would  defeat 
the  object  of  the  Statute  in  making  her  evidence 
admissible. 

Mr.  Laidlaw,  contra.  The  marriage  took  place  in 
December,  1858.  The  loan  is  alleged  to  have  been 
made  in  March,  1859:  and  the  Act  respecting  the  sepa- 
rate rights  of  the  property  of  married  women  came 
into  operation  on  the  4th  of  May,  1859.  The  learned 
counsel  for  the  plaintiff  has  stated  that  Mrs.  Laios  saved 
the  money  out  of  her  earnings  before  marriage,  and  had 
deposited  it  in  a  bank,  but  it  appeared  from  the  evi- 
dence before  the  Master  that  she  had  the  $900  in  her 
possession  when  she  was  married,  and  the  husband 
therefore  became  by  the  marriage  entitled  to  this 
money.  It  never  was  separate  estate,  and  the  hus- 
band in  fact  received  it  as  his  own.  His  wife  was  not 
in  the  position  of  a /ewe  sole  respecting  it.  She  could 
not  inako  a  valid  contixict  to  lend  it  to  her  husband, 

(a)  21  Gr.  397. 
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and  he  either  recpirori  u  i. 
■      or  „n„or  a  void   „ntnc '■   V  "    ,?  °'  "'  ■"»""*'  "g'" 
The  evidence  of  a  "Xt^H  ■"  """*'"'"■'  » 

law  will  not  impiyTpZisl  "  "l"*"""''     ^"^ 

murtbe  prove,    irr,'''''"'^"''''"''™}'-    I* 
m«,t  be  on  the  ISlt  ,•  ""^  '"  '^°™'»-«o„ 

tmnsaction  was  aToan  „f      ""■  """""'^  ^  whether  the 
husband,  or  the  iLientrr^  "^  ""^  -'<>  '"  *» 

-tin  the  Pureha.e:r:i  ;r?oT:b*''^"™- 
advancement:  O.TV  OrrrMT^'?  .  "■  """'"' 
The  evidence  of  Mr.,  t  j; '  f^  1  *  "  **"'  f«)- 
evidence  of  the  wit„es4  n  "  v  T'""'"*  """^  ">° 
■nent  disprove  a  Inlr^  anT°^r''°"  °' '>'="'^'- 
from  her  {„  her  husCnd  C  J"*''''  T"'  '°  "  ^i*' 

P-oper    conclusion    from    the  '  e"'"  i/tl    t  ■'^ 
received  the  monev  for  Jr,      .     ^^^'^nce    is,  that    he 

benefit,  and  notj  ilv  of  I  "' Z"  *^- ""taal 
is  wrthin  the  pic  pllof  e  °T'  ""^  n"'  ""^  "-"-T' 
be  expended  with  the  ap'ot*'7;  ■''"'■''""•  ^-f^-  '» 
-tnal  benefit  and  aZCtT:  d  "kluh'"'  -^'^  '~ 

posuion  of  the  p'a^^L:  :ra"n;::,thr2r;'  '^^ 

was  invested  in  fJia  l^iv,      x      ,  *  tne  money 

the  widowls  fnttd^  ?d  ::  "aT/^f'  T,'"'''""^ 

this  claim  and  claim  for  doZ,  wou'd  tV  r""""  °' 

estate.    I„  anv  event  t\.    T  ■         ^^'^  the  whole 

t-teof  Limi  Ji„n3  ""  "  '"^^  '>^  *■>»  ^ta- 

thet™t't-,::rs''j"^ 

Here  there  is  direct  "Lnce  o  "tein;  ""r    '°  ^ ' 
other  cases  do  „ot  even  decidelh:'  '^^^ 
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(a)  27  L.  J.  ch  224. 
(c)  39  TL  C.  R.  20.3. 
(e)  1  App.  R.  393. 

60— VOL.  XXVIII  GR. 


(*)  21  Grant  at  408. 
(<l)  9  Jurist,  JV.  S.  882. 
(/)  1  CAS.  126. 
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will  not  imply  a  promise  to  repay  in  such  cases.  The 
Judges  only  say  that  they  do  not  decide  that  equity 
will  imply  such  a  promise,  and  then  go  on  to  shew 
that  in  these  cases  express  promises  had  been  made. 


Feb.  iith.  Blj*ke,  V.  C.  —  In  this  case  we  have  the  advan- 
tage of  perusing  the  judgment  of  the  Master,  which 
.sets  out  clearly  the  grounds  on  which  he  proceeded  in 
forming  the  conclusion  arrived  at  by  him.  The  facts 
of  the  case  are  there  fully  set  out.  I  am  of  opinion 
that,  when  the  claimant  married,  the  $700  in  question 
did  not  vest  absolutely  in  her  husband  by  virtue  of  the 
marriage.  It  was  not  money  in  the  house  nor  in  her 
possession,  nor  a  sum  deposited  in  specie  in  the  bank, 
but  was  represented  by  the  demand  which  a  customer 
usually  has  again.it  a  bank  when  he  has  deposited 
money  there.  In  Co.  Lit.  351  C.  it  is  said : "  The  marriage 
is  an  absolute  gift  of  all  chattels  personal  in  possession 
in   her  own  right  whether  the  husband  survive  the 

Judgment  ^j£g  ^^^  j^q.  ][,^jj.  jf  ^]-^gy  \^^  jjj  action,  as  debts  by  obli- 
gation, con  tract  or  otherwise,  the  husband  shall  not  have 
them  unless  he  and  his  wife  recover  them."  The  money 
came  into  the  hands  of  the  husband  subsequently,  and 
this  was  a  reduction  into  possession  on  his  part  during 
coverture  unless  it  came  into  his  hands  in  such  a  way 
as  to  prevent  its  becoming  his  own  and  to  reserve  to 
his  wife  the  right  to  recover  it  from  him  or  his  estate. 
The  question  therefore  for  consideration  is,  on  what 
terms  or  under  what  circumstances  did  this  money 
find  its  way  into  the  hands  of  the  husband.  The 
wife,  the  claimant  in  this  cause,  sets  out  in  detail  these 
facts,  but  the  Act  requires  that  this  should  be  corrobo- 
rated "  by  some  other  material  evidence."  It  is  true 
that,  under  the  authorities,  it  is  not  necessary  that  the 
whole  of  the  statement  of  the  claimant  should  be  corro- 
borateid  by  other  evidence,  but  it  is  clear  that  there 
must  be  some  evidence  on  one  or  more  of  the  points 
material  to  the  case  independent  of  that  of  the  claim- 
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demand,  »„  thaf  the  Court  IvT"  T-""''""'"  "'» 

assurance  in  favour  nft^,        ^     """  ">«  «Mitional 

have  this  pmtec  L    *      t?"'' ""'"  ""^  '=^"'"=  "-y 

death  of  tfetCddtC  t?  T'"'^''  "^'""  "^^ 

urged,  co„oborat°e3  t       ttem™t  ^t^V''""'''  ''  '' 

of  FrancU  Beers  wl,„ lav  tHe^r"'     "•,^'"»  "  """ 

got  aCOO  or  WOO  fri,  W  \v.x     ,f  "TV"  v  ""^  '"=  '>'"' 

He  said  he  had  paid   h.    ,n  f  ".   "  '""'^  '"»«y- 

got  in  the.tore    nt  v™  XrT  ^^  fl"  ""'"*''"  '>^  "'"-^ 

him  to  8000  or  $700     I  ,"  !"'?  ,'"'''  "'f ''  '■^<'  l»ll«d 

-id  um  er  S700. 1  uidir„;zt;:d'„trth' 

money  to  buy  „ul  the  busine* "   Th    „  1.       ,  ° 

is  the  terms  on  whieh  this  !„n„.  '"' ''"'''"™ 

intended  by  the  sltute     /  wVT'^^''''"^"  ^^  ^^^^^ 

the  married  women's  act  gits  the  ^olfTt™ 'l''' 

--thee.aim.tr'^.::^;:";.^- 

o.-drrCh;nIe,Ll;Urai:u^^  - 

.ent  advised,  it  seems  to  me  thatTi  e  evM  nS  otZ, 
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1881.  her  claim  she  had  to  establish  three  things  ;  that  the 
chose  in  action  was  originally  hers,  that  she  gave  it  to 
her  husband,  and  that  he  made  the  promise  which 
shews  that  he  received  it  with  another  intention  than 
that  of  reducing  it  into  possession.  Any  one  of  these 
three  would  be  material  to  her  case  and  evidence  in 
support  of  any  one  would  be  material  evidence,  and 
it  does  not  appear  that  any  one  of  them  was  admitted. 
She  is  corroborated  as  to  the  two  first. 

But  assuming  that  her  evidence  is  corroborated,  and 
establishes  that  the  chose  in  action  was  not  reduced 
into  possession  and  still  continued  to  be  her  property, 
I  think  the  claim  is  barred  by  the  Statute  of  Limitations. 
The  transaction  took  place  before  the  passing  of  the 
Act  of  1859,  (C.  S.  U.  C.  c.  73.)  but  the  2nd  sec.  of  that 
Act  gave  the  wife  the  right  to  hold  and  enjoy  her  per- 
sonal property  not  reduced  into  possession  free  from 
the  debts  and  control  of  her  husband  as  fully  as  if  she 
were  sole  and  unmarried. 
Jugdment.  j^.  j^^g  j^ggj^  decided  that  this  did  not  have  the  effect 
of  making  her  unreduced  choses  in  action  separate 
estate  in  every  sense  of  the  word,  but  it  gave  her  the 
right  to  assert  her  proprietorship  as  against  her  husband, 
and  as  incident  to  that  she  must  have  had  the  right  to 
bring  a  suit  in  this  court  against  him.  To  any  such 
proceeding  the  Statute  of  Limitations  would  be  a  bar, 
and  in  this  case  has  barred  it,  for  the  subsequent 
acknowledgment?  do  not  seem  to  have  been  in  writing 
or  verified  in  such  a  way  as  to  have  an  effect  given  to 
them.  I  do  not  think  the  husband  can  be  viewed  as  a 
trustee  so  as  to  exclude  their  operation.  He  received 
the  chose  upon  no  trust,  it  was  to  become  his  own 
subject  to  repayment  pursuant  to  his  promise. 

I  agree  that  the  order  should  be  affirmed. 


SprAgge,  C,  adhered  to  his  former  judgment. 

Order  affirmed. 
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Bank  of  Toronto  v.  Irwin. 

Reformation  of  mortgage-Frmidnhnt 
■f  oredomre, 

A  mortgage,  which  had  been  Pv«,.n+   i  t,    ., 
that  it  had  been  agreed  to  Z  J  '^^  ''^^^"'^'•^»*  ^-  reciting 

plaintiffs,  and  contlrgcovenaftlTortitr"'"  "°^'^^  ^^'^  ^^  ^''^ 
evidence,  by  substitutinf  for^roftt  '  7"  '■''"™"''  ""^^^^J 
which  did  not  belong  to  /    another  ?  f  "'"^^'^ ''^  "'^^'-^ke. 

time  of  creating  the  mortgi  and!  :  T"',  *°  '^  ^"^  ••^*  "- 
by  him.  ^^^ '  *'"'  '^^"'g  the  only  other  lot  owned 

Such  a  mortgage  is  not  voluntary  or  withonf 
exclude  reformation.  *  consideration  so  as  to 

After  the  creation  of  the  mortffiap    \r 
tuted  lot  at  an  absurdly  S^Itf uri"        T'V""  '■  '"^^  -•^«*- 
wise  attended  with  suspicio     wl'  !  TV''^  '^'  '^'^'  ''*^'"g  °ther- 
statuto  of  Elizabeth.  '    ''  ''*  "''^'^  ^«  fraudulent  under  the 

A  writ  was  in  the  hands  of  the  sheriff  nt  *»,         •. 
against  /.,  at  the  time  of  the  dm  1,    .,  •?'*  "^  ^^'  P'^^^^^ff^ 
deem  the  plaintiff,  and  at^ZTj\:''V'f''''  *°- 
dismissal  had  the  effect  of  a  deorlT  fl       ,  ''^^^  *°  '^^■'   ^""^h 

-^eW.  notwithstandintr  thnrfh    ''f'"'^."^  foreclosure  against /. 

their  debt  agS"^.  \tey  l^^^T  "^^'*  ^^"^^^  ^  *«  — 
mortgaged  premises.  ^        ^  P"''*^°"  *'>  reconvey  the 

This  was  a  .suit  instituted  by  The  Banh  ni  T  . 
against  the  defendants  /rmn  an  ^^  '^  f'"'''^^' 
purpose  of  correcting  a  n  ortra^  ex  7??' ^'^ '^^ 
to  the  Bank,  by  insertincTllf ^.  ^  T^^^  ^^^  ^'"'''^ 
time  by  /. J Ji,  the  X  ;l  Tt  Til  ''  *'^^ 
inserted  by  n.istake,  Ld  \v^fil  ^  r^".^"'^  ^^^^  ^^^« 
o-ed.     The  other  fa;tsappr;tthXrt:-^^^ 

plafnti^^^'^^''^' ^- ^-^^  ^ 

M..  Moss,  for  the  defendant  J/orri,9ori. 
Mr.  /y/ac^.  for  defendant  7vu-e,i. 
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The  Merchants^  Bank  v.  Morrison  (a),  Goff'v.  Lister 
(h),  Graham  v.  Chalmern  (c),  Nicholson  v.  Dillabough 
(d),  Cameron  v.  Gunn  (e),  Acre  v.  Livingstone  (/), 
Crofts  V  Fenge  (g). 


Spragoe,  C. — I  think  it  clearly  made  out  by  the 
evidence  of  Iricin,  the  mortgagor  to  the  Bank,  that  it 
was  by  mutual  mistake  that  the  first  parcel  of  land 
described  in  the  mortgage  was  inserted  therein,  instead 
of  aLiothe.'  parcel,  which  he  swears  it  was  intended 
should  bo  inserted.  His  evidence  is  also  that  he  owned 
thelatt"v  pprcel  and  did  not  own  the  other;  and  that 
is  itself  very  cogent  evidence  of  the  intention  of  the 
parties.  I  think  the  mistake  is  made  out  satisfactoi'ily 
by  the  evidence. 

But  it  is  objected  on  behalf  of  the  defendant  Morri- 
son, that  parol  evidence  of  the  agreement  to  give  this 
mortgage  is  not  admissible  within  the  Statute  of 
Frauds.  It  does  not  appear  certainly  upon  the  face 
.Judgment  ^f  ^jjg  mortgage  that  there  was  any  agreement  to 
mortgage  the  land  in  question;  but  an  agreem '3nt  is 
stated  in  the  recital  to  the  mortgage  that  Irwin  should 
give  a  mortgage  u])on  some  lands,  i.e.,  that  he  should 
execute  that  mortgage  by  way  of  collateral  security 
for  the  payment  of  certain  notes  held  by  the  bank,  on 
which  the  mortgagor  was  indorser  for  one  S.  P.  Iriuin. 
The  mortgage  contains  a  covenant  that  Irivin  had 
good  title  to  the  lands  mortgaged.  We  have  then  two 
things  solemnly  stated  by  Irwin  in  writing  under  seal ; 
that  he  had  agreed  to  give  a  mortgage  on  certain  lands, 
and  that  the  lands  on  which  he  did  give  the  mortgage 
were  his  lands.  There  was  then  fraud  unless  there 
was  mistake.     But  it  may  be  said  that  conceding  that 


(a)  21  «r.  1. 

(c)  7  Gr.  597. 

(e)  25  U.  C.  E.  77. 


{b)  14  Gr.  451. 

(rf)  21  U.  C.  E,  591. 

(^)26Gr.  282, 


iu)  4  Ir.  Ch.  316. 
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f     J  invtn,   the   inortgaffee   ha'^   «f;il     +  ,_ 

what  parrol    fl,«  ^  .     »"©'-«   nas   stiJl     to  prove  * — v— 

«  hero  a  .«h,  •^i    ,iffi^';  y     It^it  T""''  """  ""'°     '"'' 
o'lty  which  the  ConrTrT  '  ''°>''<'^«-.  O'lM- 

ooption,   to   U:tZl'"'^\T\'''f"''"''^''''^- 

-"t  httr:Stfh  ""■■  """-  ^'""'•^  (^  "We 
-lief,  and  ^WrLt^S '"  T''  ">^^ '^^■^^ 
•™tteneo„tmct,amnn..  f  '■=  ™,y  and  r,f„rm 

accident  and  m   tak     1  ■■    "™  '"P°"  "'«  S"™''  of 
of  fmude.eepZ,to'tI'"°''"'f  '^^™'"S,  like  o»,es 
parol  evidence   an  la,  r  T""'  '"''■■  ^'''"*  ''^I'-les 
a»  the  rule  ifelf     If  t  e       >7"'™  "'"  »™cpoIicy 
V  the   othe       He    tir      :*"*?"'■"'«  »<'"""ed 

overturn  any  ruk  „f  ellv  h'  "*''"'^-  "°* 

it  wouW  act  upon  L  e'  Jt  ^7r'"«  "'°  '^'«'' '»" 
And  ifit*o„,d7epo  e'rhvot"    w'  '"""™™*- 
»tirfactory.   ,„d    cLivlLt  t  „  ""i™"'  '""™'y  •"""-•"'• 
reason,   for  relief  w„\  d "e" „  t„  Z  T"'   ""^ 

Courts   of    Equity   will   ™nt   -.I-  t   • 
mistake  in  written  cnt,;  *"  '"'  ■"   eases    of 

the  mistake      tp™!,:'V',°.  ""'j"*™  ^^ '-'  °' 
i^  fairly  impliedZ^tt  rarroflhe^  ""'  ""'"  " 

Once  get  over  the  diffic"ltv  th»f  *     '™f  "'"o"'' 
evidence  that  we  can  »?!,  \  .  ,  '  '■'  "'^  ^y  P™1 

should  be  insert  dwf  I  tiri"  '!  T  ^«™'^ 
parcel,  other  than  those  tertd  inT  1  °"'^  °"^ 
■t  is  too  clear  to  admit  of  doubt  thltl^T''"'"'  »" 
was  the  one  that  he  a.vreed   ,„  .         one  parcel 

^^II^IP"-^^ 

(«)  Equ.  Jur.  Sees.  156  and  162. 


3U0 


ml 


rli 


Ml 


I 
i 

in? 


i     I 

Hi 

13" 


400 


CHANCERY  REPORTS. 


1881. 


the  case  within  the  rule  which  I  have  last  quoted  from 
Mr.  Justice  Story.  The  fact  oilnvln  having  title  to  only 
one  other  parcel  is,  in  my  mind,  sufficient  without  his 
parol  evidence,  that  it  was  agreed  that  the  mortgage 
should  be  upon  that  parcel,  it  is  not  only  fairly  but 
necessarily  to  be  implied  from  that  circumstance. 

Mr.  Moss  objects  further,  that  this  mortgage  being  for 
an  antecedent  debt,  and  no  further  time  being  ^hereby 
given  for  paynn-nt,  the  mortgage  was  without  consider- 
ation ;  and  it  is  therefore  not  a  case  for  reformation. 
This  objection  is  in  part  met  by  the  grounils  on  which 
the  Court  proceeds  in  reforming  instruments  as  stated 
by   Mr.   Justice   Story.       The  reformation   proceeds 
upon  a  distinct  heau  of  equity,  the  correction  of  mis- 
take produced  by  accident  or  inadvertence.     The  doc- 
trine is  well  explained  in  Mr.  Spence's  work  on  Equity 
Jurisprudence,  p.  413,  ch.   16,  sees.  2,  3.     It  is  not  ne- 
cessary for  the  purty  seeking  such  relief  to  shew  that 
he  was  entitled  ia  law  or  e(iuity  to  such  an  instrument 
Judgment,  g^g  n^^j^  which  he  seeks  to  have  reformed ;  but  already 
having  an  instrument  he  shews  that  it  was  by  accident 
drawn  up  differently  in  some  respects  from  what  was 
intended  by  both  parties ;  and  accident  was.  as  stated 
by  Mr.  Spence,  "a  circumstance  on  which  relief  might 
be  obtained  under  the  Roman  system  of  jurisprudence, 
on  the  ground  of  natural  justice,"  and  that  principle 
was  at  an  early  date  adopted  by  the  Court  of  Chancery 
in   England.      This   case   is  distinguishable    on    that 
ground  from  the  case  of  Croft  v.  Fenge  (a),  cited  by 
Mr.  Mos8.     There,  there  had  been  an  instrument  exe- 
cuted in  which  there  was  a  mistake,  but   the  relief 
sought  was  to  have  a  mortgage  executed  in  pursuance 
of  a  promise  which  was  held  not  to  be  founded  on 
valuable  consideration. 

It  is  true  that  the  Court  will  not,  unless  by  consent 
of  parties,  reform  a  voluntary  deed  ;   but  I  apprehend 


(a)    llr.  C'hy.  316. 
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"■*'  "  'nortr, go  given  to  secure  Davm„„,  „<■ 

cedent  ,Iol,t,  d.,e»  „„t  fall  Jth  ^  f'f"'™'  «'  >"  ""te- 

do  not  understand  if,-  „;'""""""  "^tegory ;  and  I 

The  bill  by  amendL  r  '?  ™'™''  '!»'  it  doe,, 
the  date  of  the  pt^  :  :T  "f  °'.'"*'  ">''  -«"■  that  at 
in  the  hand,o7th   Ziffa  :'-r™  ^'■«  P'^-tiff,  had 
the  defendant  iZn     rl'  ""t  aga,n,,t  the  land.,  of 
•hcwin,,  „  Mil  h,  7-  ■  ■  I'^'^dante  meet  thi.,  by 

'and  oo'n;  il'  n  th?,:°f  ""°*"  '°  ™^-"  '^» 

otw  -4a.«i':„rt,,r  ir  zi'tr  -"  <» 

of  the  sum  founi  due  toVh     h"   l"'""  '"  "*'  '"it, 

ciain,edwasanel!etio:    ;t  tnVtrr    ","  "   " 
wit  against  the  landsnf  rJ  foreclo.,e.    A 

of  takh,g  the  orde,  t  ais^ir  ""  "■""' "'  ">«  <""« 

de.-.ptio„  in  the  Lt; !;",:»:'-"  -^-■'^  -^  - 

it  does  not  constitute  a  bto5™"'e ,"  ^ol  "T^^'  '"' 
accept  those  lands  in  satisfactil  of tis  debt"  T t"  "'"•"' 
may  still  sue  for  the  debt  fl,.      "'""debt;   for  he 

only  to  open  the  Wll'^  Tht  i  I'^T  '^^ 
the  order  is  in  a  foreclosure  sui  wt  ""fu  "'^'''' 
^s   in   a   bill    to    redeem     il  x^      '  *^'  "^^^^^^ 

greater.  ""'    '*'   «P«ration    cannot    be 

The  land  which  is  the  subiepf  of  fi,- 
part  of  the  subject  of  the  red tX     ^^''^r  ?" 
the  land  actually  comprised  in  tb„  °'''>' 

■and  in  luestion'remaildlnTaw  :he  ST  ,   ^!"' 
Was  there  anything  to  nrevmt  Tl,  '■""*• 

bank  operating  upon  it  f  rT  "'""=""''"  "'  the 

the  bank  vv  JpTecId  d   bv  tl'!  ™,'  """""^  ""'- 
redemption  suit     Tl"7;  ,  .°"''"'  ^'"'"  '"  the 

do  not  see  that  it  is  a  bar  Tr        ^,     '  '""'''■    -t 
debt  by  process  i„  „  ^J'^'^  *«  .""'"'^  ^^""i-ng  its, 

not  extinguished;   and   tt"eS-:t''"of  ^l^  ^ 

ol- VOL.  XXVIII  GR.  ^^ 
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1881.    (li.smins  a  redoinption  hill  is  not  necessarily  more  than 

'— '^^"~'  to  pnivcnt  tho  mortj^'agor  from  continuing  to  exerciso 

Toronto    a  privilege  which  lie  had  songht  in  this  C'ourt,    and 

Irwin,     had  failed  to  exerciso  within  tho  time  prescribed  by 

tho  rules  of  the  Court. 

My  brother  Proudfoot  must  have  taken  this  view 
of  tho  position  and  rights  of  the  parties,  when  he  made 
tl»e  order  of  the  1st  of  March,  1880.  I  do  not  think 
that  order  neces.sary  to  the  plaintiffs'  case.  It  was 
indeed  made  'pendente  lite,  and  the  defendant  MorHaon 
was  no  party  to  it. 

If  this  view  be  correct  it  alone  is  sufficienf  to  entitle 
tho  bank  to  come  to  this  Court ;  for  tho  defendant 
Morvimn  assumed  to  be  owner,  and  was  cutting  tim- 
ber, to  the  detriment  of  the  plaintiff's  security. 

It  is  not  however  the  only  ground  Upon  which  the 
plaintiffs  are  entitled  to  relief  Morrison  knew,  as  ap- 
pears by  his  own  evidence,  that  Irwin  was  largely 
indebted  to  the  Ijank,  and  that  ho  had  no  means  of 
Judgment,  payment;  but  ho  thought,  as  he  found  nothing  regis- 
tered against  this  particular  parcel  of  land,  that  ho 
might  make  the  purchase ,  and  ho  did  make  it  at  an 
absurdly  inadequate  price.  I  think  it  a  case  within 
the  Statute  of  Klizabeth. 

I  cannot  say  that  it  is  ma<li'  out  that  Morrison 
knew  that  it  was  intended  that  this  land  should  be 
comprised  in  the  mortgage  to  the  bank,  and  was 
omitted  by  mistake.  Irivln,  while  dealing  with  Mor- 
rison for  its  sale,  believed  that  it  was  actually  com- 
prised in  the  mortgage,  and  I  think  it  is  a  proper 
inference  from  what  passed  between  them,  that 
Morrison  suspected  at  least  that  it  was  omitted  by 
mistake. 

Tlien  the  conveyance  between  the  parties  was  what 
is  called  a  quit  claim  deed,  expressed  to  be  of  the 
interest  of  Invin  in  the  land,  and  without  covenants, 
itself  a  circumstance  of  suspicion  if  not  more.  It  is 
contended  that  a   conveyanc      in  Umt  fuiiii  has  llie 
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tno  mortga»re  rofuniic.l  fi...*  m  ^"<'' '  ^»''»n.  to  have   Ton„.to 

to  that  e.,uity      I    o  i       \f  "''r^^'^  *«'^'^  ^^  subject     ir;^ 

correct ;  hut  Uh  nk    t    "f    "'  *'^"  "'"^^^"^'^  '■"  ""^ 
tiffi.'  case.  ^  ''  ""^  "'''^^•^^'^•y  to  the  plain- 

ly conclusions  then  m-o    M,„* 
an.l  /min  a  case  f    "1?      '^  ^"'!  ^^^^'^^'^  *he  hank 
clino  to  think  Zt!  f  r  "''^''"  '^  '"^^^  «"*•    I  in- 

--nyei.eu2l:.^:,t;S;f;^r?^^^ 

stand  before  the  Court  in  f  ^  '  '     ''^  ^''  '^''''  "^^ 

purchaser  rb,  value  '''''*'""  "^  ^"  ^""o^«"t 

I  tJiink  the  transaction  is  succossfnllv  J  i.    ,  . 

S:^-pureha.voiar;f:ti::^-,_ 

The  plaintiffs  are  en     led        H      '"  "''"'""• 
"houhl  have  made  thpt?,    ,  '"'  "'•''*^'''  '^"^  ^hey 

only  he  allows;  1       :;'t  r  "  "n '  ^"^^  ^''^"'' 
to  if  they  had  done  so  '^  "°"^^  ^^  ^^^^^^^^ 
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Chamberlain  v.  Sovais. 


11 


Judgment  creditor— Mortgagor  and  Mortgagee— Principal  and  awrefj/. 

In  a  suit  to  redeem,  the  plaintiff  was  a  judgment  creditor  with 
execution  in  the  hands  of  the  sheriff  against  the  lands  of  the 
defendant  iS.,  which  lands  were  subject  to  a  mortgage  to  L.,  whose 
executors  were  also  defendants.  At  the  hearing  the  Court 
[Spbaoge,  C.,]  declared  the  plaintiff  entitled  to  theeame  relief  as 
upon  a  bill  by  a  puisne  incumbrancer  against  a  prior  mortgagee 
and  the  mortgagor,  and  that,  notwithstanding  R.  S.  O.  oh.  49, 
sec.  5,  inasmuch  as  he  could  not  establish  his  right  in  the  County- 
Court,  in  which  he  had  recovered  his  judgment,  ao  as  to  obtain 
as  effectual  a  remedy  as  that  sought  in  the  redemption  suit,  he 
might  resort  to  equity  to  obtain  relief. 

The  executors  of  B.  were  also  liable  upon  the  judgment  recovered  by 
the  plaintiff,  B.  having  been  a  defendant  in  the  action,  and  by 
their  answer  set  up  that  they  were  liable  only  as  sureties  for  the 
defendant  S.  All  parties  interested  were  represented  in  the  suit, 
and  no  one  objecting  thereto,  a  reference  was  granted  at  the  instance 
of  B.'s  executors,  in  order  that  they  might  establish  the  fact  of 
suretyship,  in  which  case  they  would  be  entitled  to  the  same  relief 
as  was  granted  in  Campbell  v.  Robinson,  ante  vol.  xxvii.,  p.  634. 

'  Hearino-   of   motion  for  decree,  under  the  circum- 
stances  stated  in  the  judgment. 

Mr.  Beck,  for  the  plaintiff. 

Mr.  G.  H.  Watson,  for  the  defendants. 


reb.  18th.  Spragge,  C. — The  plaintifiF  recovered  judgment  on 
the  15th  of  February,  1879,  in  the  County  Court  of  the 
county  of  Peterborough,  against  the  defendants  Henry 
Sovais  and  Selina  Sovais,  and  one  Ferdinand  Barude, 
whose  executors  are  also  made  parties,  for  $63.18,  and 
placed  in  the  hands  of  the  Sheriff  writs  against  goods 
and  l^nds.  The  writ  against  goods  has  been  returned 
nulla  bona,  and  the  writ  against  lands  is  in  the  hands 
of  the  sheriff. 
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executors  are  made  parties.  '""'2''  ""'"''<'    soi,. 

The  plaintiff  prays  to  be  let  in  *„      i 

gage  to  W,,  Ld'for  furttV  e  ° f     lui'  ^'"T 
asks  for  foreclosure  '®  ^^'"  ^^ 

relief  sought  by  thi,  bilr       Zl  ^  ""'"■<"■  """  the 

the  couut;  Cot  "Zu'  lut .:;»:  *'""^'  '- 

e^^;  an.  the  »™  obJeetiritC-rri^hT 

The  executors  of  _Baviirfa  »io 
the  bi„,  and  set  up  tf:2tZl:Z,.u7  """" 

sre.°''-'-----^crth:S:rt 

mortgage  and  his  juSltdetr'^'M'"  ''°'''  *« 
the  &«a«,  and  his  jud «lT'"    ^/'''°"^^^ 

of  5.™*;  butonljIin^Ca"  iTttth-""'"-! 
agamst  the  executors  at  law     A,T  7,,   ^l""^°^<"'<^ 

this  bill  made  „y  the  defenlntIV  \'"'°"°"  *" 

might,  in  the  aeMonatt:ta;:r;.''°  ■''""'* 
redemption  of  the  defendants  &«•;•"„*!  T'^f 
pleadings  mentioned.    He  was  el^M  ,  '"  *" 

Court,  if  he  could  therebv^bT,  """'  '°  *'>''' 

remedy  than  he  couldtS  aut  \^Z  1^^, 
himself  purchase  hnf  if  h^  j-j       ,  ^  "®  ^^"^d 

protect  .^sdeb:::  the'mort;^:^  IL^tT'"  'T  '» 
debt.    Coming  to  this  Co,Trt>,  I  "'"''«'«« 

-egage  debt  and'irnor^detrZXl^  t 

this  he  assumes  that  the  land  is  worfl  ,°   °'°*-    I" 

debt,  and  something  besides  norn™   4''  ^"1'^' 

-o„„t  of  his  own-  debt  b^yondT  m^C  tbt 
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1881.    because  he  might  take  that  course  as  the  best  thing 

^—^ — '  that  he  could  do ;  and  he  would,  in  the  event  of  fore- 

^"°v'!'''''°  closure,  still  retain  the  right  to  sue  for  his  own  debt, 

''°'""'"     and  I  suppose,  as  an  assignee,  for  the  mortgage  debt 

also,  a  right  which  he  would  net  have  if  he  became 

purchaser  of  the  equity  of  redemption  at  common  law. 

The  plaintiff  is  therefore  in  a  more  advantageous 
position  for  the  recovery  of  his  debt  by  coming  into 
this  Court,  than  he  would  be  at  law. 

I  do  not  see  that  the  Administration  of  Justice  Act 
helps  the  contention  of  the  defendants.  The  plaintiff 
could  not  have  so  framed  his  County  Court  suit  as  to 
obtain  the  remedies  that  he  obtains  in  this  Court. 
So  section  5  of  the  Act  does  not  help  the  defendants, 
and  section  11  applies  only  to  interests  in  land  which 
cannot  be  sold  under  legal  process,  but  in  equity  only. 
It  would  be  idle  for  a  judgment  debtor  to  go  to  a  Court, 
or  to  a  Judge  in  Chambers  for  a  summons  upon  his 
debtor,  to  shew  cause  why  an  equity  of  redemption 
Judgment,  should  not  be  sold. 

The  course  that  is  taken  by  the  plaintiff  in  this  suit 
might  certainly  be  taken  from  improper  motives,  in 
order  to  make  unnecessary  costs,  or  to  oppress  the 
defendants.  It  might  be  that  the  land  was  of  such 
value  as  would  certainly  realize  the  plaintiff's  debt 
beyond  the  mortgage,  but  nothing  of  the  kind  appears 
here,  nor  is  even  suggested  by  the  answer  put  in  by 
these  defendants. 

With  regard  to  the  relief  claimed  by  the  executors 
of  Barude  against  the  defendants  Sovais.  If  the  fact 
be  that  Barude  was  surety  of  the  defendants  Sovaia, 
he  was  of  course  entitled,  upon  their  default  in  pay- 
ment, to  file  a  bill  to  compel  them  to  pay.  His  execu- 
tors ask  for  leave  to  prove  in  the  Master's  Office  that 
he  was  surety  as  alleged.  All  parties  are  before  the 
Court,  and  none  object  to  this  [course.  Under  the 
circumstances,  I  will  not  put  the  executors  to  file  a 
bill    The  direction  will  be,  that  in  the  event  of  the 
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him  i„  this  Court  tLt  at  L     R       "''"''•'^  ^S"'""' 
The  costs  will  be  on  the  lower  scale. 


(a)  27  Gr.  634. 
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School  Trustees  of  the  Township  of 
Hamilton  v.  Neil. 

Officer*  of  corporation — Irregular  appointment  of— Payment  to. 

One  T.,  who  acted  in  the  capacity  of  Secretary -Treasurer  of  the 
plaintiflfs,  who  had  not  been  appointed  in  writing,  and  had  not 
given  security  as  required  by  the  Statute  in  that  behalf,  absconded 
with  certain  moneys  which  had  been  received  by  him  as  such 
Secretary-Treasurer  from  the  defendants.  The  plaintiffs  had  recog- 
nized T.  as  their  Secretary-Treasurer  by  intrusting  him  with  the 
custody  of  their  books  and  papers,  by  allowing  him  to  receive 
moneys  for  them,  by  auditing  his  accounts  and  receiving  and  ap- 
proving of  the  auditor's  reports. 

Held,  that  R.  S.  0.  cap.  204,  sec.  99,  which  provides  that,  in  the  case 
of  a  rural  school  section  corporation,  the  resolution,  action,  or  pro- 
ceeding of  at  least  two  of  the  Trustees  shall  be  necessary  in  f  rder 
lawfully  to  bind  such  corporation,  does  not  apply  to  acts  ot  duty 
of  the  Secretary-Treasurer ;  and  that  payment  by  the  municipality 
of  school  moneys  to  T.  was  binding  on  the  trustees. 

Held,  also,  that,  if  a  person  acts  notoriously  as  the  oflScer  of  a  corpo- 
ration, and  is  recognized  by  it  as  such  officer,  a  regular  appointment 
will  be  presumed,  J.nd  his  acts  will  bind  the  corporation,  although 
no  written  proof  is,  or  can  be,  adduced  of  his  appointment. 

To  a  bill  by  a  rural  school  section  corporation  to  compel  the  muni- 
cipality to  make  good  money  paid  bv  the  municipality  to  a  person 
alleged  not  to  be  the  duly  appointed  officer  of  the  corporation,  the 
treasurer  of  the  municipality  is  not  a  proper  party. 

This  was  a  bill  against  The  Corporation  of  the 
Toionship  of  Hamilton,  and  Neil,  their  treasurer,  to 
compel  the  defendants  to  make  good  to  the  plaintiffs 
a  sum  of  $471.13,  paid  by  the  township  of  Hamilton 
to  the  treasurer  of  the  plaintiffs. 

In  1879,  the  plaintiffs  required  the  defendants' 
towmship  to  levy  on  the  property  in  School  Section 
No.  7,  for  the  purpose  of  paying  the  salaries  of  school 
teachers,  to  the  amount  of  $471.15 ;  in  obedience  to 
which  requisition  the  township  collected  the  required 
amaurit  and  paid  it  into  the  hands  of  one  Turner,  who 
-was  acting  as  Secretary -Treasurer  of  the  plaintiffs,  and 
■who  afterwards  absconded  without  accountirg  for  the 
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amount  so  paid  to  him     t\.      i  •  ,.«. 

these  money^  Jere  truTt  J      ^     1^'^'  '''''''''^  '^^'    ''''■ 

the  hands  of  Z  d!j     i  T'^'  "^  *^"  I^'^'"«ff«  i^.-^^ 
.auuH  or  tne  defendants,  and  flinf   r^o,         j.  ^   ^o*"""  Tru.. 

5r^^'  could  not  be  received  as  parent  tol?.*'  "-"' 
tiffs.     The  defendant  Mil  was  tlT.  ^^'T  ""^"" 

township  and  the  plaintiffs  c^tfu^ledTris        .'      "" 
he  was  jointly  bound  with  iha  *        ?  '  ^'^  ^"^'^' 

the  sum  lost  by  T 'rl^'t  *J VT'^?  *°  "^^'^^  ^^^'^ 

dants  ne  ToZsIr^'ntXr  ant V'/ '^'^'^- 
treasurer  thereof  «nl«      f'^f'^""^  and  ^et^  as  the 

the  usual  manner  and  itlZ,      I  f"  ^-^  "■«"  '" 
plalntiffi  it  arose  in  !      ^     '^  '""'  ''"™<'  '»  «>e 

^kesec„r.;rjarsre  :??.:'■■  "^?'r  '- 

as  treasurer  to  the  Board  of  sl^  ,  t.       """  ''"''''' 
he  himself  was  one  ^™*'"'  "*''^W'='' 

The  cause  came  on  for  hearing  ™*  r>  i 
Autumn  sittings  of  1880.  ^  "'»  »*  ""^ 

Mr.  J.  W.  Ke,-r  and  Mr.  Moss,  for  the  plaintiffs, 
dan"'"'  ''""™"'  *  °-  ™^  «■■•  ^-.  fo'  'lefen. 

^«™s;or::?p::-;X^----' °^i-d  that 

fcr^  V  ,^,Z2/c?er  (a),  Walker  v.  S.„u,.,c^.  A  J  TT.ll 


fUi 


'  ■  ■ 


v,\ 


»  f 


(a)  13  Gr.  66.  ,,,  ,  ^ 

(c)  L.  R.  1  c.  P  fi67  *)  3  Swan.  1,  62. 

_„  («)  25  Gr.  460. 
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1881.        Proudfoot,  V.  C. — The  only  question  is,  whether 
^■•^"'^*-'  the  defendants  or  the  plaintiffs  are  to  suffer  the  loss  of 
^'"fonS"  the  school  rate  for  1879,  levied  by  the  defendants,  and 


tCC8( 


Neil. 


3Ut  Jan. 


''iramiiton  paid  to  Dr.  Turner,  one  of  the  trustees,  and  who  also 
acted  as  secretary-treasurer  of  the  board. 

There  does  not  appear  to  have  been  any  wiitten  ap- 
pointment of  Turner  as  secretary-treasurer;  but  it 
appeared  that  he  was  appointed  to  the  office  in  1877,  i.  ic- 
ceeding  Lapp,  who  had  previously  acted  in  that  capacity. 
Turner  had  possession  of  the  cash  book  and  papers. 
The  cash  book  was  the  same  that  had  been  used  by 
former  secretary-treasurers,  and  his  accounts  were 
audited  by  the  auditors  as  being  accounts  of  the  secre- 
tary-treasurer, once  on  the  8th  of  January,  1878,  and 
once  on  the  6th  of  January,  1879, 

The  former  reporf  was  adopted  at  a  meeting  of  the 
trustees  on  the  9ta  of  January,  1878,  the  latter  on  the 
8th  of  January,  1879. 

At  a  meefng  of  the  defendants'  council  on  the  1st 
jttdnment.  of  December,  1879,  the  Reeve  was  authorized  to  sign 
orders  on  the  treasurer  in  favour  of  the  trustees  of 
the  school  section  in  question,  for  $471.15,  and  that 
the  order  be  made  payable  at  Cobourg  en  the  20th  of 
December. 

On  the  1st  of  December  the  reeve  signed  an  order 
on  the  treasurer  of  the  township  to  pay  to  the  trustees 
of  the  school  section  that  sum,  and  it  is  now  produced, 
indorsed  by  Dr.  Turner.  It  does  not  contain  any 
limitation  of  payment  to  the  20th  of  December ;  and 
it  appears  to  have  been  paid  by  the  check  of  the 
township  treasurer,  dated  the  16th  of  December,  fo'- 
$460.67.  The  difference  of  amount  was  caused  by 
deducting  Dr'  Turner's  own  share  of  the  rate. 

Dr.  Turner  absconded  about  the  middle  of  December, 
carrying  off  the  funds. 

On  th'^  31st  December  the  two  remaining  trustees 
sign  the  annual  report  of  the  school  section  for  1879, 
and  it  is  sealed  with  the  seal  of  the  rjiunicipality, 
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made  '"'"'^''  arrangements  will  have  to  b^  --^ 

made  for  payment."    And  ^a/^,  one  of  the  Tmlf      ^'=''-'  ''- 
siffnino-   the    i-AT^«,.*    i    x-^   ,'/' ""'^  01  tne  trustees  tees  of  the 
feuiii^   uie   leport,   testified  that   Tumei-  wn.,   fV^.^H  "^JJi''^' 
treasurer  meant  ^"^  Hamilton 

respo'ltlf;,?:"  "^"  -^^^"^  ^«  -^^^^  '^^  township 

trrml  'nd T'  .^"".>"^"^  ^PP-"*^^  -cretary- 
treasuiei,  and  therefore  that  the  money  naid  fn  i./ 

did  not  get  into  the  proper  hands  and  that  th 

-nt  was  made  before 'the   time' :;poLt:i  t^^^^^^ 

township  council  for  payment  ^ 

reason  why  it  might  not  be  paid  sooner 

does  not  apply  to  the  act,  of  duty  incumber  on 
the  secretary-treasurer.  It  applies  bo  doubt  t^  th! 
appomtmentof  secretary-treasurer,  but  it  neve^  It 
mtended  to  require  two  trustees  to  sign  receTl  Z 

iands.  In  fa^t  section  102,  that  defines  the  duties  of 
a  treasurer,  clearly  shews  that  he  is  to  recrive  the 
m^^^and  ho  is  to  give  security  to  accrr-: 

The  rule  is  laid  down,  and  is  pxemnlifiA^  i, 
-es  in  Tayl^  on  Evidenc.  sec" 3^ ttt  a'™! 


!'■• ' 
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188 1 .    acting  in  an  official  capacity  is  presumed  to  be  regularly 
'"-"v— '  appointed,  and  no  distinction  is  recognized,  though  the 

Bohool  Trus-    ^^  .i       i         •  -i-  i 

tees  of  the  appointmcnt  must  nccessarily  be  in  writing  or  under 
HMniiton  ^eal,  or  though  proceed. ngs  be  criminal  or  m  the  hign- 
Ne".  est  degree  penal.  And  Judge  Dillon,  in  his  work  on 
Municipal  Corporations,  sec.  152,  says,  that  the  same 
presumpti  ns  which  are  applicable  to  individuals  are, 
in  general,  applicable  to  acts  of  corporations.  Thus, 
if  a  person  acts  notoriously  as  the  officer  of  a  corpor- 
ation, and  is  recognized  by  it  as  such  officer,  a  regular 
appointment  will  be  presumed,  and  his  acts  will  bind 
the  coi-poration,  although  no  wi-itten  proof  is  or  can 
be  adduced  of  his  appointment. 

In  thii  case  the  plaintiffs  recognized  Turner  as  their 
secretary-treasurer,  intrusted  him  with  the  custody  of 
their  books  and  papers  in  that  capacity,  allowed  him 
to  receive  money  coming  to  them  in  their  corporate 
capacity,  had  his  accounts  audited  by  their  auditors, 
and  received  and  approved  of  the  auditors'  reports, 
-ladgment.  J  think  it  is  too  late  now  for  them  to  say  he  was 
not  legally  appointed,  and,  though  I  regret  to  have  to 
do  it,  I  must  dismiss  their  bill,  with  costs.  And  they 
will  have  to  suffer  for  their  neglect  in  not  taking 
the  security  they  ought  to  have  done  from  their 
officer. 
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Re  Fletcher  et  al. 

reachea  their  hall/a:;  l^S,  ;;-«■"«  *«  ^^^^  ^-^-t  had 
a  consiclerable  balance  r«.nainec  ,T,  e  to  5  r  T?"*  °^  *''''  •="«*' 
under  the  order  of  taxatir      uS^^^^^^^ 

had  been  able  to  ^11.70  ly  I  la^I  "7"*"";  '"*  "^  ^''-'^ 
iaereupon  a  .notion  was  n,a  le  to  s  "k  h  "r  t  *'"  '*^'*  '  '^^ 
m  default  of  payment  of  the  amon!/  '"''"*"''''  *^^  ^^e  roll 

[B.AKK.  V.cljLwever  ."  ZTT;^  '"^'-  '^'^  ^"-* 
treated  the  claim  as  a  debt  froml!  •.  "'"*  ^^'  ""^»*  ''^^ 
ceeded  to  a  sale  of  all  t  1   IZu?  '""^  *"  ''"'"^"'  -"^  P™' 

opinion  that  he  coul  1  o  til Tl""'  ""'^'^  •''"^■'^""""'  --  "^ 
and  might  have  exercL  ^Ult  ZlJ'^l  1"'='^  ''^  '^^'^  ^-« 
of  the  money,  nu.oonduct'  TS  "a^t  'I  :  f -r"'^'^^'"^"* 
shewn  that  would  warrant  the  in?  /  ^ohcitors  could  be 

refused  the  application  wih  col      "'"""''  "'  "'^  ^'""^^  '  -'i 

The  late  John  C.  Kirkodfrlrh  ..f  ni  • 

the  partner,  Mr.  «!«,«    a  p' ^  of' a^ !  ""';' 
him  to  dispose  of  and  ,ell  a  ^7Z i  T^  *"' 

belonging  to  KirkputrilltN  ""'^  '""'°« 

be  c-one\nd^  tt""l  '^Sr'""'*'™'""  ""'""^ 
management  and  cW,!LfHr™^  '"™''""^  *-> 
done  by   Mr    «e(X,      T ,f  m '"  '""""'''"■  "^'''^  ^'^ 

by  the  Arm  as  solicft^r,  [„  t,,e  '  s  "7  ™  "^''«^''  '"^ 
effected  of  ti.e  tannery  brsi^r^t^k^lrtr 

sale  S  ti\li^:t~r  .e'S;-:™?!^  ft 
were  received  by  the  solicito,;  and  deposited  tthet' 
to  theu-own  credit  in  a  bank,  except  aCrt  of  fh 
ceeds  of  the  sale  of  the  tannery,  viz  ?  '  00 )  1  /"t 
a  promissory  note  was  taken  1^;  Ihe™  l'  T  T  '? 
proceeds  of  the  hint  •(„  i    "  *""'  °f  the 

1  oi  the  bank  stock  was  remitted  to  the  client. 
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and  tho  client  being  about  to  go  abroad  about  1st  of 
January,  1880,  Vecame  anxious  for  a  full  settlement, 
and  consid<>rable  correspondence  took  place  between 
him  and  his  solicitors.    Finally  on  the  13th  January, 
J  880.  Mr.  Kirkpatrick  sent  his  son  to  the  office  of  the 
Holicitors  to  obtain  a  settlement.     At  that  time  the 
authority   of  the  solicitors   was  terminated,  and  the 
relation  of  solicitor  and  client  had  ceased.     A  portion 
of  the  moneys  realized  on  the  sale  of  stock,  as  well  as 
of  the  tannery  business,  had   been   remitted   to   the 
clients;  but  on    the   13th  January    1880,   there  still 
remained  in  the  hands  of  the  solicitors  about  83,000, 
and  also  the   promissory  note  above  mentioneJ,  taken 
in  their  own  names,  for  S2,000,  which  became  due  and 
was  paid  to  them  a  few  days  subsequently.     The  soli- 
citors refused  to  pay  over  any  part  of  the  moneys  in 
their  hands,  or  to  give  up  the  promissory  note,  on  the 
ground  as  stated,  that  they  were  then  at  arm's  length  ; 
fltatement.  that  they  had  a  bill  of  costs  amounting  to  32,000  or 
more,  and  that  their  bills  of  costs  were  not  made  up  ; 
and  that  the  client  might  proceed  to  get  them  and  tax 
them  according  to  law ;  and  they  also  refused  to  pay 
the  balance  of  moneys  in  their  hands,  after  deducting 
the  probable  amount  of  costs. 

Mr.  Kirkpatrick  died  shortly  afterwards,  and  the 
petitioners  were  appointe<l  executors,  and  subsequently 
obtained  the  usual  order  for  taxation  and  payment 
over  by  the  solicitors  of  any  balance  due  from  them. 
The  costs  were  taxed  at  the  sum  of  S994.90,  and  the 
balance  found  due  from  the  solicitors,  was  the  sum  of 
84,319.73-  After  confirmation  of  the  report,  an  execu- 
tion against  the  goods  and  lands  of  the  three  solicitors 
was  issued,  and  a  sum  of  about  8400  was  realized  out 
of  the  household  effects  of  one  of  them ;  as  to  the 
balance,  the  writs  w^ere  returned  nulla  bona.  There- 
upon a  petition  was  presented  in  which,  it  was  sought 
to  strike  the  solicitors  off  the  rolls  of  the  Court  in 
default  of  payment.      Pending  the  application,  the 
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;i.«tov„,  and  that  the^ll;^^  ^on  ^"urfV^TSr. 
fraying  po,-a„nal  cx-ponara  and  in  .  ,  ''""     •'"■ 

office.  "  "'"  «»PraiSf»  of  the 

hand,  wa,  unjU  Lb!  a  ,  1  f"  T""^  '"  ">-' 
appears  to  havcT  been  giv™  fo .  ^  ""'''.  T'""  "'»' 
the  time  of  the  ,I,.,„,5l  •  f  ,  '  "'"'  "'"  «'»»*  at 
won..,  have  th  :  u",  '''"The"' fflf  °''"^^  """  "^ 

the  deposition.,  of  the  t^Wto  J''. lew    'rth?;^"' 

x\t't^Xt'::"'"'■'^^T"■"'■^^'™t:'r 

further  wih  1^'  „f  rr'''r  '""'"''^  *"'"  •'•■•'"■■■'g 

him  in  the  reolt  rf^        "™'  T  "'""S  '"''her  for 
he  then  aete^rdlr^tlX  "']:'«:•  ^^  ^T'" 

wtSTu,!:thnhf  t, :r  ft  r^^^^  ^"■ 

taken  by  the  ^olic  to,   "n  t^"  ''''°"'  ''"''  '«» 

that  the  solicitor  tt, I  ysaftr"'?  ""'"■  '"''"  <•-' 
the  an>ount  for  wl.ieh     !„„  !  '''     "''  *^''""'' 

to  the  money  airily  '  th.  ?"  ?™'  '"  "''*«°° 
-.nption  thai  tht;  wlhVd  o  obt:"*'  '™"'  "'^  P'^" 
client's  money  a.  no  !?H        -"u^""  "■'  ""'*  "f  the 

.eaves  their  aftio:„^:rt?,rrp!:rT'^ 

doning  of  such  conduct  ««%!,      ''"spicion.     The  con- 

g..nty  of,  „i.ho„t  p'::^rent::„r  ~tr  "^^" 

mary  ren.edy  to  very  narrow  limit    IT,  '°™" 

.mpression  amongst  eintsZtn.  '■""°™  ""^ 
to  the  CooH  formiscon"  ct  The  °'^  arean.enablo 
ordered  to  pay  th,.  baTn?  f  ,  ""^"  ^""^  ''"en 
the  client,  ClCe^^Z  Z'/"17  '^^''«™  '» 

a«  in  contempt  :  Ee  mZlnV'r       r'"""  "'"' 
. «  y»,  [aj.     lac  client  cannot 
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be  deemed  to  have  elected  between  the  remedy  under 
the  order  and  the  sunnuary  remedy,  simply  by  proceed- 
ing under  the  former.  There  cannot  be  any  waiver 
where  gioss  uiiaconduct  is  established.  He  cited  Re 
Bayley  (a),  Re  Rush  (h),  Re  White  (c),  Re  Barfield  {d). 
Harvey  v.  Hill  (e),  Re  Atkin  (/),  Re  Knight  (g),  Re 
Corbet  Daviea  (h),  Stejthens  v.  Hill  (i),  Re  Blake  (J), 
Re  WHght  {k),  Re  Hill  (I),  Ex  parte  Poole  (m).  Re 
Sparks  (n),  lie  Toivnley  ••>),  Re  Attorney  (p),  Re  Car- 
rie (q).  Re  Carroll  (r).   C.  S.  U.  C.  ch.  24,  sees.  13,  15. 

Mr.  A.  Hoskin',  Q.C.,  and  Mr.  W.  CaaaeU,  contra, 
submitted  that  as  tlio  petitionois  had  elected  to  proceed 
by  execution  against  the  goods,  &c.,  of  the  solicitors, 
the  petitioners  could  not  now  fall  back  upon  the  right, 
which  no  doubt  they  originally  had,  of  calling  upon 
the  Court  to  exercise  its  sununary  jurisdiction  against 
its  officers,  Re  Corbet  Davies  («). 

AprUBth.       Blake,  V.  C— T  have  read  all  the  evidence  in  this 

matter,  and  do  not  find  that  in  respect  of  the  special 

matters  of  complaint  alleged  against  the  solicitors  the 

petition  has  been  sustained.     The  solicitors  were  at 

liberty  to  have  had  the  note  taken  from  Merritt  <& 

Dickson  made  payable  to  themselves.     They  were  at 

Judgment  liberty  to  sell  and  did  sell  the  Dominion  stock,  and 
u  gmen  .  .^^^^^^^  ^^^^.^  ^^.^^^  ^j  -^     rpj^^  ^^^^^  ^^^^  proceeds  of 

which  they  were  instructed  not  to  receive,  had  been 
deposited  for  collection,  and  was  in  St.  Catharines  on  the 


(a)  9  B.  &  C.  691. 

(c)  23  L.  T.  387. 

(e)  L.  R.  16  Eq.  324. 

{g)  1  Bing.  91. 

(i)  10  M.  &  W.  28. 

(k)  12  0.  B.  N.  S.  705. 

(m)  38  L.  J.  C.  P.  216. 

(o)  3  Dowl.  39. 

[i^'i  20  vjir.  538. 

(«)   15  L.  T.  N.  S.  161. 


(b)  L.  R,  9  Eq.  147. 
(d)  24  L.  T.  248.    •, 
(/)  4  B.  &  Aid.  47. 
(h)  15  W.  R.  46. 
(j)  3  E.  &  E.  34. 
(I)  L.  R.  Q.  B.  543. 
(n)  17  C.  B.  N.  S.  727. 
(p)  7  P.  R.  174. 
(r)  2  Cby.  Ch.iin.  323. 
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the  «ol  .»""     o  ir,       ■"""'''^  Sive,,  to  „„„  0, 

some  ™te\,:v.:;:"Z;,°", ■='?'"«  *«  ""'"-y 
Med,  received  •  1 1     «  ^  '^e  »l'«tc,r,,  .„a  t,,„ 

legal  e.pen  :  ■ ,  ,d  "  r'''"''"S  ""  charge^for 
"olieitor,.  there  ZTJl  W  T  "'^  ""'  «™  <>' 
&  i««A,r  «,«(SI  ;„"«'',>"''«"-  still  due.    If 

applied  ,„r  „„  tttf^^.^JZat'i:''  *"' 
needed  to  bo  taken  in  .1  ■  ,  ""^  accounts 

have  been  Ide   bm  a     -rT'  S"  "'■''"■  ™"W  ■"" 

tt£- ::r{f ---e -^^^^^ 

«uci  ibButu,  the  costs  weiv  fnYo/i   *i 

of  another  of  the  snIJn,-fL.c   i         ,  •  -^"^  ^^^^^ 

sei^ed  by  ,  be  sU-^^Zll^Z  ^ZXJ':  ^ 
an  interpleader  is  to  be  trierUn  i  7  .  ^°^' *°^ 
The  Junior  partner  of  he  fi  1  has  '^i;^  ^^ -■'«-• 
reached.  ""   ^^^   "o^hmg  to  be 

In   Jie  Rohinson  (b)  thp  rK;^<?  t    ^- 
™;e  to  be  in  these  ill  fow'S^  f '«''  ""» 
eidted  the  Judges  of  the  ntl,     n      ;  *'""'  °™- 

(though  this  ifnot  to  1  °  ,  I  "*■  ""''  ""'  "^"'^ 
the  C°urts)  is  thaTw  r  l':^!.  tVe" ''°"  "  "" 
»_:::™^ean^«« 
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have  elected  to  take  his  remedy  by  a  civil  proceeding, 
and  must  proceed  by  way  of  execution,  as  on  a  judg- 
ment and  not  by  way  of  attachment ;  and  we  see  no 
reason  to  vary  that  practice  where  an  attorney  is  by 
rule  of  Court  ordered  to  pay  money.  The  civil  remedy 
will  apply  in  all  cases  unless  there  are  special  cir- 
cumstances.   Therefore  an  attachment  in  the  present 

case  is  refused." 

In  Harvey  v.  Hall  (a),  where  a  client  who  had  been 
entitled  to  issue  an  attachment  against  his  solicitor 
arranged  to   take  the   claim  by  instalments,  which 
agreement  had  not  been  carried  out.  Vice  Chancellor 
Bacon  was  "  of  opinion  that  under  the  arrangement 
between  Hall  and  the  sheriffs  there  had  been  such  an 
interference  with  the  terms  of  the  original  order  that 
an  attachment  could  not  now  be  issued."    In  Re  Corbet 
Davks  (b)  it  is  stated :  "  The  Court  will  not  grant  a 
rule  calling  upon  an  attorney  to  shew  cause  why  he 
should  not  pay  over  to  hi^  client  money  received  by 
Judgment,  j^jjjj  ^s  attorney  for  such  client,  when  the  client  has 
issued  a  writ  and  recovered  judgment  for  such  moneys 
against  the  attorney."    Bramtvell,  B.,  asked  :  "Can  this 
course  be  taken  after  an  action  has  been  brought  and 
judgment  recovered  ?    *     *    The  original  debt  is  gone. 
*    *     You  cannot  call  upon  him  by  order  to  pay  the 
'ndgment  debt.     *     *     He  owes  that  no  longer.     You 
have  changed  his  character  from  that  of  attorney  into 
that  of  judgment  debtor."     See  also  Re  Campbell  (c), 
Re  Keys,  Smith,  and  Henderson  {d).  Re  Hamilton  v. 
ffRielly  (e).  Re  Toms  and  Moore  (/),  Crooks  v.  Crooks 
(g),  Ex  jKirte  Poole  (h),  Re  Blake  («),  Re  Hill  (j), 
Anon  (/c). 


(a)  L.  R.  16  E<i.  324. 

(d)  32  Q.  B.  444. 

(e)  1  Q.  B.  392. 
(«/)  1  Gr.  57-313. 
(j)  3  El.  &  El.  34. 
(it)  5  Jur.  678. 


(h)  15  L.  T.  N.  S.  161. 
(d)  34  Q.  B.  246. 
(/)  3  Ch.  Cham.  Rep.  41. 
(h)  L.  R.  4  C.  P.  350. 
(j)  L  R.  3  Q.  B,  543. 


CHANCERY  REPORTS. 

thp^Pn[;T\^\'  P'"'"""  *"  '^''^^  *hese  solicitors  off 
the  Rolls,  but  where,  as  here   tho  Pli«nf  u       i. 

treat  the  claim  n=  „  Lr^M    '  .  '  '^'^""^  ^^«  «h'>^«"  to. 
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remedy,  and  that  ho  cannot  no^M  ,T,  """■  "l'' 
Srt  of  hf  *^  """^y.  "■eve  be  misconduct  „„  tl,e 
-.e..andsoId.mi.the^tt^::'^^^^^^^^^^ 


Russell  v.  Russell. 

description  is  capable  of  regisJlr     '""  "'^  '''^'''''''  '°*  ''^ 
-The  plaintiff,  who  claimed  title  under  mioh  .^    a 
to  an  injunction  to  restrain  a  T.T  T  '''''  '^"'  ''^'^^  ^"«"ed 

interest  which  he    colfe'da^^^^^^^^        '"?*""  "''''^^'  "^  ^^^^ 
in  land  but  for  such  deed     t^  ^  ""''  """"^'^  '^^^'^  ^''^'l 

3hoHff.ssale.  explltetiiranT;:^'^^^^  ''  ^^'^  ^^ 

Motion  for  an  injunction  to  restrain  the  sale  under 
execution  of  certain  lands  claimed  by  the  IS 
under  her  marriage  settlement.  ^  ^     "^'^' 

Ml'-  ^oK  Q.  C,  for  the  plaintiff. 
Mr.  i?e;/mne,  Q.  C,  contra. 


1 

i   ^1 

1 

1 

|: 

H 

Eb 

1 

1881. 


Not.  10th, 
1880. 


420  CHANCERY   REPORTS. 

Fislcen  v.  Brooke  (a),  Bore  v.  BecUr  (h).  Parke  v.. 
Riley  (c),  Waters  v.  Shade  (d),  Adams  v.  Loomia  (e), 
Allen  V.  The  Edinburgh  Life  Assurance  Co.  (f). 
Chisholm  v.  Sheldon  (g),  Acton  v.  Pierce  (h).  Fitzgib- 
bon  V.  Duggan  (i),  Williams  v.  Reynolds  (j).  Dougall 
V.  Turnbull  (k),  Wightman  v.  Fields  (I),  Wilson  v. 
Corby  (m),  Duggan  v.  Kitson  (n),  were  referred  to  by 
counsel. 

Spragge,  C. — Mr.  Boyd's  contention  is,  that  the 
interest  of  the  husband  under  the  ante  nuptial  settle- 
ment is  saleable  under  execution  at  law,  i.  e.,  not  only 
his  reversionary  interest  contingent  upon  his  surviving 
the  plaintiff,  his  wife,  but  his  beneficial  interest  jointly 
with  his  wife  in  the  usufruct  of  the  land,  conveyed 
during  their  joint  lives. 

I  aoree  with  M.r.Boyd  that  the  husband's  reversionary 
interest  is  saleable,  but  I  take  Fisken  v.  Brooke  (o),  to 
be  an  authority  that  the  beneficial  interest  of  the 
Judgment,  husband  during  the  joint  lives  of  himself  and  his  wife 
is  not  saleable,  and  Mr.  Bethum,  for  the  defendant,  the 
execution  creditor,  declares  that  the  creditor  does  not 
seek  to  sell  any  interest  of  the  husband  other  than 
his  reversionary  interest. 

The  bill  prays  that  the  rights  md  interests  of  the 
plaintift'  under  the  arite  nuptial  settlement  may  be 
ascertained  and  declared.  "  That  it  may  be  declared 
that  she  is  entitled  to  receive  the  rents  issuing  out  of 
the  said  lands  or  reserved  under  and  by  virtue  of  the 
said  indenture  of  the  1st  November,  1878.  That  the 
defendant,  /.  A.  Russell,  may  be  restrained  by  the  order 

(a)  4  App.  R.  8.  (b)  12  Sim.  463, 

(c)  3  E.  &  A.  215.  (d)  2  Gr.  457. 

(e)  22  Gr.  99  ;  24  Gr.  242.  (/)  25  Gr.  306. 

■    {,j)  3Gr.  653.  (A)  2  Ver.  480. 

(t)  11  Gr.  188.  U)  25  Gr.  49. 

(k)  8  U.  C.  K.  622  ;  10  U.  C.  K.  121. 

(Z)13Gr.  559.  (n0  1K!r,  92. 

(H)  20U.  C.  R.  316.  (0)4  App.  8. 
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*nd  injunction  Of  this  Honourable  Court  from  further 
proceeuing  to  sell  any  alWed  ricrhf  f^fi.  '"''"' /"/^'>«^ 
of  the  dpfpnrln«+  it//;-  .  "g^t,  title,  and  interest 
and  fl  1    f.  '^^'"''^  ^"^^^^^  ^"  the  said  lands 

endelrut  tT":^ "^  "^^^  «^^^  sale,  and  furtht 

tTon  'rh  "  n  r'  "^'  ''^^  ^■'-^"^^  ^PPJ^^^^  i"  satisfac- 
tion of  his  said  judgment,  and  from  otherwise  creatin.. 
any  cloud  upon  her  sai.l  f ,-fi^       a  ■   /  creating 

said  settk,..e„t  •  The  ie  ff  I  "f""*  ™''"''  *" 
iu     •  1  ^  sneriit  has  advert  sed  fnv  c,«u 

the„ghMitfe,a„di„terest„fthehu,ba„d  hfextUfo^^ 
debtor,  .„       tei„  ,^^,^^  ^,,^^  ^^^  of   hoTub™ 

of  the  settlement.  And  the  attornev-at-law  TT 
ex^ution  creditor  appear,  to  have  clataed  e™  „1 
m  my  „p,„,„„,  a  right  to  .ell  the  land  in  queZn   n 
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,     1  '  ""'"  "'*^''  ^"  tne  stieritt  s  har 

to  be  restrained  or  defeated  by  a  o-rantep  fnv        a 
c^sideration  but  unregistered,"  LVplalg  an  ex^u 

var:^o:rr''^r^'°^""^  as  apu'clJeTor  --n. 
value  without  notice,  who  has  registered  before  a  r.rZ 

Tt:roi:Ti .  ''^•'■"'•^™ '^  -  ^^^^ 

Lv!^     1    ^\        ^^^'  ''  ^^^^"«t  *his  position.    I  refer 
particulariy  to  p.  517  et  se,.  of  the  judgment. 

The  creditor  then  having  as  I  conceive  a  right  to  sell 
the  reversionary  interest  of  his  debtor    «   f!n    ki 

the  interest  winch  the  debtor  3d  ht  td  itC 

menr^d:;;"'  ^  r'°"  °'  "'^  ■"'^'-'  ^^  *-  t«t 

ment ,  and  the  question  arises  whether  this  is  a  irronnd 
for  commg  to  this  Court  to  rest^in  the  sale!      ^ 
As  yet  the  plaintiff  is  not  injured.     She  apprehends 

proposed    It  may  or  may  not  be  so  carried  out.     We 
W  0  B.  H.  4  G.  507. 
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have  upon  that  point  the  then  present  opinion — "  At 
present  I  do  not  see,"  &c.— of  the  attorney  of  the 
creditor,  that  the  settlement  was  of  no  avail,  and  it 
may  be  presumed  that  he  intended,  unless  otherwise 
advised,  to  act  upon  his  opinion.  Is  that  a  sufficient 
reason  for  filing  a  bill  in  this  Court  ?  If  a  wrong  be 
threatened  and  intended,  it  is  in  some  cases  a  ground 
for  injunction,  but  if  the  threatened  wrong  can  be 
averted  by  the  person  whose  interests  might  be  affected 
by  it,  if  committed,  the  Court  I  apprehend  will  not 
grant  an  injunction,  it  will  regard  the  coming  into  this 
Court  as  an  unnecessary  proceeding. 

Here  the  execution  creditor  had  a  certain  legal  right 
which  he  was  proceeding  to  exercise.  He  conceived 
his  right  to  be  greater  than  it  really  is.  If  it  was  as 
extensive  as  he  conceived  it  to  be  the  plaintiff's  rights 
under  the  settlement  would  be  impaired.  If  he  acted 
upon  his  opinion  and  actually  sold  and  the  purchaser 
obtained  and  registered  a  sheriff's  deed,  the  plaintiff's 
Judgment,  position  might  be  complicated  by  her  having  to  make 
the  purchaser  a  party  to  a  suit  in  assertion  of  her  right, 
if  he  after  purchase  took  the  same  ground  as  was  taken 
by  the  creditor's  attorney  before  the  sheriff's  sale.  I 
think  the  mischief  that  might  ensue  upon  a  sale  cannot 
be  placed  higher  than  this ;  but  still  that  it  may  be 
placed  as  high  as  this. 

Then  could  the  plaintiff  have  averted  this  possible 
mischief  by  any  act  which  under  the  circumstances 
she  might  reasonably  be  expected  to  do  ?  If  she  could 
register  the  settlement  which  created  her  interest  in 
the  land  she  would  only  be  doing  that  which  almost 
every  grantee  of  lar  I  d^os  lor  his  own  protection 
without  any  special  occasion  arising  for  the  doing  of 
it.  This  settlement,  however,  does  not  specify  the 
land  ip  question,  but  conveys  to  the  intended  wife  any 
(meaning  no  doubt  all)  of  the  estate,  personal  or  real, 
of  the  intended  husband,  and  it  is  made  a  question 
whether  the  grantee  could  register  this  conveyance. 
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If  she  couM  the  registmtiou  would  afford  her  all  reason- 
able protection.     If  ,he  could  not  .she  would  be  1« 

.  f"^-    I ''''  "»'  kno'v  that  there  is  any  decision 

^rticutT^'?"'";^  .'°  "'''■«  ''^'■"S  -  *-°i|'«on  of 
r.articular  land  m  the  instrument  to  be  registered. 

i^o^stereu,  oni  ot  the  means  sumrested  for 

;t;e"&^'""'""r^  *"'  ""«'''  ""-  "Pon  asi 
oy  tJie  sheriff  may  not  be  available. 

interest  in  the  land,  and  protest  against  the  sale  of 
anything  beyond  the  reversionary  interest  of  the 
execution  debtor.     But  I  think  thai  she  outht  not  to 

abTu?r'"'  V'^  '"^  ^^^^  ''  ^^^  crecHtor  were 

expired  1;  PTit'.'"  "  *^^  "^^  *^^*  has  been 
explained  she  would  be  justified  in  filing  a  bill 

In  the  bill  that  she  has  filed  she  asks  too  much 
inasmuch   as    she   sppWq  +«  ^„-  •     ±-l  ,.      "'"''"> 

selling  at  all.  la'TZ  z:  z^:^ ^z 

creditor  did  before  the  sale  recede  from  the  position 
taken  by  hia  letter  of  the  2l)th  of  September.  T  "r 
as  there  ,s  any  evidence  before  me  this  position  of  thi 
execution  creditor  was  not  receded  from  Ltil  the C 
uig  before  me  of  this  applicavon  for  injunction. 
1  think  the  proper  course  for  me  to  take  «•:"  \^ 

^t  1,1  wv'  '"'''  *^  °"'y  '"'^'t  offered  fo? 
sale  shall  be  the  contingent  reversionary  interest  of 
the  defendant  Willi.,,  Russell  (the  husb^^d  of  tht 
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(a)  2  Gr.  457. 
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plaintiff),  to  declare  by  ordei  that,  t.ho  Court,  1  y  nason 
i.<f  such  undertaking  being  giv;.n,  doth  j-ot  divccfjthat 
an  injunction  Jo  issue  ;  or  t.:n  injunction  nuiy  issue 
restraining  Jawfis  A.  Rnsiiell  from  offering  at  sheriff's 
sale  any  othi ;  uv.erest  than  such  reversionary  interest 
of  William  Russell. 

Theio  seems  d- i  dis- .ute  as  to  the  rights  of  the  parties. 
The  real  question  has  b.fu  whether  the  plaintiff  has 
come  into  Court  unueoestarily.  !  *  the  marriage  settle- 
ment is  not  a  registrable  instrument,  or  if  it  is  a 
reasonably  doubtful  question  whether  it  is  so  or  not,  I 
should  say  she  was  justified  in  filing  her  bill. 

It  would  be  a  pity  tiiat  the  suit  should  proceed 
farther.     If  she  was  right  she  ought  to  have  her  costs. 
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Gilchrist  v.  Wiley. 

Demurrer-Equitable  garnishment. 
J««t  to  »  mortgage    co.i„t„.      ^K  f    '"  °"""  °'  '"''•  •"!>■ 

.»»,„>  .nortg^f;..:".  w  :;'V  v°.f' r'":  ■"■•""' 

money  to  the  co-defendant  w>.,-  k         ^\  ^  ^•'  ^^"^  P^''!  the 

tee  for  W.     The  land    "  .  ""''  ^'^'^  ^^  ^'^  ^«  *«««*  or  trua- 

«f  mortgageetSXuffS^^^^^^^  ^^^  ^  -^*  ''^  *^e 

The  plaintiflFs  proved  their clariZl.  ^'V  J"'''  ""rtgages  only, 
received  nothing.     TheTtel  tt^Ar^ 
that  the  mortgage  by7  toTl      \    7    ""^  ''''"  '^'^  *"  ^«"«^« 

rick.  I  App.  R.  520.  S.  C  26  r-;  21fi        n"'""'^  ^''''"^^  ^-  ^- 
*.  O.  ^(,  Gr.  216,  could  not  be  maintained. 

This  bill  filed  by  Jo?m  Gilchrist  and  William  H.^^ 

further  stated  that  the  defendant.  „„  J  " 

to  defeat  the  elaim  of  the  pt"S,  „  Tf!^.  '"S"*^"- 
c«^ted  a  mortgage  in  favour  "f!  "°''i°^"'at  object 
who  paid  the  amo™"  ofTh.        T      *^'''  '^  **'>»'       ■ 
defendant  WilZ^Ll  n       ."'''^''S"  """"y  '<>  «>>» 

a^ent  o.  t™!;!:;-,!:  "tLzn^r.  tn  -^ 

quently  the  land  was  sold  underTdec    e  rf  thl  !    t 

rr ':rr  ~^ '''°'"*  °"  «-°Ce  »:d 
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thereon,  but  no  surplus  remained  to  apply  on  plaintiffs' 
claim,  who  were  made  parties  in  the  Master's  office  and 
proved  their  claim,  which  was  allowed  by  the  Master 
at  $500.  The  bill  further  alleged  that  but  for  this 
fraudulent  mortgage  the  jjlaintiffs  would  have  received 
S475.80  from  the  proceeds  of  the  land  on  account  of 
their  claim ;  that  the  defendants  had  concealed  from 
the  plaintifi's  the  fact  that  the  mortgage  in  favour  of 
Ardafjh  had  been  executed  in  fraud  of  the  plaintiffs, 
who  were  led  to  believe  and  did  believe  that  the  same 
was  made  in  good  faith,  and  they  had  not  discovered 
that  such  was  not  the  case  until  November,  1880.  The 
plaintiffs  submitted  that  the  defendant  Wilson  should 
be  ordered  to  pay  to  them  the  amount  of  $475.80  so 
paid  to  him  out  of  the  proceeds  of  the  sale  under  de- 
cree, and  prayed  relief  accordingly. 

The  defendant  Wilson  demurred,  on  the  ground  that 
the  bill  should  have  been  on  behalf  of  other  creditors 
as  well  as  the  plaintiffs,  and  for  want  of  equity. 

Mr  J.  M.  Reeve,  for  the  demurring  defendant. 


Mr.  Moss,  contra. 

M»7i3th.  Blake,  V.  C— The  bill  alleges  the  recovery  of  a 
judgment  against  two  debtors:  that  Samuel  Wiley,  one 
of  the  debtors  and  a  defendant  in  this  suit,  owned  lands 
subject  to  a  mortgage;  that  he  entered  into  a  con- 
spiracy with  the  co-defendant  whereby  Wiley  executed 
a  mortgage  to  one  Ardagh  for  $400,  who  paid  this 

judgiaent.  amount  to  the  defendant  Wilson,  who  holds  it  as 
agent  or  trustee  for  the  defendant  Wiley ;  that  the 
lands  were  sold  in  a  suit  instituted  by  the  prior 
mortgagee,  and  realized  sufficient  to  answer  only 
the  claims  of  these  two  mortgagees,  and  the  plain- 
tiffs, who  had  proved  in  the  Master's  office  in  that 
suit  under  their  judgment,  recovered  nothing,  the 
amount  which  would    have  been  otherwise  paid  to 
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Wiley. 
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them  having  gone  in  discharge  of  the  Ardanh  n,    . 

tiffs  oubiuit  that  tho  defendant   Il-.v  "°  P'"'"" 

ordereato  pay  tho  a„,„  Tt  ^a  ;  ou"  ^f  2' ,'  '^  ^° 

m^t'Tftak: '"■"':?  '".^  "'"'«^«^  '"  '"'"-'      ' 
must   be  taken  on  the  pleading  that  so  far  as  I      ;. 

defendant  Wiley.    The  cases  of  ^t/         /*'''  *°  *^" 

be  done  by  bill.  "^  '''  '^^"^  ^'"«  cannot 

I  allow  the  demurrer. 
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OwsTON  V.  The  Grand  Trunk  Railway  Company. 

Railway  Company— Pur chwie  ofrwht  of  way— Pkiuling— Certainly  of 
■'Ueyalion— Tenant  for  life. 

A  railway  company  paid  to  tenants  for  life  the  full  price  of  the  land 
conveyed  by  them  to  the  company  for  their  line  of  railway,  and  on 
the  cesser  of  the  life-estate  the  parties  entitled  in  remaind.  r  filed 
a  hill  stating  that  the  railway  company  assumed  to  purchase  the 
lands  for  the  right  of  way  ;  that  the  company  alleiii-d  that 
they  had  paid  the  full  consideration  for  the  land  to  the  tenants 
for  life  ;  submitting  that  even  if  the  company  did  make  such 
payment  they  did  so  in  their  own  wrong,  .ind  asking  for  pajTnent 
of  the  plaintilfa'  share  of  the  purchase  money  : 

Held,  (1)  that  the  wor<l  "  assumed  "  was  a  sufficient  allegation  of 
the  fact  of  sale,  and  conveyance.  But  (2)  that  the  statement 
that  the  company  "alleged"  that  the  purchase  money  was 
all  paid  to  the  vendors  was  not  such  a  positive  statement  of  the 
fact  of  payment  to  the  tenants  for  lif  .  ^  to  make  them  j.  -per 
parties  to  the  hill,  and  a  u  murrer  was  allowed  on  this  grountl. 

After  the  judgment  was  given  as  reported,  an. 
volume  xxvi.,  page  93,  the  plaintiffs  amended  the  7th 
paragraph  of  their  bil!  by  altering  the  statement  of  an 
absolute  purchase  from  WilUams,  aud  alleging  in  licii 
thereof,  that  the  ailway  company  assumed  to  purchase 
a  porti<  of  the  said  lands  sufficient  for  the  right  of 
way  ol  Liie  said  railway  company. 

The  8th  paragraph  was  also  amended  by  striking 
out  the  words,  "  Shew  the  contrary  of  the  said  allega- 
tion to  1  -  truf  and  i  hey,"  and  that  paragraph  which 
was  as  follows.  "The  def^rdants  the  Grand  Trunk 
Railway  ''^•mpfiny,  allege  thai,  they  purchased  and 
too'  a  CO)  ftyance  from  the  other  defendants  of  the 
fee  ip  'f  the  right  oi  way,  and  paid  the  said  de- 
fen  nt.s  .  ^  full  purchasi  mone\  for  such  fee  simple. 
The  plaintiffs  sheiv  the  c  'vary  to  he  true,  and  they 
submit  that  even  if  the  said  defendants,  The  Grand 
Trunk  Railway  Company,  did  make  such  payment, 
they  did  so  in  their  own  wrong,  and  they  ou^ -it  to 
have  retained  or  secured  for  the  plaintiffs,  or  those 
through  whom  they  claim,  the  value  of  theii  estate 
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equ^;;"'""  '''-■"''"'"  »«"■"  -^—o J  fo..  want  of 


Mr.  ifos«,  contra. 


ants,    who 


same  opinion  '       °^  °*  ^"6 

tlonis    L  ,h  '      ^         '""•P"'^'  ■"<•  ""=  -Uega- 
uuu  IS,  mat  the  trustees  "assuinal"  („  ,1«  i,  .1       t  , 

well  as  those  entitled  for  life,  and  veatinVrXio  Z 
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Uwiton 

T. 

Oranit  Trunk 


the  railway  company.  I  ron.l  the  word  "assumed"  in 
this  paragraph  to  mean  that  such  acts  were  done  as 
were  intended  to  have  the  eftect  of  a  contract  between 
Tw^lu^the  parties,  and  of  a  conveyance  from  the  one  to  the 
other,  and  were  taken  by  them  to  have  that  effect,  and 
there  is  nothing  to  negative  their  having  that  effect. 

Taking  paragraph  seven  to  moan  what  I  have  inter- 
preted it  to  mean,  it  is  still  contended  that  the  facts 
necessary  to  constitute  a  claim  against  the  trustees  of 
Williams  are  not  alleged  with  sufficient  certainty. 
The  necessary  fact  is,  beside  the  contract  and  convey- 
ance,  payment  by  the  railway  company  to  the  trustees  ' 
of  the  whole  price  of  the  land.  That  is  the  one  neces- 
sary fact ;  and  it  certainly  was  a  fact  (if  fact  at  all)  to 
which  the  plaintiffs  wore  not  parties,  and  a  fact  pecu- 
liarly within  the  knowledge  of  the  demurring  parties 
and  the  railway  company. 

Still  it  is  a  fact  essential   to  the  plaintiffs'  case.     If 
upon  such  contract  and  conveyance  the  whole  purchase 
Judgment,  money  had  been  clearly  payable  to  the  trustees,  such 
an  allegation  as  we  find  in  the  eighth  paragraph  might 
possibly  be  sufficient.     But  the  proper  course  of  the 
company,  for  their  own  safety,  the  title  being  as  it  was, 
was  to  pay  the  purchase  money  into  court.    The  alle- 
gation in  the  eighth  paragraph,  as  to  the  payment  of 
purchase  money,  is,  that  the  railway  company  allege 
that  they  paid  to  the  trustees  the  full  purchase  money 
for  the  fee  simple;  and  the  bill  goes  on  to  say  that  if 
the  railway  company  did  make  such  payment  they  did 
so  in  their  own  wrong.     The  plaintiffs  thus  allege  in 
effect  that  they  do  not  know  as  a  fact  whether  the 
railway  company  did  make  such  payment  or  not.    Un- 
less they  did  make  such  payment  the  case  against  the 
trustees  fails. 

It  comes  th.  to  this;  that  a  fact,  without  which 
there  is  no  case  at  all  against  the  demurring  defendants, 
is  not  alleged  as  a  fact  in  the  case ;  but  the  only  allega- 
tion as  to  that  fact  is,  that  another  party  to  the  cause. 
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tho  railway  company,  alleges  such  to  bo  the  faot    There    1881 ' 
suffici.'nt  nl.nl  ;      ^^'^^  ^""^  *^  ^Mt'Ani  this  as  ^-v— 


U.  W.  Co. 


-  if 


^f 


Same  Cause. 

Raihoay  company- Pa„  r.r  ln,ul.  ,„y,  f,,  ,,,,,    ^.     .. 

Part  ten -Demitrrvr.  ^^o^'l—Ptfadmg— 

All  "action  for  money  had  and   receive.l  will  v       u 
amonnt  of  money  J.elon^inL.  to  on.  ''^  '^^'"■''^'^•-  '^  '^^''tain 

the  handa  of  anolher  '-  Wfo  '  'T"  ''"  ""'"°l"-'^'y  -"-  *« 
to  the  executors  of  a  tenant  f^rVf  t.""'  "  '"''"'^^  '=""^1"^"^  l--! 
simple  of  lands  takl,  by  thV ll^^'' *^''/"'"  1-yal.le  for  the  fee 
road,  and  subsequen  ly  thl  ir^r''  "^  *''^  ''""'P"'"'  '''  t^eir 
company  and  the^e^  Ln    ^^^^^^^^^^  «'-'  '^  »""  -against  the 

obtain  pay„.ent  from  the  ompany  o  bo"'  V''"'  "'"'"'^  *° 
money  payable  to  the  remainIC"  ^'"^'°''*""  ''  P"^^''*^^ 

the  XtyTbtt;:;^^^^^^^^^^^  -'«  P-'es  with  a  view  to 
the  company  being  el^l  TS^ZZ  ''  '''  ^^^  ^^ 
first  mstance,  an.l  a  demurrer  bv  the  .        1  '"""'^ '"  *^« 

with  costs,  on  th>    ground     hat  tl.  "*"•"'  ^"^  "^^^''^^^ 

remedy  over  against  them  for  tL  '"'"^^^"y  ^^^e  entitled  to  a 
the  additional 'ground  thlt  L  Wll'^rrr'nT'  *'^'""'  ""'^  ^ 
entitle  the  plaintiffs  to  a  direof  ,/  ^      *""  ^''''*'  necessary  to 

bill  was  no?  framed  wi  h  a  It  tTaT'"!  *'"'"'  '^'*'^""S''  *^« 
executors,  for  ''the  payment  beTn^nadrb;  th'"'^''" '^■^•"^*  ^'^^ 
executors      *    *    *      of  monev    ff.  ^     '  company  to  the 

plaintiffs  were  entitled     indZ  Proportion  of  which  the 

authority  of  the  pSiff^  !  '''■''"'"*  ""''^^  '"-'^  ^"'"ut  the 
the  executors  to  the 2 tf  Ihe  ;Sffr""  '^'  ^"'  '-^'-''  ''^ 

follows    "TKn    1  7   ,    ^        amended  so  as  to  read  a. 
*°^lovvs.     The^efendarUs  statement 
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(a)  21  Gr.  568. 
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1881.    Company,  allege,  and  the  fact  is  that  they  purchased 

' — . — '   and  took  a  conveyance  from  the  other  defendants  of 

^T"    the  fee  simple  of  the  said  right  of  way,  and  the  said 

'TwT.''  Grand  Trunk  Railway  Company  further  allege,  and  the 

plaintiffs  charge,  and  the  fact  is,  that  they,  the  said 

Grand  Trunk  Railway  Company,  paid  the  said  other 

defendants  the  fuU  purchase  for  such  fee  simple.     The 

plaintiffs  submit  that  although   the  said  defendants, 

the  Grand   Trunk  Railway  Company,  did  make  such 

payment  they  did  so  in  their  own  wrong,"  &c. 

The  same  defendants  again  demurred  for  want  of 

equity. 

The  same  counsel  appeared  for  the  parties. 

Spragge,  C— This  demurrer,  as  well  as  two  previous 
demurrers  to  the  plaintiffs'  bill,  is  by  the  defendants 
Williams.  The  present  demurrer  raises  a  question 
which  might  have  been,  and  I  should  say  ought  to  have 
been  rais°d  upon  the  first  demurrer,  if  raised  at  all. 
The  reason  given  for  not  raising  it  before  is,  that  it 
was  not  thought  of 

It  goes  to  the  root  of  the  plaintiffs'   case,  and  the 
contention  is,  that  assuming  that  the  plaintiffs'  c<:.5e 
Judgment,  jg  now  fully  stated,  they  have  no  locus  standi  in  Court 
against  the  demurring  defendants. 

I  thought  in  Cameron  v.  Wigle  {a),  that  the  railway 
company°which  had  omitted  to  avail  itself  of  the  protec- 
tion afforded  by  C.  S.  C.  ch  6G.  sub-section  23  of  section 
11,  and  had  paid  to  a  tenant  for  life,  compensation  for 
the  whole  price,  as  the  value  of  the  fee  simple,  was  liable 
.  to  the  parties  entitled  in  remainder  to  a  proper  propor- 
tion of  such  compensation. 

In  this  case  there  is  the  additional  circumstance  that 
parties  representing  the  estate  of  the  tenant  for  life,  are 
made  parties  for  the  sake  of  the  remedy  over  by  the 
railway  company,  for  the  amount  paid  to  the  tenant 


(a)  24  Gr.  8. 
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i»  no  remedy  ov'er  that  r""/'"'"''  *"'  *■>-<= 
what  they  pa^d  u^  „  ^  tik  ^/r^T  P"''" 
quently  cannot  recover  it  ba*  "  ""^  '=°"^^- 

after  provWino-  tl„t  tl,.  ""  "'"'"".  "^^^K 

ken  wi tI,o    The  conle'   r"^"""™  '"  ""^  '"*  '- 

the,teadof.„ch,::rln1t?:7ct-rrr''""'''" 

-ehere,a».,tat  d";  hf^ni""'"?,";  •■"•  '"  ''" 

always  their  recouj^ttct;:;:;.  It  "''''' f  "^"' 
ca.ihaveno  otlier  me^nin»  t^.     T\     Ihese  words 

case)  that  a  party  haTnH^latVr f '"="  "  *"  ""' 
remainder,  tite  cilim  is  cfnvert  d  It  ,"•  """*"  ™ 
pensation  for  a  like  ZIT,  ,  *  ''''""'  '»'■  corn- 
value  of  his  int  rest  in    h    ';  "'  """P^^"""  as  the 

whole  value  or  pSftlet^Th""""  '"'"  '°  "^^ 
e.state  received  The  who  e  coninit    T  ■''  °'  *"  "f" 

only  to  a  proportion;  LTh~::;^^^^^^^^^^^^ 

ble  accordinfflv  to   ih^  ...  *         ^'"pany  is  responsi- 

Tl.n  the  if^sirje  \:  ir^^^^^  t/-^"^- 
should  recover  the  overpavmenT'f,  ./  '''"P^"^^ 
had  received  it  o-ives    «,!  '^  ^'^^  ^^''''^^^  ^^^o 

recourse  or  remXove.  to  1""^  ''"  '"^^^■^-»' 

a  party  not  e^Z)^:^:^'  '"'  "^""^^^^^^^  ^^ 

I  inelme  to  think  also  that  the  nlainfiff^ 
to  a  direct  remedy  ao-ain.f  fl.  '"^f  f '"^'^'^  are  entitled 
action  for  n,n        ^    f  ""  '''^^*'^  ofjra.a,,;,      ^ 

action  toi  money  had  and  received  has  been  held".   V 
ni  cases  somewhat  analogous.  ^^  ^"^ 
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1881.        The  case  nearest  to  this  is  perhaps  Follett  v.  Hoppe{a). 
^— Y— '  The  head-note  upon  this  point  states  shortly  the  ques- 
^T"     tion     "  A  trader  having  been  arrested  on  a  Ca.  Sa.,  at 
^^"^^"'the  suit  of  the  defendants,  who,  as  well  as  the  sheriff's 
officer  had  received  notice  of  a  prior  act  of  bankruptcy, 
paid  over  a  portion  of  his  assets  to  the  officer  in  order 
to  procure  his  discharge,  and  the  officer  paid  over  the 
amount  to  the  defendants.    Held  that  the  bankrupt  s 
assignees    were    entitled   to   recover   back  from   the 
defendants    the    amount   so   paid  m  an    action  tor 
money  had  and   received."     WU<k.  C.  J.,  in  deliv- 
ering judgment  said,  "  The  action  for  money  had  and 
received  will  lie  whert  ver  a  certain  amount  of  money 
belonging  to  one  persoa  has  improperly  come  into  the 
hands  of  another."     And  Maide,  J.,  put  the  pomt  in  a 
shape  applicable  to  the  position  of  the  parties  here. 
"The  payment  *  *  being  made  by  the  bankrupt  out  of 
his  assets,  to  which  the  plaintiffs  were  entitled,  and 
having  passed  into  the  hands  of  the  defendants,  without 
Judgment,  the  authority  of  the  plaintiffs,  it  became  money  had 
and  received  to  the  use  of  the  plaintiffs,  and  they  were 
therefore  entitled  to  recover  it  in  this  form  of  action. 
The  application  is  obvious;  the  payment  being  made 
by  the  company  to  the  executors  of  Williams  of  money 
to  a  proportion  of  which  the  plaintiffs  were  entitled,  and 
this  payment  being  made  without  the  authority  of  the 
plaintiffs,  it  became  money  had  and  received  by  the 
executors  to  the  use  of  the  plaintiffs. 

But  we  are  not  at  any  rate  embarrassed  with  diffi- 
culties as  to  the  form  of  action.  If  the  executors  of 
Williams  received  moneys  to  which,  or  a  portion  of 
which  the  plaintiffs  are  entitled,  receiving  it  as  they 
did  as  the  purchase  money  of  land,  to  a  portion  of 
which  purchase  money  the  plaintiffs  are  entitled,  they 
must  I  apprehend,  be  bound  to  account  for  it  in  this 
Court  and  that  whether  under  the  statute  the  corn- 
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but  the  bill  alleges  «n  f.>„.       ,.,"""■  «>*  Wdlmms;  a  w.S' 
necessary  to  enft^  th!  ,fl.  VI  1°''  '"  "y  °P'°»°  "« 
and  the  prayer  bidebe'^':'"'"'''  '°  ™''''  ''''■''•••'  "™dy, 

t.ebmeU.s:f;^^ 

the  later  Act  referL]  f.  '  '^""'^^^^  whether 

T.eae.„.;er;v„:.r:,:r:tc£-'>«p'a«. 


Ross  V.  POMEROY. 

Where  a  right  to  relief  in  resnect  nf  i      ,       • 
of  a  cause,  an.l  n.ore  thrfef;  i?  te^^  'T'  *'^  P^''^^- 

After  service,and  on  15th'Xembe.    18^      '  ''''  '^'^*°'^^^'  ^««4. 
ed  into  between  the  parties   wlZh  '  i     ',''"  ''S'"'^^'"^"*  ^as  enter- 
mortgage  money,  th    firs    '  v'b  e1«t  r'  ^'T*''^*"'"^  ^'^'^^  ^or  the 
the  six  following  years    wWul        ""''  T''  '*'^^' th«  others  in 
were  suspended.  \Lcefend."r;  '"""'"^^  ""  ^he  mortgage 
died  in  1869.    The  notes  wtno"i'  ^T""*'"^ "'"'"•  ^««7'  -^ 
1879  was  revived  against  rhTi  "f    Tl        ^'''  '"'*  °"  29th  August, 
ff^kl,  that  the  claim  S  the  p l    Sff     '"  1  *'"  '"°'-*^^g-- 
;08.ec.  23,  but  in  case  oMhe  pLiltTiT  T '  '^  ""■  '^  "•  ^P' 
fnuts  of  a  judgment  recovered  alwf      ■  """^'  *"  "'^'^•"  ^'^^ 
bill  ^as  retained  for  a  year  Is  ,?    !  .       ""S'"''*^  defendant,  the 
would  be  a  proper  pity  U    aT       "  '"'"'*  ^''^'^"^-*'  -  ^e 
representative  of  his  ancesL  ^^Z:^!;!^'^  ^^^^^^^ 

roJX' '"f  ;''^  ^"'''  ''''''''^ ''  ^«  *hat  on.  JoJ^^  p,^, 
^oy  executed  a  inoYt^mQ  Tinnn  ti,,.  v.       •      .       ^orae- 
''o%c  upon  the  premises  in  question. 
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being  one  hundred  acres  in  the  township  of  Camden,, 
in  favour  of  one  Douglass  Prentiss,  who  had  since  died, 
and  the  plaintiff  Charles  8.  Ross  had  taken  out  letters 
of  administration  to  the  estate.  Default  having  been 
made  in  payment  of  the  mortgage  money,  a  bill  was 
filed  by  Ross  and  the  several  heirs-at-law  oi  Prentiss, 
on  the  20th  October,  1864,  alleging  that  the  time  for 
payment  had  elapsed,  and  was  duly  served  on  the 
defendant  John  Pomeroy. 

After  service    of  the  bill,  the  defendant  Pomeroy 
entered  into  an  arrangement  with  Ross  for  the  exten- 
sion of  the  time  for  payment  of  the  mortgage  money 
for  seven  years  ;  the  defendant  giving  seven  promissory 
notes,  the  first  falling  due  on  the  1st  June,  186G,  and 
the  others  on  the  1st  of  June  in  each  year  thereafter, 
the  last  becoming  due  1st  June,  1872.     And  Ross  then 
signed  a  receipt  or  memorandum  of  agreement  m  the 
words   following:    "Kingston,    November   15th,  1864, 
Received  from  Mr.  John  Pomeroy  the  undermentioned 
Btetement.  notes,  ou  account  of  his  mortgage  to  the  late  Douglass 
Prentiss,  Esq.,  on  south  half  of  lot  No.  14,  in  4th  con- 
cession  Camden.     If  the  first  six  notes  shall  be  punc- 
tually paid  all  proceedings  in  the  action  at  law,  and  in 
equity,  are  to  be  suspended  :  upon  the  payment  of  the 
last  note,  the  mortgage  action  and  suit  are  to  be  fully 
discharged,  except  as  to  costs  already  incurred,  which 
are  to  be  paid  by  Mr.  Pomeroy."   Then  followed  a  list  Ox 
the  several  notes,  and  their  amounts,  in  all,  S1860. 
Pomeroy  died  intestate,  in  1869,  and  nothing  further 
was  done  in  the  suit   until  August,  1879,  when  an 
order  to  revive  was  obtained  by  the  plaintiffls  against 
Charles  Pomeroy,  the  then  infant  heir-at-law  of  the 
mortgagor,  who  answered  the  bill,  ser.ting  forth  that  no 
decree  bad  ever  been  pronounced  in  the  cause ;  that 
John  Pomeroy  had  died  in  1869,  and'that  since  sei'vice 
of  the  bill  in  October,  1864,  no  step  whatever  had  been 
taken  in  the  cause  until  the  issue  of  the  order  of  revi- 
vor, in  August,  1879;  that  no  payment  had  beenmaae 
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•on  account  of  the  mortgage    since  Julv    T8fi7.        i 
alleged  that  Rt  th^  *;  ,  ^'  ^^^' '  ^^^ 

th    statute  of  L„„itetl„„,.  ,^^^  „,      ,„i„„fl,^  ;™<";J 

"r«7™  s  tote  :f:re  V  --? 

stated  that  the  plaintiff,  coXndetthatbvtr""''" 
meat  above  «,,  forth  the  proeeo  h„    '•„  th  **'™''" 

stayed,  and  that  as  additiLTl  s'  "  rit    to  rTlT 

:"^rSi'^riXn:tr"i~'- 

would  not  have  tha  effe  t  a^  S?^  ""='■  ""'"^ 
been  paid  in  ..espect  f  ttno"  Z  T"' !'^^ 
^nee  J„„.  1867;  and  he  o  JvTd  he  benl^ '^  ^ 
Real  Property  Limitation  Act"  ^''•••"»'     The 

^^The  cause  came  on  to  be  heard  by  way  of  motion  for 

Mr.  Maclennan,  Q.  C,  for  the  plaintiffs. 
Mr.  Plumb,  for  the  defendant. 

Hollim/shead;  Case  (a),  Hovende,,  v.  Anneshv  IIA 
Egnmmil  v.  Hamilton  (c)  P„n  v  i,f-  Tl''  *  ^■ 
referred  to.  K'^):  ^  eny  v.  Jmlam  (d),  were 

tJorTttf"^''""'  ™  "'^"y^o^-adminis-    ««. 

^-^A  ^o+.    f  .1.  ^o?weroy  on  that  day. 

IS^r  t!  ^l'"*"'^^^^^  ^^^  ^^«  ^5th  November 

tth  V'"'^'''""  "^^"  P^^-^^-     After  se"S 
ii:o.s  and  Pomewy  for  giving  time  for  vavmS Z 

onJheI^N^^er._1864_The  aggregate  amornt 
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of  the  notes  was  $1860;  the  first  payable  1st  June, 
1866,  and  the  others  in  the  six  following  years.  An 
agreement  in  writing  (at  time  of  arrangement  it  would 
seem)  was  given  by  Ross  to  Pomeroy,  to  suspend  pro- 
ceedings at  law  and  in  equity,  if  the  first  six  notes 
should  be  punctually  paid. 

Pomeroy  died  16th  July,  1869,  intestate. 

It  is  alleged  that  four  promissory  notes  fell  due  after 
his  death.  Three  must  have  fallen  due  before  his 
death,  viz :  on  1st  June,  1866,  1867,  and  1868.  The  last 
payment  made  by  him  was  in  July  1867:  whether 
that  paid  the  note  due  in  June,  1867  is  not  stated.  If 
it  did,  there  would  be  no  default  afterwards  until  1st 
of  June,  1868. 

At  that  date  there  would  be  default,  and  the  Statute  of 
Limitations,  it  would  seem,  would  commence  to  run 
against  the  mortgage,  and  the  time  would  have  expired 
under  the  Ten  Years'  Limit  Act,  in  June,  1878,  if  not 
interrupted  by  the  death  of  Pomeroy  in  July,  1869. 
The  suit  became  abated  by  the  death  of  Pomeroy  at  that 
date.  The  order  of  revivor  was  issued  on  the  29th  of 
August,  1879,  more  than  ten  years  after  the  abatement. 

This  is  not  a  case  in  which  the  Court  has  any  discre- 
tion. There  has  been  no  decree,  not  even  a  decree  for 
an  account,  and  it  is  not  a  case  in  which  the  Court 
proceeds  on  analogy  to  theStatute  of  Limitations,but  the 
statute  applies  to  the  case  in  terms.   R  S.  0.  c.  108,  s.  23. 

This  bill  was  filed  originally  against  the  mortgagor, 
and  is  by  revivoi  against  the  infant  defendant.  If  the 
plaintiflTs  desire  to  obtain  the  fruits  of  the  judgment 
reco\'ered  against  Pomeroy,  they  must  proceed  against 
his  personal  representative. 

The  guardian  of  the  infant  is  entitled  to  his  costs ; 
but  I  think  the  proper  course  will  be  not  to  dismiss 
the  bili  against  him,  because  he  would  be  a  proper 
party  in  a  proceeding  against  the  personal  representa- 
tive on  the  judgment.  The  bill  will  be  retained  for 
a  year  in  order  to  the  plaintifls  proceeding  upon  the 
judgment  if  so  advised. 
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to  receive  ivife—Costs.  io^iMir;/  oJ—AUmony—Undertakbuj 

^  b>"uim  inai  tile  man  was  intoxipifnii    u  ..      i.  i       ■ 

^e»«We ;  A  combination  amonifst  persons    frienrllv  f 
c..ed,  .„  ..,i„„  ,t  ,.„  i  ;■  ,  r  ,: '  ',»:^,  "7'  «""  '»•«"■ 

r^S*:::.rr;s:~3  EErt 

I.|..uilb„h.>,om.„  for  .l™„„j,  brought  ,.,„„^„ 
tbo  marnago  on  the  gpound  of  refn.a)   1,„  «,.  ! 

her  a«  ..  .,,  ,,  ,,,  f^  ,,^  iavalXf  itr;  butTS 
under  exammatioa  stated  that  if  it  was  determined' hat  sLtt 

The  plaintiff,  by  her  bill  filed  in  the  year  1880 
alleged  m  substance  that  on  the  6th  of  July,  1863  she 
was  duly  n^arried  to  the  defendant;  that"^' there  wa 
bomofthe^narnagea  child  which  died  shortly  aft" 
birth,  that  soon  after  the  marriage  th.  d^fer^^^r^ 
deserted  the  plaintiff,  and  they  had"  never  since' li^ed 


'I 
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1881.  together;  that  in  May,  1880,  she  went  to  the  defend- 
ant's house, nnd  applied  to  hira  to  receive  her  and  allow 
her  to  live  with  hira  as  his  wife,  but  that  he  had 
refused  to  do  so  or  to  treat  lier  as  his  wife.  The 
prayer  was  for  alimony  in  the  usual  form. 

The  defendant  answered  the  bill  alleging  in  sub- 
stance that  he  was  induced  to  go  through  the  form  of  a 
marriage  with  the  plaintiff  at  Rome  in  the  State  of  New 
York,  he  and  the  plaintiff  being  then  natives  and  citi- 
zens of  Canada,  having  their  residence  in  the  township 
of  Sidney  ;  that  such  ceremony  was  the  result  of  a  con- 
spiracy entered  into  between  the  plaintiff  and  others 
to  procure  him  to  marry  her,  and  in  pursuance  of  which 
they  caused  him  to  be  arrested  on  a  false  charge,  and 
afterwards  induced  him  to  partake  of  intoxicating 
liquors  to  such  an  extent  that  he  was  rendered  incapa- 
ble of  understanding  what  he  was  doing,  and  when  in 
that  condition  and  under  duress  from  said  arrest,  he 
went  through  the  form  of  a  ceremony  of  marriage 
statement,  with  the  plaintiff,  and  that  immediately  after  he  became 
aware  of  what  he  had  done  he  left  the  plaintiff  and 
never  afterwards  acknowledged  her  to  be  his  wife,  and 
he  submitted  that  the  said  maiTiage  was  invalid  and 
void.  He  admitted  that  the  plaintiff  came  to  his  house 
as  stated,  and  said  he  was  willing  to  receive  her  and 
did  receive  her  but  that  she  would  not  remain  with 
him,  and  went  away  without  cause. 

The  cause  was  tried  before  Proudfoot,  V.  C,  at  the 
sittings  of  the  Court  at  Belleville,  in  May,  1881. 

It  appeared  that  the  plaintiff  and  defendant  had  coha- 
bited together  under,  as  plaintiff  alleged,  a  promise  of 
marriage ;  that  in  the  latter  part  of  June,  1863,  she 
being  then  enciente,  they  went  from  the  township  of 
Sidney,  where  they  had  always  resided  with  their  res- 
pective parents,  to  the  State  of  New  York.  The  reason 
of  their  going  was  differently  stated  by  each,  the  plain- 
tiff stating  that  the  defendant  induced  her  to  go  in 
order   that  they  might  get   married:   the   defendant 
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alleg,ng  that  it  was  in  order  that  thoy  might  conceal 

Afte,  being  ,hort  time  away  they  went  to  Rome 
cnnl';  r  '  '''  '^'^'^  ^^'^  ^^^^^^"•^^"t  .seen^ed  d^n 
c  m  d  to  marry  the  plaintiff,  although  she  was  on 
tantly  soliciting  him  to  do  ^n      Qi,  ,    ., 

tance  of  one  Lroul    IX'      !    "'^'''  ^'"^  ^'^^l"^'"' 
uiie   y^ayroiL  at  whose  house  sho    «fa,r,>^  f 

one  i/Zcar  a  Justice  of  the  Peace.  Wliile  the  defend^ 

agreed  to  marry  her  •  -md  if  „  l^'imtm,  he 

should  ^0  to  «/.;  -    '  ^  '  arranged  that  they 

snould  go  to  Blair  8,  and  get  married  in  the  evening 

During  the  afternoon  the  defendant  remainlcUnfhe 
con,p    y  of  CarrolUr.,  one  T..7,  a  constaWe    ml  h 
son.     It  appeared  they  were  drinking  together   and 
according  to  the  evidence  of  Carroll  and^^?  « 

M^ihl  i\^t^  Acf^r^A     X  ."^  ^^^*'^"  and  the  younger  statement, 

order  to  get  him  into  a  condition  to  consent  t„  tu. 
".arnage.     It  appeared  however  that  the  pi, iff  h^' 

in  the  same  room  occupying  the  same  bed.  ^ 

The  next  day  the  defendant  went  away  from  Rome 
and  did  not   return.      Soon  afterwards  the^lainTiff 
returned  to  Sidney  where  her  child  was  b  rn.     The 
defendant  remained  away  for  over  two  vears  and  X 
returned  to  his  father's  house  near  to  X;  Intiff 

a^t  Wlh"^  f^^  '^'  "^  communicatir^Hh  on! 
another,  althougii  .,.  was  alwavs  called  and  c^ter  f 
As  '•  Mrs.  Rohlin. "  -  -  -«,.  a„a  .,j  -.ken  uf 
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18«1.  In  18GG  the  i)lainti''"s  brothor  brought  an  action 
a:,fainstthe  dofondant  for  necessai.'oslurnished  by  him  to 
plaintiff  and  for  the  expenses  of  the  burial  of  hei-  child. 
The  realobject  of  the  action  was  to  establish  the  validity 
of  the  marriage,  and  both  parties  wore  prepared  for 
trial  upon  that  issue  ;  but  before  the  cause  was  called 
on  the  defendant  agreed  to  aettl  the  matter,  and  a 
meiiiorandum  ^'  ns  then  indorsed  on  the  record  and 
signed  by  the  defendant,  by  which  he  admitted  the 
authority  oi  Blair  tu  perform  the  ceremony  of  marriage 
between  him  and  the  plaintiff  Ui,)  the  validity  and  exis- 
tence of  the  marriage  and  consented  to  a  verdict  for 
$100 ;  and  a  verdiet  was  entered  accordingly.  No  fur- 
ther connnunication  took  place  bet  ,\  een  the  plaintiff  and 
defendant  until  May,  1H80,  when  the  plaintifi  becom- 
ing, as  she  alleged,  unable  to  support  herself  by  her 
own  labor  went  to  the  defendant's  house  and  met  him  in 
the  yard  and  asked  him  to  receive  her  's  his  wife.  He 
pointed  to  the  open  door  and  said,  "there  is  the  house," 
statement,  g^j^j  went  away  to  the  barn.  He  returned  sometime 
afterwards,  and  the  plaintiff  then  asked  him  to  speak 
to  her.  He  pushed  by  her  and  again  went  to  the  barn. 
His  sister  who  lived  in  the  house  would  not  speak  to 
the  plaintiff,  and  after  waiting  a  couple  of  hours  and  the 
defendant  not  returning  she  went  to  a  neighbour's  house 
and  stayed  all  night.  Next  morning,  at  her  request, 
the  neighbour  went  to  the  defendant  and  asked  him  to 
receive  the  plaintiff.  The  defendant  said  he  would  not, 
that  she  need  not  come  back.  Thereupon  the  bill  was 
filed. 

At  the  trial  one  Vantassel  swore  that  before  the 
plaintiff  came  to  defendant's  house  the  defendant  told 
him  he  was  aware  she  intended  to  come,  and  that  if 
she  did,  "  she  would  receive  a  cool  reception."  After  she 
was  there  the  defendant  told  him,  "  She  did  get  a  cool 
reception." 

At  the  hearing  the  defendant  was  examined  on  his 
own  behalf,  and  then  stated  that  if  it  should  be  deter- 
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mined  tl.at,  the  plaintitl'  wa,  hi,  wito  l,e  ;,ouM  receive 

b    nV":  •    T  \"  ""■  "'"""^  "..>1«f-Ia„th: 

L„r         "•'l^"^^'y  fro...  wJ,at  was  attompted  at  the 
heann^tobee,t„,,r       M,y  witne^e,  c.W  on  hi! 

pl.tir"'  *"'■•  '■  ''"'  ■'  ^''""""  "•'"'  '>">'.)  '"■■  the 

JtLtSS''-'"""^^''"-^^' '«*•«■«•. 

At  the  conclusion  of  the  argument. 

Proubkoot,  V.  C.-The  only  question  it  seems  to  me 
0   dec.s:on  ,s,  whether  there  .vas  a  marriage  hetwe  n 

ie  fo ':;'  T''^'  "■  "^' '  ^"^*^  ^=-«  with  a ;::' 

ira/^6,..?^.  on  the  subject  that  consent  is  necessary 
to  the   perterMng  the   contract  of  matrimony     Tha^ 
you  cannot  force  a  man  to  be  married  against'his  will 
and  that  the  consent  must  be  an  intelligent  consent 
and  not  one  that  his  mind  does  not  .«  with 
Now  there  is  a  great  number  ot  matters  in  this  case 

to     rntirr^^''^'^^"  ''  '^  '"^^  --^-on  one  o^ 
to  arnveat.     They  are  capable  of  so  many  different 
interpretations  and  might  arise  from  so  many  different  ^"''«^-'- 
intentions  on  the  part  of  those  interested.    The  ria  S 
eUs  us  for  instance,  that  she  left  here  with  thS  '    t 
and  foi  the  purpose  of  getting  married ;  now,  one  does 
not  understand  very  clearly  the  necessity  f^r  leavTrJ 
here  in  order  to  get  married  when  the  marriage  3 
just^as  we    have  taken  place  here  as  have  tak^Tfa 
I't^n  ion    tL  f  "^^?%«^^  -y«  that  that  wJs  the 

itself  who  f        ""       ""'  ''  ''  '^  *^^  ^^f^"^^-t 
iumself,  who  from  some  extraordinary  feeling  of  shame 

that  seems  to  have  taken  possess  on  of 'him   was 
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unwilling  that  the  ceremony  should  be  celebrated  here 
where  their  friends  would  be  aware  of  it,  but  was 
willing  that  it  should  take  place  in  the  States. 
The  defendant  denies  that. 

However,  we  find  they  go  together  as  far  as  Prescott, 
from  there  to  Odensburg,  and  thence  to  Rome,  plain- 
tiff harping  every  day  upon  getting  married,  the 
defendant  after  leaving  here  apparently  refusing  to 
carry  out  his  intention.  Then  took  place  the  occur- 
rences which  have  given  rise  to  so  much  doubt  and 
uncertainty  in  defendant's  mind,  that  he  says  he  really 
not  know  whether  he  is  married  or  not. 

I  think  I  will  have  to  relieve  him  of  that  doubt,  and 
I  think  the  decree  I  will  have  to  make  upon  the 
evidence  will  be  to  declare  that  he  is  married.  I  have 
very  great  doubts  whether  the  plaintiff  will  be 
benefited  by  the  result  of  that  decree,  but  according  to 
the  best  conclusion  I  can  come  to,  I  think  I  must  find 
there  was  such  a  transaction  took  place  as  amounted 
.Judgment.  ^^^  ^  ^^jj^  marriage. 

There  is  the  common  consent  of  all  these  parties 
that  the  defendant  was  unwilling  up  to  the  fifth  or  sixth 
of  July.  He  was  unwilling  to  marry,  and  I  think  it 
may  be  admitted  on  all  sides,  also,  that  there  was  a 
sort  of  conspiracy  among  these  parties  to  procure  hira 
to  do  what  he  ought  to  have  done.  It  was  a  conspiracy 
not  to  do  anything  wrong,  but  to  compel  defendant  to 
do  something  that  he  ought  to  have  done,  and  the  only 
question  is,  whether  the  acts  of  the  conspirators  were 
carried  so  far  as  to  deprive  the  defendant  entirely  of  all 
sense  and  volition ;  or  if  they  only  went  far  enough  to 
indicate  a  will  to  carry  out  the  wish  of  the  plaintiff 
and  induce  the  defendant  to  be  married. 

Well,  the  defendant  produces  the  evidence  of  Carroll 
and  the  Wilds  which  seems  to  me  very  extraordinary. 
I  cannot  understand  what  reason  Carroll  or  the  Wilds 
could  have  had  to  do  anything  wrong  or  criminal  for 
the  purpose  of  .^  MUg  the  defendant  to  do  something 
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nght  towards  the  plaintiff.  It  was  no  interest  of  theirs 
and  It  IS  evident  there  would  not  be  much  loss  incurred 
by  their  hving  there  for  .some  time,  and  the    Wilds 
then  would   be   conspirinir  to    carry   out  an   illegal 
arrangement,  and  there  is  no  reason  assigned  for  that 
It  IS  not  shewn  that  the  plaintiff  was  bribing  him, 
that  she  had  done  anything  to  induce  him  to  come  to 
that  cone  usion ;  and  if  we  suppose  that  Carroll  was 
influenced  only  by  a  friftndly  feeling  towards  the  plaintiff 
we  can  hardly  imagine  that  he  carried  that  friendly 
feelmg  so  far  as  to  induce  him  to  do  what  was  criminal 
and  wrong  for  the  purpose  of  carrying  it  into  effect. 
And  equally  so  and  to  a  greater  extent  it  seems  to  me 
impossible  to  suppose  that  the  Justice  of  the  Peace  Mr 
JiUiir,  was  going  to    prostitute   the   functions  of  his 
ottice  for  the  purpose  of  benefiting  the  plaintiff     There 
IS  no   suggestion    that    he  was  bribed  by  them  •  no 
suggestion   that   there  was  any   reason  for  his  doinc. 
anything  out  of  the  ordinary  course,  and  it  leaves  it  in 
a  state  of  great  doubt  what  reliance  ought  to  be  placed  •'""k"""'- 
upon  the  evidence  of  these  parties  which  would  appear 
to  lead  to  a  conclusion  of  that  kind. 

We  have  not  had  the  advantage  of  Uvmg  Carroll 
and  the  Wilds  examined  personally  here,  and  I  do  not 
know  how  their  evidence  might  have  been  modified  by 
such  examination  ;  but  at  present  I  do  not  feel  inclined 
to  place  implicit  reliance  upon  it,  and  T  consider  it  to 
be  modified  considerably  by  the  evidence  of  the  defen- 
dant himself 

Mr.  Blair's  evidence  does  not  go  the  length  of 
saying  that  the  defendant  was  so  intoxicated  as  to  be 
unable  to  understand  what  he  was  about.  He  said  he 
was  not  too  drunk  to  get  married,  supposing  he  was 
drunk  at  all.  Now  .  man  may  be  drunk  and  yet  have 
sense  enough  to  make  a  binding  contract,  and  the 
utmost  that  could  be  said  of  it  would  be,  that  it  would 
be  a  voidable  contract,  one  that  he  might  avoid  by 
proceedings  or  resist  the  attempt  to  enforce,  but  still  a 
a  contract  that  could  be  ratified  and  confirmed. 
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Then  the  defendant  and  plaintiff  went  to  the  Justice 
of  the  Peace  themselves. 

The  constable  and  Carroll  certainly  d'd  not  go  into 
the  office.  They  allowed  those  two  to  go  into  the 
office,  and  we  have  judt  heard  Mr.  Blair's  evidence 
stating  what  took  place,  that  he  asked  all  the  customary 
questions  as  to  their  places  of  residence,  and  as  to  their 
intention  of  getting  married  and  so  on,  and  that  he 
united  them  according  to  the  laws  of  the  State.  They 
then  came  out. 

Now  it  is  hardly  possible  to  conceive  that  there 
could  be  such  a  state  of  intoxication,  and  such  a 
complete  annihilation  of  will  on  the  part  of  the 
defendant,  that  he  could  have  gone  into  the  Justice's 
office  ;  that  he  could  have  answered  all  these  questions  ; 
that  he  could  have  authorized  the  Justice  to  marry  him, 
and  have  made  the  necessary  responses  to  the  marriage 
ceremony,  and  than  come  out  and  go  to  OarroU's  house, 
and  all  without  knowing  what  he  was  about.  It  is 
incredible  to  me.     I  do  not  believe  it. 

Then  there  is  some  discrepancy  in  the  o\ 
as  to  what  took  place  at  Carroll's  that  night. 
I)laintift'  tells  us  they  slept  together  thp^-e.  I 
know  that  it  is  essential  to  the  merits  of  the  case  to 
determine  that  one  way  or  the  other,  but  merely  as  a 
question  of  evidence  it  is  useful  to  consider  it. 

The  defendant  says  it  was  not  so  at  all,  and  that  he 
cannot  tell  from  his  own  recollection  what  took  place, 
but  he  brings  others  to  prove  admissions  of  the  plaintiff 
that  he  had  not  slept  with  her,  but  he  had  lain  on  the 
bed  with  his  clothes  on  all  night  in  a  state  of  intoxica- 
tion ;  but  I  find  t-ie  defendent  himself  gave  a  different 
account  of  it,  when  previously  examined,  and  I  can- 
not accept  the  explanation  that  has  been  given  that  he 
was  only  relating  what  had  been  told  to  him  by 
others. 

There  is  no  such  qualification  in  his  depositions,  and 
he  tells  us  there  that  he  slept  in  the  same  bed  vath 
the  plaintiff  that  night. 
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In  anoiher  plane  ho  says,  I  stayed  in  bed  with  her, 
but  (hdr,  t  sleep  much,  if  at  all.     Now  that  is  certainly 
as  being  from  his  own  recollection,  and  instead  of  beinr, 
in  such  a  state  of  intoxication  that  he  didn't  know 
what  he   was  about,  he  even   says  he   didn't  sleep 
much.     Well  I  feel  inclined  to  place  more  reliance  in 
that  case  upon  the  positive  evidence  of  the  plaintiff'  as 
to  what  took  place,  than  upon  the  evidence  of  those 
witnesses  who  now  swear  at  the  distance  of  ci^ditecn 
years,  to  a  remark  made  by  plaintiff  in  the  mornin^ 
^    It  may  be  the  plaintiff  is  mistaken  as  to  his  breakfast- 
ing there  in  the  morning.     I  dont  know  how  that  is 
but  she  does  not  state  very  positively  that  he  did  break- 
fast there— that  is  her  impression,  she  saj  s. 

I  don't  know  how  she  stated  it  before,  but  on  her  ex- 
amniation  before  me  she  says  her  impression  is,  that  he 
did  breakfast  there. 

I  might  remark,  however,  that  it  is  a  very  extra- 
ordinary  thing  that  the  defendant  left  plaintiff  immedi- 
ately the  following  day;  and  remained  away  two  years  "«>8'"«»t- 
without  returning  to  his  home,  and  that  since  then  he 
has  never  lived  with  the  plaintiff  at  all.  It  may  be 
that  he  was  conscious  of  having  been  entrapped  into 
the  marriage,  but  it  was  still  such  a  device  that  left 
him  bound,  in  my  opinion. 

Well,  we  now  trace  the  matter  a  little  further  In 
1866  an  action  was  brought  against  the  defendant,  and 
the  object  of  bringing  that  action  was  not  for  the 
purpose  of  getting  the  paltry  sum  of  SlOO,  which  seems 
to  have  been  recovered,  for  the  expense  of  the  funeral 
of  the  child  or  the  plaintiff's  maintenance  But  it  was 
brought  expressly  for  the  purpose  of  establishing  the 
validity  of  the  marriage.  It  was  brought  by  the  plain- 
tiff s  brother  for  the  purpose. 

The  counsel  for  the  plaintiff  Dut  it  in  such  a  shape 
as  to  raise  that  question,  and  was  prepared  to  discuss 
it  at  that  trial.  We  find  that  it  was  not  tried  at  ail- 
that  a  settlement  was  come  to,  and  that  in  that  settle- 
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and  unequivocally  the  existence  and  validity  of  the 
marriajj'e.  It  is  said  there  was  some  collateral  agree- 
ment which  was  the  consideration  for  that.  I  can 
hardly  believe  Mr.  Walbr'ulge,  who  was  the  counsel  for 
the  defendant,  would  have  consented  to  any  such 
settlement  of  the  suit  at  all,  if  there  had  been  no 
marriage.  That  the  defendant  was  aware  of  the  cir- 
cumstances at  that  time  must  be  clear,  I  think,  and 
according  to  my  present  view  of  what  he  knew  at  the 
time  I  must  take  it  that  he  knew  then  all  that  he  now 
knows,  and  that  the  defence  was  put  in  with  the  hope 
probably  that  the  plaintift'  would  not  be  able  to  get 
evidence  for  the  purpose  of  establishing  the  marriage  ; 
and  I  am  therefore  inclined  to  place  reliance  on  Mr. 
Thrasher's  evidence,  who  tells  us  that  the  defendant, 
when  he  saw  the  witnesses  arrive  for  the  purpose  of 
the  trial,  acknowledged  that  he  was  "  beat,"  and  then  a 
settlement  took  place. 
Judgment.  That  settlement  is  to  my  mind  the  strongest  confirm- 
ation of  a  marriage  having  been  effected  before  the 
Justice  of  the  Peace. 

Mr.  Walbridge,  it  is  true,  has  a  vague  sort  of  recol- 
lection in  the  matter  that  something  was  talked  over, 
and  so  has  Mr.  Bell.  Mr.  Bell,  is  quite  clear  that  no 
agreement  as  to  anything  else  was  come  to,  or  it  would 
have  been  put  in  the  agreement  indorsed  on  the  record, 
and  in  that  I  think  we  will  all  agi-ee  with  him,  and 
that  no  counsel  would  hav3  permitted  any  such  agree- 
ment to  have  remained  on  a  separate  piece  of  paper  or 
in  the  uncertain  memory  of  witnesses  if  it  was  really  a 
part  of  the  settlement  that  was  come  to. 

I  think  it  is  unnecessary  to  trace  the  matter  any  fur- 
ther. The  defendant  is  quite  willing  to  receive  the 
plaintiff  if  she  is  found  to  be  his  wife.  There  is  no 
such  conduct  alleged  against  him  as  would  render  it 
improper  for  her  to  live  with  him.  She  does  not  appre- 
hend any  difficulty  in  doing  so,  and  I  do  not  see  that 
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undertaking  to  ,„ai„tai„  Zp'al„««  """"  ""'"""'"'    "^"■ 
Cost,  to  plaiutiff  Wtween  solicitor  and  client. 


J'J 


Nelles  v.  The  Bank  of  Moxtreal. 

btulnesf. 

n'ulo  that  he  8h,.«Kl  .leposit  note.  .V?'  V^  arrangement  was 

ot  further  inaen..if3.i„;  ^  ■  .k  I  .^  ^  ""'"*"''  "*  '^  ~« 
bank  oontinue.1  to  H  ttht'tdva  1  T  Ai"!?,  .^'"^'^^"^  ^'^^ 
sun.lry  notes  a.ul  bills  to  the  baprZ  1  Z'  T  ^"^  "^^'^''"'^ 
tions  having  been  carrie.l  oi,    nn^  /  "'*  "^    '"^''  *''«"«'»«■ 

being  plaeecf  in  iuS^^tXTl^^irt^'  ''''  '^^^"^  ^- 
having  been  in  entire  iguoSnce  of  h  \rl  L  ^ t:!- '"^  '^"''' 
stances,  caused  by  his  reliance  on  fi,     iT  ^ '  ^  '^"''■"'n- 

part  of  the  bank  to  enable  A'  to  ^10^1         ,      "^  '  *"'^'«Pt«  »"  tbe 
carry  on  his  business.  °"^  ^n.oWenoy  proceedings,  and 

The  bill  stated  that  on  the  27th  of  ADril    1 977  „ 
plaintiff  had  been  appointed  the  asslee  "f  th7  '   ^' 
vent  estate  of  one  .1/ar.iu  KnoZ!n     Th  Tu" 

cliatt  by  the  insolvent  for  $1,500  on  Wip-a'r^,  F.  « 
whjch  draft  was  afterwards  paid  by  Fa  oT' 

16th  of  March  a  draft  for  $l|oO  aJcented  '  T.""  " 
Farocett  and  paid  by  him.  6n  theTt  ^f  th^^^'''^^ 
month  another  draft  f<«-  ^i,c^c^  ]       ^^"^  ^^"^^ 
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accepted  by  Thomas  Fmvcett  and  also  paid  by  him. 
On  the  21st  of  April  the  insolvent  absconded,  and  on 
the  24th  of  April  the  defendants  received  on  account 
of  their  claim  against  Knoititon,  S1,000,  the  defendants 
at  this  time,  knowing  or  having  probable  cause  to  sus- 
pect the  fact  of  Knoivlton  being  insolvent. 

The  answer  of  the  defendants  set  up  that  long  prior 
to  the  3rd  of  March,  1877,  Knoivlton   kept  a  cuiTent 
account  at  the   defendants'  bank,  and  at  that  time 
owed  them  840,000  on   promissory  notes  and  bills  of 
exchange,  either  due  or  maturing,  and  that  an  arrange- 
ment was  then  arrived  at   that  Knowlton  should  de- 
posit notes  and  other  securities  as  collateral  or  further 
indenuiity  of  the  bank.    That  for  three  or  four  months 
previously  the  debits  of  Knoivlton  largely  increased,  and 
the  agent  of  the  bank  urged  the  fulfilment  of  the  promise 
to  deposit  securities,  and  in  accordance  with  the  pro- 
mise made  by  him  to  Knoivlton,  and  in  the  ordinary 
course  of  business,    Knoivlton  indorsed    these  notes, 
statement,  j^nd  the  defendants  continued  to  renew  and  make  fresh 
advances ;  and  if  such   collaterals   had   not  been  de- 
posited the  defendants  would  have  J  isisted  on  pay- 
ment. 

The  cause  came  on  for  the  examination  of  witnesses 
and  hearing  at  the  sittings  of  the  Court  at  London,  in 
the  autumn  of  1880. 

Mr.  Boyd,  Q.  C,  for  the  plaintiff. 

Mr.  Afoss  and  Mr.  Street  for  the  defendants.  The 
only  point  discussed  was,  whether  the  payments  and 
transfers  of  securities  to  the  bank  so  short  a  time  be- 
fore the  actual  placing  of  Knowlton  in  insolvency, 
were  not  to  be  looked  upon  as  made  by  way  of  pre- 
ference, and  therefore  void  under  the  Insolvent  Act. 

Feb  nth       Blake,  V.  C— I  have  gone  several  times  over  the 
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concluded  thaf  +l>     *  .    ^  ^  should  have 

^    luiuueu  mat  tho   true  story  was  tnl.l  i.ir  7'.       •      ""''"' 

nis  examination  previous  to  the  honrinr,     T  • 

reasons  assumed  for  fi.n  „„  •  ;"''''^nt''i   witli  the 

-aclobyhin!  ^'^  wo™:™;:"  f  ^'""T 

-count,  given  of  «.i,,  i.^^^^lj'^^l  "'" 
como  to  the  conclusion  that  the  J^l^  of  T  p'T 
deairing  furthc,.  .security,  «s  oflL.:5  '  t^l^-. 
that  the  agent  of  the  Bank  being  i„f„n„„|  ,,'"'; 
was  not  safe  to  talie  this  under  tJ! 
the.  fonne.  with  ^.„„.«  i^:  t  l:^ZtZi 

Kno^tt^.  than  the  ta£;'  T^Ti  '  *" rtX' 
--ecytobe^crvcuf  to  so^rthe  "'  h"'  ?°  '*""^ 

be  but  a  fitting  Cose'to  rill;:::  rn;;r 

pared  to  g,ve  colour  to  the  fansactll..  "'b.^  thiL" 
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Watford,  Ont.,  March  1st,  1877. 


•"  Thomas  Fawcett. 

"  ^^-  Knowlto.v,  Esq.  ,  London.  

?^^-^l^SabS;r,^r^a*i^"!'l^  feet  „f 


lumber  we  wer^  talking  about'larnS*  ''""^'''^'l  .tJ'0"S"nd  feet  „f 
me  fifty  cents  (.Wc.)  plr  thoi,«n,fl  ",'^'^S""  commission,  you  to  mv 
would  allow  yoi  to  dmw  orme  "t  eiSit  /sT  m/"'^'  *'"^  «-"«  -^ K 
at  three  3)  months'  time  aft^r  /„  nbfr  '  i  )  r '""'  H'l:  *'"'"«'»n'l  feet 
pay  freight  and  cliarge  you  8  ,  p r  . w  '  ''ehvered  here.  I  would 
must  be  distinctly  underStl  Ihnt  fi  Per  amunu  for  amount  Jt 
to  be  left  in  the  lumber  se.itLreaSliT/  "'"'":  '*'"'  I^'^^^^  are 
advantage,  you  at  all  times  receiving  „o,7tv''™  '*  f/''  *"  "'«  best 
as  may  be  desired.  If  this  nronn^ffli  °  '^  "''  ^^'^ekly  instahnenta 
me  know  and  ship  at  once    ^'^^P''^'*'""  '«  ^e^^Pted  by  /o„  ^A^^lf^ 

"Yours  truly, 

"Thos.  Fawcett." 
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feeling    this  strongly,  as  the    conclusion   from    this 
part  of  the  doalings  as  it  .stands  isolated,  it  is  neces- 
sary to  look  at  the  surrounding  circumstances  to  see 
wSntrc.!.  what  preceded  and  what  followed  this  bargain.    The 
insolvent  had  opened  a  lino  of  discount  with  the  Bank 
of  Montreal  to  the  extent  of  S20,()0().     This  had  been 
from  time  to  time   increased  with   a  not  very  defined 
agreement  that,  as  the  discounts   increased,  securities 
should  be  given  to  answer  the  fresh  advances.    The 
lino  of  discounts  increased  until  the  15th  of  September, 
1870,  when  they  reached  $25,981— on  30th  of  Septem- 
ber, 827,232— on  the  15th  of  November  830,984.— on 
the  16th  of  December  $39,713— on  the  30th  of  Decem- 
ber 841,611— on  the  28th  of  February,  1877,  842,373— 
and  on  the  31st  of  March,  1877,  847,321. 

Before  the  transfers  or  discounts  brought  in  question 
in  this  suit,  the  Bank  of  Montreal  had  securities  suffi- 
cient to  answer  the  whole  of  the  indebtedness  of  the 
insolvent.      The  notes,  the  transfer  of  which  is  im- 
judgment.  pgachod,  Were  handed  over  in  March,  and  during  this 
month  the  discounts  increased  from  842,373  to  847,321, 
so  that  the  account  of  the  insolvent  was  not  dimin- 
ished by  this  transaction.      The  Bank  of  Montreal's 
manager  at  London   says :  "  In  the  month  of  March, 
1877,"!  discounted   823,188.31;   of    that  amount   it 
appears  that  812,098  were  renewals,-  and  fresh  dis- 
counts 811,089.30;   the  month  of  April,  I  appear  to 
have  discounted  about  810,000,  or  I  mean  810,965  in 
April,  and  of  that  amount  there  were  fresh  discounts 
for  84,973.77,  the  balance  was  for  renewals.    I  dis- 
counted up  to  the  26th  of  April  for  Mr.  Knoivlton." 
I  think  I  must  qualify  the  conclusion  at  which  other- 
wise   I   should  have  arrived    by  these   suiTOunding 
circumstances,  and  conclude  that,  as  a  matter  of  fact, 
Despard  placed  so  much  reliance  on  the  statements  of 
the  Mercantile  Agency  and  of  Knoiulton,  and  was  led 
away  so  much  by  the  plausibilty  of  the  insolvent,  that 
lie  did  not  know  or  think  that   KnowUon  was  insol- 


if  rifli 
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vent  until   the   2Gth   of   April,  the    day   I.ofore   the     is., 


Nclloa 


X-  .  '  '  "'"'^'    •'»"  Wi»0  O  Ot   the  tlJUimin 

Jons  nnpoachod  ha.l  taken  place.     There  is  noduU     "  V" 
there  is  »,oro  evidence  in  this  cas,.  th,.,.  w,.«     n       ,    '"""«'■' 

V.   /  a((i  ^a;,  to  shew  tlie    true  position  nf 
Knowlton  and  the  knowledge  of  his  standin  1 

renmrks  there  made  are  wo^-thv  of  n  .^      ° 

how  cmpieto,,  the  in.A.:Ti:':£cz:!::::z 

f«  1  „       u  I:         ^''  ^'^'^  ^^'^^^  nionient  he  annears 

cai.judgotoI,avu  worn  the  garb  „f  nrosjioritv  N^ 
one  proves  that  there  was  a  tvhi»,,„v  eve,  I  ™„  y,! 
mereantile  eo,n„.„nit,.  b,,.,tw„g  l,onZ  !ZL '" 
I  eonclude  „p„„  the  whole  of  the  Li,h,„,,  that  St 

was  an  attempt  made  m  good  faith  to  avoid  it  and  to 

last  81,000  I   tlunk  it  ivas  to  answer  a  mere  tern 

2^     :rr  ''  ^'''''  ^^^'^  -  ^^e  distinct  und" 
standing  that,  at  once  it  was  to  be  replaced 

1  have  endeavoured  to  apply  the  cases  of  Smifh  v 

^(^'nfc  {d),  Davidson  \.  Ross  (t    Davifl<^n'n  ^r   m.t 
W,  to  the  faets  proved  in  this'  cl^ T  dZnl'sf  I T 
not  «„d  that  the  transaetions  have  heen  ^J^ 

I  therefore  dismiss  the  bill,  with  costs. 


n 


(rt)  4  App,  5. 
(c)  4  App.  1, 
(e)  24  Gr.  22. 


(6)  2  App  405. 
{(I)  25  Gr.  366. 
(/)  24  Gr.  214. 


■•        , ,    ■     _  _ .}   r 
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Chamuehi.ain  V.  Clauk. 

ilortyuyor  ami  mortuare—fiUttHtei^fllmiUUioM—PaymeM  qf  intertsl 
PoMHeM/iion  of  Hlraiigern. 

Tlio  lumsosHion  of  a  iitruiiger  which  ha«  not  ripone<l  into  a  title  oa 
against  tho  owner  of  land,  will  not  eniiro  to  thu  benefit  of  him  so 
in  i)og8e88i<in  an  against  the  mortgagee,  «o  long  ax  Li8  interest  a 
regularly  paid  by  the  owner. 

This  was  a  bill  filed  by  Chambedaln,  against  Axhim 
and  Rohert  Clark,  exccutorH  and  devisees  in  truat  of 
WilUam  Clark  a  deceased  inortg«j,'or,  Elizabeth  Clark, 
luH  widow,  and  William  Clark  a  son,  who  was  in  pos- 
session of  the  land  in  question. 

The  defendant  William  Clark  answered,  claiming 
title  in  himself  under  the  Statute  of  Limitations,  alleg- 
ing his  possession  since  l«6o,  of  the  east  half  of  the 
land,  and  the  possession  of  one  John  James,  horn  18G5 
to  1872,  and  his  own  subsequent  possession  of  the  west 
half,  and  no  knowledge    of   plaintiff's  mortgage  till 

after  1877. 

The  bill  was  taken  2»'o  confeaso  against  the  defend- 
ant Elizabeth  Clark.  The  defendants  Adavi  and 
Robert  Clark  answered  submitting  their  rights  to  the 
protection  of  the  Court. 

The  plaintiff's  mortgage,  which  was  to  secure  S1,31D 
and  interest,  was  dated  10th  February,  1877,  and  was 
immediately  registered. 

The  plaintiff  amended  his  bill,  setting  out  that  the 
deceased  in  1863  had  mortgaged  the  land  in  question 
to  one  Black,  to  secure  S700,  whereof  the  defendant 
William  Clark  had  full  notice  by  registration  and 
otherwise,  before  his  taking  possession  in  1865 ;  that 
payments  of  interest  were  duly  made  on  this  mortgage 
to  Black  from  time  to  time  by  the  deceased,  and  that 
payment  of  the  principal  was  extended  by  Black  down 
to  1873,  at  which  period  the  plaintiff,  at  the  request  of 
the  deceased,  paid  this  mortgage  and  obtained  an 
assignment  of  it:  that  this  $700  formed  part  of  the 
$1,319. 
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tion  of  ■  f     ^  '  "''""^  "^  <l.-fioio„cy,  a-lministm-  -^ 

an  order  for  .nirnvdiato  iioMM,i„„  '  '^  ' 

No  »„«vor  w„,  fii„,|  t.,  Iho  a„„.„.i«,U,i|i 

at  p'Lz:;: ''™' ""'-'"-^  "'"-«-,■, 8,0, 

taf  "■■  ''"*''•  *  C'  »■"'  *■■■  ''•  //.  »"M,  for  tho  plain. 


i|- 


I 


Mr.  Moss,  for  defendant  William  Clark. 

Mr.  J.  Z).  5.0^,  for  defendants  Adam  and  iio6e,.< 
CW  the  executorn  Joined  with  the  plaintiff  in  fskin  ' 
an  adnunistrat  on  hut  suhn.itted  that  in  the  event  of 
atir'^^"  bein,  directed,  execntion  would  Z  be 

The  following  authorities  were  referred  to:  Dory 

74,  78,  81.   Dart.  V.  and  P.  .5th  Ed    409     r  o  A     u 
108,  sees.  22-23.  '  ^  ^-  ^-  *^h- 

po«onin.um,e,f  ofthe  ea»t  oO  a.rslcel8cT 

msaeathin  1872,  of  the  west  30  acres,  and  possesion       '°'"'- 
mce  that  date  of  the  whole,  and  clai„,s  that  S"   p Z 
tlffrs  bar-red  by  the  Statute  of  Limitations.  " 

At  the  hearing  I  thought  it  elear  upon  the  evidence 
that  there  was  nothing  to  bar  the  rigl!  „f  the  plaimiff 
as  to  the  west  50  acres.  M'aimin 


(«)  17Q.  B.  368. 


1  1 


■■'  V- 


(6)  lb.  373, 
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1881.        The  plaintiff,  by  his  amended  bill,  filed  30th  January, 
'--^ — '  1880,  in  addition  to  claiming  under  the  mortgage,  under 
Chamberlain  ^^.^^  he  claimed  in  his  original  bill,  (and  to  which  it 
^^"^'     is  not  necessary  to  refer  further)  claimed  under  a  mort- 
gage of  the  same  land  made  by  the  same  mortgagor 
in  the  year  18G3,  to  one  Black,  md  on  which  mortgage 
payments  of  interest  were  made  as  appears  by  the  evi- 
dence of  Mr.  Dennhtoun,  up  to  a  date  within  ten  years 
of  the  filing  of  the  amended  bill,  and  Mr.  Denvistoun 
says  that  the  time  for  payment  was  extended  up  to 
February,  1871,  provided  interest  should  be  punctually 
paid  on  1st  August,  1870.    The  mortgage  contained  the 
usual  covenant  for  quiet  enjoyment  until  default. 

The  statement  put  in  by  Mr.  Dennistoion,  and  veri- 
fied by  him,  shews  payments  of  interest  by  the  mort- 
gagor Clark,  up  to  1873,  the  last  payment  having  been 
made  on  11th  February,  of  that  year.  The  mortgage 
to  Black  was  assign  id  to  the  plaintiff  1st  March,  1873. 
This  prevents  the  running,  in  favor  of  the  mortgagor 
Judgment.  ^^  ^^  q^^  defendant  of  the  Statute  of  Limitations,  under 
the  Real  Property  Limitation  Act  of  1874.  I  had 
occasion  to  consider  the  point  in  the  case  of  Hooker  v. 
Morrison(a), in  which  I  gave  a  judgment  at  some  length, 
which  I  have  handed  to  the  reporter  of  this  Court. 
My  conclusion  is,  that  the  defence  of  the  Statute  of 
Limitations  fails. 

The  mortgagor  is  dead.  The  defendants  Adam  and 
Robert  Clark  are  his  executors.  The  widow  is  made  a 
defendant  as  entitled  to  redeem  as  dowress,  and  Wil- 
liam Clark  the  son  is  in  possession.  Both  mortgages 
contain  covenants  by  the  mortgagor  for  payment  of 
mortgage  money.  The  bill  prays  a  sale;  for  order  for 
delivery  of  possession;  and  for  administration  of  the 
estate  in  the  event  of  there  being  a  deficiency  upon  sale, 
.n  that  event  coming  into  Court  on  behalf  of  himself 
and  all  other  creditors  of  the  deceased  mortgagor. 


(a)  Ante   p.  369. 
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^_  The  plaintiff-is  entitled  to  the  relief  prayed  for  by     1881. 

I  cannot  in  my  opinion  in  this  suit  make  any  order""""'"""" 
as  between  the  executors  and  the  defendant  William     ""'• 
Clark.     Mr.  lieck,  for  the  executors,  asked  for  an  order 
over  against  him  in  case,  as  I  understood,  I  should 
hold  hnn  entitled  to  retain  the  east  oO  acres  as  against 
the  mortgagee.     I  hold  him  not  so  entitled.     Nor  can  ,  , 
nnthis  suit  make  any  order  as  between  the  pll      "^"^" 
tiff  and  mZZzam  CTarZ^,  except  as  to  possession.    None 
IS  asked,  nor  are  the  pleadings  f.       ed  for  any  order. 
Ihe  decree  may  be  expressed  to  be  without  prejudice 
to  any  application  that  may  be  made  by  any  party  in 
the  event  of  the  mortgaged  premises  being  redeemed 


r 


In  re  Alexander  Grant,  a  Lunatic. 

Execution  creditors-Proving  claim  against  eMe  oflunatic. 
The  common  law  right  as  to  the  priority  of  an  execution  creditor  of 
IT    ;-''^  ';■''« '•^'^,*^^«<=»«°»  in  the  hands  of  the  sherifT  before 
the  lunatic  has  been  declared  such,  will  not  be  interfered  with  by 
injunction  restraining  him  from  realizing  under  his  writ. 

^    Motion  for  injunction  under  the  circumstances  stated 
m  the  judgment. 

Mr.  W.  Cassels,  for  the  committee  of  the  lunatic. 
Mr.  Moss,  contra. 


Spragge,  C._Th,s  was  an  appplication  by  the  Com-  Nov.  nth, 
mittee  of  a    Lunatic  for  an    injunction   to  restrain      ''""• 
creditors  who  had  obtained  a  judgment  r.nd  had  execu- 
tion  in  the  hands  of  the  sheriff  before  the  lunatic  was 
declared  to   be   so,  from  proceeding  at  law  for  the 
recovery  of  their  debt. 
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The  ground  of  application  was  that  by  Statute  9  Vict, 
ch.  10,  R.  S.  O.  uh.  40  sec.  67,  the  estate  of  a  lunatic  is 
placed  in  the  same  position  as  the  estate  of  an  intes- 
tate. 

The  statute  does  not  touch  the  personalty  of  a 
lunatic.     The  question  is  as  to  his  real  estate. 

The  Act  is  framed  upon  the  Imperial  Acts  43  Geo. 
III.  ch.  75,  9  Geo.  IV.  ch.  78,  and  11  Geo.  IV.  and  1 
Wm.  IV.  ch.  65,  or  rather  upon  the  latter,  the  former 
Acts  having  been  thereby  repealed. 

The  chief  difference  between  the  provisions  of 
those  Acts  and  our  own  Act  is  as  to  how  the  real 
estate  is  to  be  dealt  with  by  the  Court.  Under  the 
Imperial  Acts  the  proceeds  of  sale,  mortgages,  ifcc, 
were  to  be  applied  in  such  manner  as  the  Lord 
Chancellor  should  direct.  Under  our  Act  the  direction 
is,  that  all  debts  shall  be  paid  latably  without  any 
preference  to  such  as  are  secured  by  sealed  instru- 
ments. 
Judgment  Qyj.  ^g^^  9  Vict.,  recites  in  the  preamble  that  doubts 
had  arisen  as  to  the  proper  construction  of  that  part  of 
our  Chancery  Act  of  1837,  which  relates  to  matters  in 
lunacy,  "  and  that  it  was  expedient  to  remove  such 
doubts,  and  to  provide  for  the  better  management  and 
care  of  lunatics,"  and  for  the  pi-eservation  of  their 
estates  from  waste  and  destruction,  and  to  provide 
more  effectually  for  the  disposal  of  their  estates  for 
paymr'nt  of  debts,  and  for  the  support  of  such  per- 
sons (lunatics  and  idiots),  maintenance  of  their  families 
and  education  of  their  children. 

Mr.  Cassels  refers  me  to  Taylor  v.  Brodie  (a),  which 
followed  Bank  of  British  North ,  America  v.  Mallory 
(6),  Doner  v.  JSops  (c),  and  Parsons  v.  Gooding 
(d).  All  these  cases  were  under  the  Property  and 
Trusts  Act  29,  Vict.  ch.  28,  the  28th  section  of  which 


{a)  21  Or.  607. 
(c)  19  Gr.  229. 


(ft)  17  Or.  102. 

(d)  33  U.  C.  R.  499. 
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TuW^^nlMr'  of  a  deficiency  of  assets,  debts    1881. 
Should  be  paid  par.  passu  and  without  any  preference  ^v- 
0   pnonty  of  debts,  of  one  rank  or  nature  over   1  o  1  "  "^"^ 
of  another;  adding,  however,  that  nothing  therein    on 
tained  shou  d  p^jjudice  any  lien  existing  dur  n.  I 

estate.    Th.s^proviso  is  not  in  our  Lunacy  Estate  Acts 
he  only  preference  therein  nientioned  howeve   afnot 

I'dT'T''^'^'"^'^'  ^"^^'•"™-*'^-  and  lappr- 
hend  that  charges  and  liens  upon  the  estate  of  a  lunatic 
existing  at   ho  time  of  his  being  by  any  process  o 
proceeding  found  or  declared  lunatic,  are'^not  alk" 
by  the  provisions  of  the  Act.  ^''^^ctea 

In  the  cases  to  which  I  have  referred  the  actions  were 

ZlV'Xr:'  7Pr^*--«.  and  the  credit: 
had  not  at  the  date  of  the  death  of  the  deceased,  any 
len  or  chaise  upon  his  estate-the  estate  thus  comini 
to  the  hands  of  the  personal  representatives  subject  to 
debt«sofaras  those  creditors  were  concerned  which 

F^sm,  and  the  creditors  were  bound  to  accept  payment 

hrdebto:  1  :•'"  '''  ''  ^'^  ''''  ^f  ^h«  ^'-th  of 

h  s  debtoi  an  execution  against  the  goods  or  lands  of 

his  debtor  was  bound  to  accept  payment  ratably  with 
the  creditors  enumerated  in  the  Act,  and  I  apprehend  it 
could  not  be  so  determined  inasmuch  as  such  creditor 
would  not  fall  within  the  category  of  any  of  the  cla 
of  creditors  enumerated;  and  while  such  a  person  s  a 
judgment  creditor  he  is  more  than  a  judgment  creditoi 
being  a  creditor  who  has  a  charge  if^not^ln"  tl^lln 
upon  the  estate  of  his  deceased  debtor 

Under  the  Lunatic  Estate  Act,  we  have  lan^uao-p 
—at  different,  and  it  provides  for  rablrS- 
bution  only  in  respect  of  real  estate,  and  under  an 
order  made  for  that  purpose  by  the  Court,  and  whe" 
the  personal  estate  is  not  sufficient  for  the  discharge  of 
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1881.        In  the  first  place  then,  there  is  nothing  in  the  Act 
"-"y^^  to  interfere  with  the  priority  obtained  by  the  creditor 

Ro  Grant.    ,        ,  .  .  .  ,  i  rrn 

by  his  execution  against  the  personal  estate.  Ihen  as 
to  the  lands,  these  creditors  by  their  executions  had  a 
charge  upon  the  lands  before  they  came  to  tlie  hands 
of  the  committee  (coming  to  his  hands  only  for  the 
receipt  of  rent.5  and  profits),  and  before  any  adjudica- 
tion of  lunacy  ;  and  this  is  a  case,  as  I  read  the  statute, 
not  within  its  jn-ovisic  is. 

I  find  no  instance  of  an  injunction  having  been 
issued  in  England,  under  the  Imperial  Acts  to  restrain 
a  creditor  from  enforcing  his  debt  against  a  lunatic  by 
the  ordinary  legal  process,  but  indications  in  several 
cases  cf  lunacy  that  the  ordinary  process  is  not  inter- 
fered with  by  injunction.  One  reason  certainly  may 
be  that  the  disposition  of  the  proceeds  of  sale  are  in 
the  discretion  of  the  Chancellor. 

With  us  there  is  less  reason  for  objecting  to  inter- 
fere because  a  more  definite  relief  is  given  to  the 
Judgment,  creditor  by  our  statute.  Still,  although  the  statute 
has  been  in  force  for  thirty-four  years  there  has  been, 
I  believe,  no  instance  of  the  Court  interfering  with 
the  legal  right  of  the  creditor.  Occasions  have  arisen 
in  several  cases  of  lunacy  in  this  Court  where  it  may 
be  assumed  that  the  Court  would  have  so  interfered, 
or  at  least  have  been  asked  to  .interfere,  if  it  had  been 
conceived  that  such  interference  was  warranted  by  the 
Act.  I  think  it  has  always  been  assumed  that  an 
adjudication  in  lunacy,  did  not  aflfect  the  common  law 
right  of  the  creditors.  It  was  so  assumed  in  the  matter 
of  Shaw,  a  lunatic  (a),  the  only  suggestion  having 
been,  that  creditors  who  had  come  in  under  an  order 
and  proved  their  debts  may  have  lost  their  remedy 
at  law.  It  was  assumed  that  but  for  that  they  would 
have  had  the'r  remedy  by  ordinary  legal  process. 

For  these  reasons  I  am  of  opinion  that,  as  the  law 


I 


I 


(a)  14  Gr.  524. 
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Stands,  I  cannot  interfere  in  m,   ca.e    by  i„j™e- 

are  entitled  to  (.,e,r  costs  of  resisting  it 

Ihe  petition  is  framed  only  for  fl>o  „,„    <■ 

:rttrit"s^rr''-^^^^ 

This  application  by  the  committee  is  unsuccessful  bnf 
ana  the  costs  of  it  may  properly  be  allowed  to  him. 


4G1 


1881. 


Ke  GniDt. 


Juilgnieiit 


Hathaway  v.  Doig. 


J^iwitc  numnce. 

restrain  his  so  doing  it"  not  n.  "  "f  ^o^tory  injunction  to 
that  the  damage  it  rVepaTable  t7  f  "'^  P'-^t'ff  *<>  ^hew 
engaged  for  so,ne  timeTr t  Jcklv  T  T' /'"'  '-^  '"^^  -- 
Toronto,  in  the  manufLt're  of ts  reclf  ','"*  °'  *'^  ^''^^  °^ 
of  Feb.,  1881  encatredTn  /  ^  !  receivers  and  was  iii  the  montlx 
which  equL  S  oil."  t'  '"^/^  manufacture  of  vessels 
which  crLedogreraTfoisrr  "'  ^'^'^  ^'"''^  by  riveting, 
plaintiff-s  house?  d  stant  ntaf  1 T'"'  *'^  "'^"'P^"""  "^  *h« 
diffi.ul,  and  wheX/hel^^e  ofTheT^^^  ^^^^  f-to'T. 

of  the  house,  was  kept  in  a  n  rv„„3  s£t  ^/f '  T  l"  ""^  *'"  °""'^'- 
filed  in  April,  the  Court  [PKooZof  V  C  1  '  '"'  '  ''"  "^'^ 
tory  application,  restrained  thedeSdlnt  f^m '°"  "V'"*^'^''- 

ThTf  cV;r  tr  ^^  --  ^  "-^^  "^piaiS  "'"'"^' '-' 

General,  formed   noJronn     f     ""J^^  ^g*'"«t  by  the  Attorney- 
although  theprope;i:"f"Jr  *"  ^'^'^  P'^''^*'^' 

*  On  the  17th  of  June  thu  (^nnrf     p  i^        \      ~~"      ~ 

the  ground  of  want  oHntest  ?n\he  hSnd.''""""^  "'^  •^'''l-'  °" 
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1881.  This  was  a  bill  filed  25th  April,  1881,  by  James 
Hathaway  against  Alexander  Doig,  setting  forth  that 
the  plaintiff'  was  the  owner  of,  and  for  several  years 
had  resided  in  a  house  on  Nelson  street,  in  the  city  of 
Toronto,  and  that  the  defendant  had  a  steam  engine 
and  machine  factory  within  fifteen  feet  of  plaintiff"s 
residence.  The  bill  further  stated  that  the  defendant 
had  recently  commenced  to  cany  on  the  business  of 
boiler  making,  and  his  works  were  driven  by  a  steam 
engine,  the  smoke  fiom  which  caused  great  annoyance 
and  inconvenience  to  the  plaintiff";  and  that  in  carry- 
ing on  the  business  of  boiler  making  the  defendant 
caused  great  noises  to  be  made  so  that  it  was  almost 
impossible  with  any  degree  of  comfort  to  continue  the 
occupation  of  plaintiff's  house,  such  noises  being 
caused  by  the  riveting  together  of  sheets  of  iron  out 
of  which  the  boilers  were  constructed,  and  that  such 
noises  continued  with  very  little  intermission  from 
seven  in  the  morning  until  six  in  the  evening,  and 
statement,  thereby  the  value  of  the  plaintiff's  propei*ty  was  greatly 
depreciated,  and  imless  the  noises  were  abated  the 
plaintiff'  would  be  compelled  to  give  up  his  residence 
in  said  house ;  as  the  effects  upon  the  plaintiff"s  wife 
were  such  as  to  injure  very  materially  her  health.* 

The  bill  also  alleged  applications  by  the  plaintiff"  to 
the  defendant  to  desist  from  causing  such  noises  but 
which  the  defendant  refused  to  do,  insisting  on  his 
legal  right  to  carry  on  such  works  and  in  doing  so  to 
continue  the  noises  complained  of. 

The  prayer  of  the  bill  was  that  such  smoke  and 
noises  might  be  declared  to  be  nuisances ;  and  that  the 


*A  letter  was  put  in  evidence  written  by  the  Medical  attendant  of 
Mrs. //aMa wo// which  stated  *  •  "  It  is  my  opinion  that  the  con- 
tinued daily  listening  to  the  sounds  of  hammering  by  the  boiler 
makers,  in  the  vicinity  of  your  house,  is  a  principal  cause  of  your 
wife's  illness  and,  if  it  cannot  be  abated,  I  advise  you  to  change  your 
residence  to  a  quiet  neighborhood  when  she  may  recover  from  her 
nervous  state."' 
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defendant  might  bo   restrained   from   continuinrr  th^    18S1 
same  and  for  further  and  other  relief     '""''""'"^  *''^^  .  ^««^- 

The  plaintifi- moved    upon   notice  for  an  interim 
.njuncfon.     In  support  of  the  application  the  pwS 

sttemTnllrtir^  substantiating  the  iTriaT 
statements  of  the  bill;  and  the  defendant  filed  a  hv.^ 
number  of  affiJavits  by  persons  residing  in  the  vt  f; 
of  the  works  stating  that  they  did  not  suffer  any 
mconvenzence  from  the  manner  in  which  defrndln^ 
earned  on  his  works.  It  was  shewn  that  the  na„u 
factureof  the  vessels  complained  of  began  as  fa  bTk 
as  February,  1881.  ^ 

The  plaintiff-  in  his  cross-examination  on  his  afhda 
vit  filed  on  the  motion  stated:  "  This  property 'ft 

my^if  rf  rtf  T-^  '"'-'■'  ^'^^'-«-  ^' 

perty  by  instalments.'"'  "^'^^■^^^^'"^°^^-^^^  P- 
.    ^'-  ^-  ^^f''  Q-  C,  Mr.  Moss,  and  Mr.  W.  Banoick 

mmds  of  any  persons  who  read  the  affidavits  produced 

hat  It  .s  incontrovertibly  established  that  the  effect  of 

the  noises  spoken  of  in  the  bill  are  such  as  to  mate 

rially   interfere  with   the  plaintiff's   enjoyment  of  hs 

property;  and  also  that  the  health  of  the  plaintiff's 

wife  has  been  injuriously  affected  by  them'^and  the 

case  IS  shewn  to  be  so  pressing  in  its  nature  as  to 

JUS tifyandcallfor  the  immediate  exercise  of  thdi^^ 

cretion  of  the  Court  by     .nting  the  injunctiom  played 

m7tjf  "  ^;"^  ^'^^'  ^^'^^-'^ottom  V.  Lord  Derby 
(b)  The  Attorney  General  v.  The  Sheffield  Gas  Co  (c) 
Ball  V.  May  (d),  Tiffinrj  v.  St.  Helen^ Smelting  Co.  (t).' 

J^^^rcGoHhy^^^  ^^,.^^^^^^^  ^^^^^^_ 

(c)3D.M.&O.304.  I.!  L.  r".  S.  «;,!  407 

(e)  L.  R.  1  Ch.  66. 
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1881.  The  weight  of  evidence  is  against  the  existence  of 
any  such  nuisance  as  that  complained  of  or  at  all 
events  to  such  an  extent  as  to  justify  the  Court  in 
interfering  before  the  hearing  of  the  cause. 

St.  Helen's  Smelting  Co,  v.  Tiffi^ng  (a),  shews  clearly 
that  the  mere  fact  of  the  defendant  making  or  causing 
the  noise  complained  of  in  the  carrying  on  of  a  legiti- 
mate calling  is  not  sufficient  to  induce  the  Court  to 
assume  that  the  defendant  is  guilty  of  the  nuisance 
complained  of. 

An  interlocutory  injunction  will  only  be  granted  in 
cases  of  great  urgency,  which  has  not  been  shewn  to 
exist  here ;  up  to  the  present  time  the  liability  of  the 
defendant  in  respect  of  the  acts  complained  of  has  not 
been  determined.  In  short  the  plaintiff  in  no  sense 
shews  that  there  exists  any  danger  of  irreparable 
injury  from  the  continuance  of  the  so  called  nuisance 
up  to  the  final  hearing  of  the  cause :  and  so  far  as 
convenience  or  inconvenience  is  concerned  the  evi- 
Argument.  dence  shews  clearly  that  the  balance  is  in  favour  of 
refusing  the  interlocutory  application.  Besides  if  what 
is  complained  of  be  a  nuisance  at  all  it  is  decidedly  a 
public  nuisance  ;  and  the  plaintiff  does  not  shew  that 
he  thereby  sustains  such  special  damage  or  so  peculiar 
an  injury  as  will  entitle  him  to  file  a  bill  for  relief  in 
respect  thereof. 

Counsel  also  contended  that  the  plaintiff  by  lying 
by  from  the  time  the  defendant  first  began  to  work  at 
these  boilers  had  disentitled  himself  to  any  relief; 
or  at  all  events  to  any  relief  before  the  hearing  :  and 
further  that  the  bill  appeared  to  have  been  filed 
by  the  plaintiff,  not  for  his  own  benefit  but  to  try  a 
right  in  the  interest  of  other  parties  and  in  which  the 
plaintiff  had  not  a  substantial  interest :  McLaren  v. 
Caldwell  (6),  Ehves  v.  Payne  (o),  Soltau  v.  DeHeld  (d), 


(a)  11  H.  L.  Ca.  642. 
(c)  L.  R.  12  Cb.  D.  4G8. 


(6)5  App.R.  363. 
{(l)  2  Sim.  N.  S.  142. 
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Gonlon  v.  m  Cheltenham  Railway  Co.  (a),  Pentney  v, 
I  he  Lynn  Paving  Commissionera  (b)  ^^^^ 

They  also  submitted  that  as  the  cross-examination  ""''r^' 
of  the  plaintitf  shewed  that  he  had  not  any  beneficial      '""• 
n  erest  m  the  property  in  which  he  was  Lding  the 
suit  should  have  been  instituted  in  the  name  of  the 

ent'led     "         ''"'"  ""  ''^    P""^^"    ^-^^"-"y 

isfnT'iy-^r'"''"^'^^'"^^^^  I  "-derstand  ...  x«t. 
IS  a  test  case,  I  hasten  to  dispose  of  the  motion  for  an 

injunction  so  that  the  party  dissatisfied  may  bring  it 
speedily  before  a  higher  Court.  ^ 

The  principal  question,  and  that  to  which  my  atten- 
tion  has  chiefly  been  directed,  is  whether  the  defendant 
in  operating  his  factory,  causes  so  much  noise  and  dis- 
Uu-bance  as  to  be  a  nuisance  to  the  plaintift,  and 
whether  he  ought  to  be  restrained  from  continuing  it 
by  an  interlocutory  injunction.  * 

The  defendant  is  the  proprietor  of  a  factory  in  wliich 
for  some  years,  he  has  been  engaged  in  making  vessel.' 
for  use  in  gas  works.  In  February,  last,  he  engaged  in 
some  contracts  requiring  the  junction  of  boiler  ;iates 

The  operation  of  riveting  these  plates  is  a  noisy  one 
and  a  great  number  of  affidavits  have  been  filed  on  both 
sides  as  to  the  amount  of  noise,  and  whether  it  is  such 
as  to  cause  a  nuisance. 

The  plaintiff's  residence  is  across  a  lane,  and  onlv 
fifteen  feet  distant  from  the  defendant's  factory     The 
ot  belongs  to  the  plaintiff's  wife,  and  was  purchased 
about  three  years  ago. 

The  bill  was  filed  on  the  25th  April,  a^d  when  the 
motion  for  the  injunction  came  on  some  days  since,  the 
plaintiff  offered  to  have  it  turned  into  a  motion  for  a 
decree,  which  the  defendant  decline.! 


(o)  5  Beav.  233. 
59— VOL.  XXVIII  GR. 


{(>)  lb  ...  R.  983. 


i»     i 


^r 
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The  defendant  contends  that  upon  an  application  for 
an  interlocutory  injunction  the  plaintiff  must  make  out 
a  caHe  of  irreparable  injury ;  that  evidence  enough  at 
the  hearing  of  a  cause  to  warrant  an  injunction  will 
not  suffice  for  an  interlocutory  order.  It  is  (juito  true 
that  for  such  an  order  there  must  be  more  pressing 
necessity  than  for  a  decree  at  the  hearing ;  but  that  the 
injury  must  be  irreparable,  in  the  strict  sense  of  that 
word,  is  not  accurate.  It  is  only  required  to  be  a 
material  injury ;  that  it  is  necessary  for  the  protection 
of  property,  or  the  prevention  of  some  threatened  injury 
thereto  requiring  the  application  of  a  speedy  remedy. 

The  defendant  also  says  that  the  delay  from  February 
to  April  is  such  as  to  disentitle  the  plaintiff  to  an 
injunction,  since,  if  he  had  filed  the  bill  in  February, 
the  case  might  in  due  course  have  been  brought  to  a 
hearing  at  the  sittings  just  closed,  while  now,  as  the 
defendant  insists  upon  taking  all  the  time  for  the  several 
proceedings  preparatory  to  a  hsaring  alloAved  by  the 
rules  of  Court,  it  cannot  be  brought  to  a  hearing  till 
the  autumn.  I  do  not  think  the  delay  so  great  as  to 
prove  acquiescence  on  the  part  of  the  plaintiff  in  the 
existence  and  continuance  of  the  nuisance,  and  the 
plaintiff  swears  that  the  annoyance  was  greatest  in  the 
beginning  of  April.  The  plaintiff's  offer  to  have  the 
case  heard  at  once  also  deprives  the  objection  of  much 
of  the  weight  it  otherwise  might  have. 

It  is  also  argued  that  the  nuisance,  if  a  nuisance  at 
all,  is  a  public  one,  and  that  the  Attorney-General  is 
the  proper  person  to  sue,  unless  there  be  a  private 
injury  inflicted  on  the  property  of  the  plaintiff",  and 
that  in  this  case,  the  property  being  the  wife's,  the 
plaintiff'  suffers  no  wrong. 

It  is  sometimes  difficult  to  decide  whether  the  nuisance 
is  to  be  considered  a  public  or  a  private  one,  and  there 
are  cases  in  w^hich  the  matter  complained  of  may  only 
be  a  nuisance  to  the  persons  owning  property  in  the 
immediate  vicinity,  and  be  no  nuisance  at  all,  nay,  may 
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afford  pleasure  to  those  at  a  rlistance.     A  peal  of  bolls     1881. 
for  mstanco.     B,.t  oven  if  a  public  nuisa,.ce,  a  private  ^-w 
individual  may  have  an  iujuuction  in  royard  to  partic-  ""''!"•' 
ular  damage  s.istained  l.y  him.     It  is  not  necessary  that      "°"- 
the  person  ,sho,dd  own  the  property;  it  sufHces  that  he  bo 
the  possessor  or  occupant  of  it.    A  tenant  from  year  to 
year,  or  even  a  weekly  tenant,  has  been  held  entitled  to 
the  protection  of  an  injunction.      In  this  instance  the 
plaintiff  IS  neither  owner  nor  tenant.    He  is  the  husband 
of  the  owner,  and  he  and  his  wife  reside  on  the  place 
Assuming  that  he  has  no  legal  title  in  the  property  he 
has  the  ri^^ht  to  live  with  his  wife,  and  I  think  it  has 
been  held   that    she   cannot   eject   him :  McOulre   v 
Mmuire  (a) ;  and  an  interest  of  this  kind,  I  think    i.s 
enough  to  entitle  him  to  have  it  protected.     If  his 
possession  be  injuriously  affected,  if  he  suffers  personal 
mconvenienee  and  discomfort,  if  his  health  is  impaired 
and  1   his  wife  become  ill  through  the  noises  caused  by 
the  defendant's   works,   although   .she   might  have  a 
separate  remedy,  it  seems  to  me  that  he  suffers  that  ''"'"^^'"• 
sort  of  damage,  that  sort  of  wrong,  intended  to  bo  pre. 
vented  by  means  of  an  injunction. 

To  obtain  an  interlocutory  injunction  it  need  not 
and  indeed  cannot  before  the  hearing,  be  irrefra^ably' 
established  that  the  plaintiff  is  entitled  to  relief-  all 
that  IS  required  is  to  shew  a  pHmd  facie  case  of 'real 
o.  apprehended  injury.     And  in  ascertaining  if  the 
matter  complained  of  be  a  nuisance  or  not,  it  is  proper 
to  consider  that  a  man  living  in  town  "must  .submit 
himself  to  the  consequences  of  those  obligations  of  trade 
which  may  be  earned  on  in  his  immediate  locality 
which  are  actually  necessary  for  trade  and  commerce 
ako  for  the  enjoyment  of  property,  and  for  the  benefit 
of  the  inhabitants  of  the  town  and  of  the  public  at 
large.      *  Everything  must  be  looked  at  from  a  reason- 
able point  of  view ;  therefore  the  law  does  not  recrard 


{«)  23  C.  P.  123,  125. 
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trailing  atwl  sinull  inconvomences,  Itiit  only  regards 
Hensil)lo  inconvenience.s— injurieH  which  sensibly  dim- 
inish the  comfdrt,  enjoyment,  or  value  of  the  property 
which  is  atiected. " 

The  evidence  in  this  case  is,  as  might  1)6  expected, 
of  a  very  conflicting  character  in  many   [)articulars. 
Those  who  live  nearest  to  the  defendant's  factory,  espe- 
cially those  who  have  no  wall  or  house  intervening  be- 
tween theiri  and  it,  si.eak  uniformly  of  the  annoying  and 
disii^reeable  noiso  produced  by  the  hammering  of  the 
boiler  plates,  and  agree  in  thinking  that  the  plaintiflT 
nnist  suffer  mucli  more   from  it  than  they  do.      One 
gentleman,  whoso  house  is   about   loO  feet  from  the 
factory,  is   unable   to  study  iu  his  library  since  hi* 
double  windows  have  been  removed.      Another  at  aa 
great  a  distance,  or  rather  more,  is  unable  to  converse 
iu  his  drawing-room  with  another  person  without  incon- 
venience, and  other  witnesses  prove  suffering  in  health 
from  the    noise.      The  noise  is  spoken  of   as   almost 
Judgment,  unbearable.     The  plaintiff  swears  to   the  same  effect; 
that  his  wife  is  seriously  affected  by  the  noise,  and  has 
been  made  ill  by  it.     And  this  is  sworn  also  by  the 
physician  who  attends  her.      The  defendant  himself 
says  the  business  is  a  noisy  one. 

On  the  other  hand,  there  are  many  affidavits  from 
persons  in  the  vicinity  who  say  they  have  not  si'f^erod 
from  the  noise.  Some  of  them  are  near  the  factory,  b'-l 
with  the  plaintiff's  house  between  them  and  ib,  otlioi'S 
are  at  somewhat  greater  distances,  generally,  however, 
with  buildings  or  obstructions  of  some  kind  between 
<^.hem  and  the  factory. 

Th  rnquiry,  of  course,  is  not  whether  it  is  a  nuisance 
ho  „  1  neigiibours,  but  if  it  is  one  to  the  plaintiff,  and 
the  .  id«ince  of  thr  -  witnesses  is  used  for  and  against 
tho  noise  being  a  nuisance  to  him.  There  is  no  question 
but  that  the  work  is  noisy ;  and  to  the  plaintiff,  only 
fifteen  feet  from  it,  it  must  be  much  more  annoying 
than  to  others  at  a  greater  distance.     The  result  of  the 
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daS        ,  •  tr  ''"'   it  i- ""-ance  to  the  1881. 

pla.nt.ff  and  .',sens.l>ly  ,li,nini,sl...s   th.   c.nfort  ami  -W 

«"jyyn.unt  of  tl,c  i,..,,,orty."     Tla-re  i.  al.o  ovicluncc  '""v""' 
H.a.  K  d.n..ni,sh,,H  the  vain.-  .>f  t!.e  property  ""''^ 

It  IS  Ha..l.  .n,>,v„v..,-,  that "  th.  I.alanco  of  convenience" 

ThUtTl  'T'Tr  "!""  "'  '"t-'-t-y  application. 
That ,    .s  ot  jnuch  less  in.po.-tanco ;  that  it  is  n.,„e  con- 
venient for  the  plaintiff  to  l.-ave  his  h.Mue  to  .socu.e  the 
comfort,  peace  an.l  health  of  hhnself  and  his  w.fe,  than 
fo.-  th,>  defen.lant   to  al.andon   his  works.      I  an  not 
awaro  that  the  balance  of  convenience  has  ever  been 
pushed  so  far  as  to  drive  a  man  tVo.n  his  home.     Loss 
of  health  Ks  one  of  the  kinds  of  ir.-epavabh.  injn.-y  that 
the  Court  ,n  erferes  to  prevent :  Sfor>j.  Eq.  Jnr  sec  920- 
bMt  ,t  would  not  -so  inte,-fe.e  if  it  were  proper  to  teli 
the  applicant  he  could  leave  his  honse  a,  d     scape  the 
danger.     The  object  of  the  Cou.t  i ;  to  protect  ^L  n 
m  the  enjoyn^ent  of  their  property,  not  to  driv    them 

trlluf't  Vr^"  '"  ^"-^  ^'^"-"•-t  --^  very 
p.ohtable  for  the  defen.lant  to  be  enabled  to  continue  ^"^«-„t 
Ins  btisiness. 

But  it  does  not  seem  to  be  a  necessary  alternative 
hat  one  or  other  must  leave  his  property  or  business 
It  seems  that  the  defendant  can  conduct  his  operations" 
so  as  not  to  cause  the.se  very  inj.n-ious  and  disagreeable 
oftects;  and  s.Hoe  the  application  for  an  injunction  he 
ha,s  removed  the  process  of  riveting  the  plates  to  the 
lower  story  of  h,s  building,  and  thereby  sensibly  dimin- 
ishing the  noLse;  and  by  .shutting,  and  keeping  .shut 
the  windoH^s  and  doors  of  his  factory  it  may  be  further' 

substantial  chai-acter  would  still  more  effectually  reduce 
It.  It  IS  no  answer  to  .say  that  the  removal  of  the 
nuisance  is  a  matter  of  difficulty ;  the  defendant  ha.s 
chosen  to  run  the  risk  of  that.  Nor  is  it  any  answer 
to  shew  that  the  place  where  the  trade  is  carried  on 
IS  a  fit  and  convenient  place  for  such  a  trade,  and  that 
the  exercise  of  the  trade  there  is  only  a  reasonable  use 
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1881.  by  the  defendant  of  his  own  land.  The  spot  may  be 
veiy  convenient  for  the  defendant,  or  for  the  pubUc  at 
large,  but  very  inconvenient  for  a  particular  individual 
who  chances  to  occupy  the  adjoining  land ;  and  proof 
of  the  benefit  to  the  public  from  the  exercise  of  a  par- 
ticular trade  in  a  particular  locality,  and  that  some  of 
the  people  in  the  vicinity  do  not  object  to  it,  can  be  no 
ground  for  depriving  any  individual  of  the  right  to  enjoy 
his  property  without  annoyance,  discomfort,  deprecia- 
tion in  value,  and  liability  to  injury  to  health. 

It  is  also  objected  that  the  plaintiff  is  a  person  of 
Judgment,  little  or  no  means,  and  that  he  is  put  forward  by  others 
to  secure  immunity  for  them,  and  that  they  have 
agreed  to  share  the  expenses.  I  think  he  has  sufficient 
interest  to  ask  for  protection ;  and  it  is  not  the  habit  of 
this  Court  to  permit  a  person  to  be  oppressed  and  his 
rights  to  be  infringed  because  he  has  the  misfortune 
not  to  be  rich.  But  the  objection  comes  with  a  bad 
grace  frohi  the  defendant,  who  is  defending  this  suit 
not  only  for  himself,  but  in  the  interest  of  other  manu- 
facturers who  have  formed  a  fund  to  assist  him. 

I  think  the  defendant  should  be  enjoined  from  con- 
tinuing his  works  so  that  the  noise  cause  a  nuisance  ta 
the  plaintiff. 
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Webster  et  al  v.  Leys  et  al. 

Demurrer-St„k  of  cause- Married  woman- Administratim  suit. 

In  a  bill  the  style  of  cause  named  several  females  as  being  severally 
wives  of  then-  respective  husbands,  but  the  stating  part  of  the 
bill  did  not  allege  that  they  were  married;  a  demurrer  on  the 
Z!tS^:  "-"-''  -'  -'  --'  -  parties  was  over^ 

The  bill  shewed  that  the  testator  hadlappointcd  four  executors,  three 
of  whom  died,  but  stated  that  those  so  dying  had  never  recei4d 

etae  a  demurrer  ore  tenus  on  the  ground  that  the  representatives 
withcosJl""       """*"'  ^''"''  '^  ''^''''  —1^0  overruled 

The  bill  in  this  cause  was  filed  by  Jane    Webster 
Mary  Raymond,   Victoria   Tobin,  Ida  Maria  Sive- 
xvmght,  Bonaparte  Earnest,   William  Henry  Earnest 
and  Francu  Earnest,  against  John  Leys,  John  Foster 
Francis  B.  Leys,   Catherine  Sophia  Defries,  wife    of 
Samuel  Henry  Defries,  Catherine  VanXorman,  wife  of 
James  VanJSorman,  Peter  Earnest,   George  Earnest, 
Susan  mggmson,  wife  of  William  Higginson,  Ann 
Jane  Anderson    Hannah   Klopp,   wife    of   WiMam 
Klopp   Mary  Wilson,  wife  of  Seth   Wilson,  and  Wil- 

Z'o^Tr!'  "''^"^  ^'''^  '^^'  ^'^'''  ^-'^'^t'  late  of 
h  2,  ^  f]^'^'^^^'  ^^  the  County  of  York,  who  died 
w  .  '  'f^^^g-^^t.  ^856,  made  his  last  will  bearing 
date  the  Uth  of  March,  1856,  and  thereby  appointed 
the  defendants  John  Leys  and  John  Foster,  hSs  wife 
Mary  Earnest  and  one  WilUa^m  Higgins  executors  and 
exeeutnx  thereof,  and  that  the  testator  at  the  time  of 
his  death  was  the  owner  of  a  large  amount  of  real  and 
personal  estate  in  this  Province. 

By  the  fourth  clause  of  his  will  the  testator  provided 
as  follows:  "I  desire  my  said  first  named  executor  to 
retain  in  h,s  hands  out  of  the  moneys  derived  out  of 
my  said  estate  the  sum  of  fifteen  hundred  pounds  in 
money,  the  interest  of  which,  ninety  pounds  currency 
per  annum,  he  is  to  pay  to  my  said  wife  during  her 
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life  at  any  time  during  each  year  that  she  may  desire 
the  same— my  said  wife  to  have  the  right  (in  the 
event  of  her  not  marrying  after  my  death)  of  willing 
the  said  sum  of  fifteen  hundred  pounds  and  the  said 
chattel  property  left  to  her  to  whom  she  may  please, 
provided  always  that  in  the  event  of  her  dying  intes- 
tate, or  in  the  event  of  her  marrying  again  after  my 
death  the  said  sum  of  fifteen  hundred  pounds  and  the 
proceeds  of  the  said  chattel  property  shall  at  her  death 
be  divided,  share  and  share  alike  among  my  heirs  (my 
brothers'  children.)" 

The  bill  further  stated  that  the  testator's  widow 
Mary  Earnest,  had  intermarried  with  \'>illiam  Higgins 
named  as  an  executor,  and  that  they  had  since  died ;  and 
that  they,  as  well  as  the  said  John  Foster,  had  never 
received  any  part  of  the  testator's  estate  as  executors, 
nor  had  they  or  either  of  them  ever  done  other  than 
formal  acts  in  relation  thereto ;  and  that  Foster  had  not 
even  proved  the  will. 

The  bill  prayed,  amongst  other  things,  that  an 
account  of  the  testator's  estate  should  be  furnished  by 
the  defendant  John  Leys,  who  had  alone  acted  in  the 
affairs  of  the  estate ;  and  for  a  construction  of  the 
said  fourth  clause  of  the  will ;  the  plaintiffs  alleging 
that  they  were  advised  that  the  said  fourth  clause  of 
the  will  was  of  doubtful  construction,  and  that  it  was 
doubtful  who  were  entitled  to  the  said  sum  of  £1,500, 
and  the  proceeds  of  the  chattel  property  refeiTcd  to  in 
the  said  fourth  clause,  in  the  events  that  had  happened  ; 
whether  the  same  belonged  to  the  children  of  the 
testator's  brother  George,  exclusively,  or  to  the  children 
of  the  testator's  brothers,  and  that  the  said  will  was  in 
other  respects  uncertain  and  doubtful  in  its  meaning. 

Some  of  the  children  of  the  testator's  brothers  who 
were  alive  at  his  death  died  before  the  widow. 

The  question  was  also  argued,  whether  the  shares  in 
the  £1,500  legacy  vested  at  the  date  of  the  testator's 
death,  when  the  widow  married  again,  or  at  her  death. 
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of  paniel''"  '''  "''"'"'  ^"''  '""""'^^  ^--  ™^    ^««1- 


Webster 
ft  nl. 


<Je""  '"'"  "'■•   '""^■'■^'"■'''  '•"   »"Pl'°rt  of  the  W.-.«. 
Mr.  Boi/d,  Q.  C,  and  Mr.  Blad;  contm. 

o/fZ7Z'  !■';-'',".'/""■  -'■-■"-'-"on  of  estate  .,».». 
ot  Jo/,,»  £a,.Ms(,  to  winch  a  number  of  person,  are 

the  .,ty  e  of  the  eauso  a,  being  severally  wives  of  their 
respective  husbands. 

The  demurrer  on  the  record  is  bccau.se  the  hu.sbands 
are  not  parties     I  do  nrit  *i.-  i    -^  "usoanus 

sidertl,/      •  """''  ■'  leccssavyto  oon- 

side,  the  various  arguments  a^ldressed  to  me  as  to  the 
nature  of  the  property._of  the  estates  of  the  wives 
and  of  the  interest  of  the  h„.,bands,-becausc  I  do  not 

matieT^Trr  ".*°  ""  "■^'  *"  '•'"■ehters  Te 
mained.     The  description  in  the  style  of  the  cause  is 

only  description    and  is  not  a  statement  of  T  ac 

r,r  er  u  ^  f '"'  P^^'^'ly  '»  a  speaking  de- 
niurier.     It  must  be  overruled 

that  the  testator  having  appointed  four  cvccutor 
three  of  whom  are  dead,  the  representatives  of  he 
deceased    executors    should   be    but    are   not  i 

parties.  But  it  is  alleged  in  the'  bm  tha^the  Ic  "a^ 
executors  received  no  part  of  the  testator's  J  XI, 

ZT'  """"  "''''  *""  '»■■-'  -'^  -  '^tion 

Z'"'c°'p"«t'!""8;  ="  '°  P"'"''  '>!"  '•own  in 
m    .        '  "   """  *^  reprcentatives  of  a 
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1881.    deceased  executor  are  to  be  made  parties  where  they 
— /— '  have  received  assets  for  which  they  have  not  accounted 
^taK  ■■    with  the  survivor  ;  but  where  that  is  not  the  case,  and 
Leys'itBi.  it  is  alleged  that  the  deceased  executor  fully  accounted 
with  the  survivor,  and  that  nothing  is  due  from  his 
estate,  the  representatives  need  not  be  made  parties. 
And  that  where  the  deceased  executors  never  received 
assets  it  would,  in  all  cases  probably,  prevent  his  repre- 
sentatives being  proper  parties.     Whether  it  would  do 
so  in  all  cases  or  not,  I  do  not  know,  but  common 
sense  and  equity  require  me  to  say  they  are  not  neces- 
sary parties  in  this  case.      Garroiv  v.  McDonald  {a), 
Judgment.  Peiiuey  V.  Watts  (6),  do  not  decide  anything  contrary 
to  this. 

An  objection  was  also  discussed  as  to  a  defect  of 
parties  from  the  absence  of  some  of  those  interested 
in  the  estate.  But  our  General  Order  58  allows  a 
suit  to  be  brought  by  one  person  interested;  and 
even  if  the  suit  were  to  set  aside  a  settlement  only 
some  ot  the  persons  beneficially  interested  need  be 
parties. 

The  Court  always  has  it  in  its  power  to  see  that 
no  injury  is  done  to  any  one  from  the  absence  of 
parties. 

This  demurrer  also  is  overruled. 


(a)  20  Gr.  122. 


(6)  2  Ph.  149. 
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Webster 
et  al. 

T. 

Leys  et  sL 


Same  Cause. 

mil,  construction  of- Vetted  interest 

was  to  let  in  the  life  estate  of  the  wi^ora^u  that  Z  ^" 

vested  in  the  deceased  child  of   ir   !!i  \  ,  '''  "  '^*''^ 

tatives.  '  ^^''""^  I'^'^^'i  *o  lier  represeu. 

The  cause  subsequently  came  on  for  hearing  when 
the  points  m  the  case,  other  than  the  constructn  of 

Mr.  Boyd,  Q.  Q.  and  Mr.  Black,  for  the  plaintiffs. 
Mr.  Moss  and  Mr.  Kingsford,  for  the  defendant  Z.3/.. 
Mr.  W.  M.  Clark,  for  the  defendant  Sopkia  Defnes. 
^Mv.  Belamere  for  the  husbands  of  the  female  plain- 

Mv.Snelling  for  the  defendant Ca^/.erm.  Vanmrman. 
the  widow.  ""'°" '  "-"'"'^S^' "-"«''  »<>«  Ji^J  before 


' 
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TyrwJdtt  v.  Deivson  (a),  Re  Steeven's  Trusts  (h),  Loiu 
V.  Smith  (c),  In  re  Philps's  Will  (d),  Packhamw. 
Grerjory  (e),  West  v.  Miller  (f),  Ruthven  v.  Ruthven  (g), 
were  referred  to. 


June  14th.  Proudfoot,  V.C. — Most  of  the  matters  in  issue  in 
this  suit  were  disposed  of  by  consent.  There  remains  for 
decision  a  question  as  to  the  construction  of  the  will 
of  John  Earnest,  who  gave  ^£1500,  in  the  event  of  his 
wife  dying  intestate,  or  in  the  event  of  her  marrying 
again,  and  the  proceeds  of  certain  chattel  property  to 
be  at  her  death  divided,  share  and  share  alike,  "  among 
my  heirs  (my  brothers'  children)."  In  a  preceding  part 
of  the  same  paragraph  of  the  will  he  devised  a  lot  to 
Francis,  the  son  of  his  brother  George.  There  is  an 
apostrophe  in  the  original  will  over  the  end  of  brothers, 
which  appeared  to  me  to  be  placed  after  the  last  letter 
s.  In  a  subsequent'  part  of  the  same  paragraph  he 
makes  a  bequest  to  two  daughters  of  a  brother  William, 
Judgment,  g^^^j  ^  oequcst  to  William  himself  The  testator  left 
surviving  him  the  children  of  a  deceased  brother  Henry. 

It  was  argued  that,  in  the  event  that  happened  of 
the  widow  marrying  again,  the  bequest  above  set  out 
went  only  to  the  children  of  George. 

I  think  that  the  bequest  was  to  the  children  of  all 
his  brothers,  not  to  the  children  of  George  alone. 

Another  question  was  as  to  the  children  entitled,  as 
a  daughter  of  William  died  after  the  marriage,  but 
before  the  death,  of  the  widow,  and  so  before  the  period 
for  distribution. 

The  rule  in  such  cases  is,  that  a  bequest  in  the  form 
of  a  direction  to  pay,  or  to  pay  and  divide,  at  a  future 
period  vests  immediately,  if  the  payment  be  postponed 
for  the  convenience  of  the  estate,  or  to  let  in  some  other 


(a)  Ante,  p.  12. 
(cj  2  Jur.  N.  S.  344. 
(ej  4  Hari;  390. 
(g)  25  Gr.  534. 


(b)  L.  R.  15  Eq.  110. 
(d)  L.  K,  7  Eq.  151. 
(/)  L,  R  6Eq.  59. 
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interest :  HawJcms  on  Wills  n  9^9  •  r>.  .  x   ,  , 

Zonaiin,,  °'T''""°"""'<>PV -J  divide  when  a  -.'».,, 

in  the  ai^etio^  ,„  .^^ iX iCZZ^:^ 
diyufe.    But  if,  upon  the  whole  will,  it  appea «  tha»  tW 

est,  or,  as  the  Court  has  commonly  oxijieswd  it  fo,.  tl,„ 

gmte„onvenienee„ftheestate,tLsaV:     at   'nt la   ■'"""•"'• 
aevev  been  a     ,ied  to  the  ease.      The  interest  i    v°  ed 

In  the  ease  before  me,  the  only  reason  for  n„.,tno„i„„ 
the  payment  appears  to  be  to  let  in  the  lifles  .te  of 

wJalift      a"e    '"'"/^'r'"'  *'  -S^ent  that  it 
was  a  g,ft  to  a  class ;  ,t  only  determines  that  the  elass 

m,ght  be  ascertained  earlier  than  the  period  of  dis  r 

J.«t.on.  .  th,s  case,  at  least  as  soon  as^the  n.arri*:':;f 


»: 
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Watson  v.  Dowser. 


Mortgage— Prioritij—  Unpaid  purchase  money— Incumbrance. 

C.  being  the  cciuitablo  owner  of  land  contracted  by  writing  (regis- 
tered) to  sell  to  the  defendant  on  13th  of  February.  1877  Part 
of  the  purchase  money  was  paid  down.  C.  obtained  an  order  on 
17th  April,  1878,  vesting  the  land  in  him -there  were  two  mort- 
gages on  the  registry  prior  to  one  in  favor  of  the  lioan  Company. 
On  the  17th  May  the  defendant  gave  an  order  on  the  Loan  Com- 
pany  to  pay  the  proceeds  of  a  loan  to  their  local  agent,  who  was 
informed  by  one /.,  a  soHcitor  who  had  control  of  the  two  prior 
mortgages,  that  they  were  paid  off  and  that  he  would  get  them 
discharged.  Thereupon  the  agent  paid  C.  the  balance  of  hia  un- 
paid purchase  money,  and  J.  on  25th  May,  1878,  conveyed  to  the 
defendant.  The  Loan  Company's  mortgage  was  dated  15th  May 
and  registered  the  25th  May. 

Held,  on  appeal  from  the  Master  [affirming  his  report]  that  the 
Loan  Company  could  not  stand  in  C.'s  place  and  claim  priority  in 
respect  of  his  lien  for  unpaid  purchase  money  over  the  prior 
mortgages,    following   Imperial  L.  tt-  /.  Co.  v.   O'Sdlivan,  8  Pr. 

R.  162. 

The  Loan  Company's  mortgage  contained  this  clause,  and  it  is 
hereby  declared  "  that  in  the  event  of  the  money  hereby  advanced, 
or  any  part  thereof  being  applied  to  the  payment  of  any  charge  or 
incumbrance,  the  company  shall  stand  in  the  position  and  be 
entitled  to  all  the  equities  of  the  person  or  persons  so  paid  off." 

Held,  that  this  provision  could  not  affect  prior  mortgagees  who  were 
no  parties  to  it ;  and  qmi're  whether  it  would  apply  to  the  discharge 
of  unpaid  purchase  money  which  does  not  constitute  a  charge 
or  incumbrance  in  the  proper  meaning  of  those  terms. 

This  was  an  appeal  by  the  defendants  The  Loan 
Company  from  the  report  of  the  Master  on  grounds 
which  appear  distinctly  in  the  judgment. 

Ivlr.  Mos8,  for  the  appellants. 


ilr.  Boyd,  Q.C.,  contra. 

May2ist.  SPRAGGE,  C— The  Only  question  open  upon  this 
appeal  is,  the  question  of  priority.  The  Master  finds 
a  certain  sum  due  on  the  mortgage  of  Dowser  to  Wat- 
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iu  .  wnai   tJie  Master  renorts  nnnn 

these  pointH  to  bo  correct.  ^  ^ 

The  Master  places  the  mortgage  to  the  plaintiff  «« 
first  m  priority,  the  mortgage  to  Page  second    an  I  fh 
J^ortg^o^o  the  Loan  Cj^pan,  thi^ar^d-'nThtt 
is  light  unless  as  claimed  by  the  company  their  mort 
gage  .s  entitled   to  priority    by  reasin  of  an   o X" 
which  they  claim  to  raise  in  this  way  ^     ^ 

The  defendant  Do^oscr  is  the  maker  of  the  throP 
mortgages.     The  land  mortgaged  was  under  contrl 
of  purchase  from  one  Camp;  a  part  of  the  prhTse 
money  had  been  paid;    the  ag/eement  for  purcha  e 
was  registered  before  the  making  of  any  of  tL  mt 
gages;  so  that  Carup's  lien  for  unpaid  purchlroney 
was  paramount  to  any  of  the   mortgages.     11.7^ 
the  state  of  matters  when  the  mortglg^e  to  iheZn 
pany  was  macb.     The  application  by  Ws.   for  the" 
advance,  stated  that  it  was  wanted  for  the  pu  pose 
of  partly  paying  Camp;  not  well  expressed,  but  meT 
2'  I  -PPose,  for  the  purpose  of  paying   hat  pTrTof 
the  purchase  money  which  remained  due  to  Camp     I 
was  so  understood  by  the  company,  and  the  money  was 
paid  to  Camp  through  the  local  agent  of  the  compry 
upon  the  written  order  of  Dotvser  ^^^Pany 

company  had  besides  actual  notice  of  them.     They 

Jones,  of  St.  Mary's,  who  informed  the  agent  of  the 
company  thai  they  had  been  paid,  and  thai  he  wo  H 
have  them  discharged;  and  upon  this  information 
and  assurance  the  money  was  paid   to  Camp,  who 

Snt^cf  '  '''^''-''  ''  ^—  ^^  ^" '«^-nt 
The  company  now  claim  to  stand  in  the  place  of 
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Camp ;  to  have  tlic  same  priority  from  havin<?  paid 
the  purcha.se  money  which  gave  him  a  paramouut  lieu 
as  he  had  when  the  purchase  money  was  yet  unpaid, 
and  he  still  in  the  position  of  vendor.  This  is  the 
principal  question. 

T}iere  is  a  subordinate  question  as  to  the  advance  by 
the  plaintiff,  which  to  the  extent  of  %G00  it  is  alleged 
was  made  for  the  purpose  of  paying  i^ro  tanto  the  pur- 
chase money  due  to  Camp,  and  was  so  applied  ;  and 
for  which  the  plaintitt'  claims  that  he  is  in  any  event 
entitled  to  priority.  This  question  only  arises  in  the 
event  of  the  compuny  establishing  taeir  priority  upon 
the  ground  they  conteud  for. 

The  plaintiff  and  Paje  also  contend  that  what  the 
Loan  Comi)any  asks  for  is  founded  on  an  equity  out- 
side their  mortgage,  and  that  at  any  rate  t 'v^y  cannot 
obtain  it  in  this  way,  but  should  have  filed  their  bill 
instead  of  going  into  the  Master's  office  upon  the  mort- 
gage, upon  the  face  of  which  they  were  subsequent 
Judgment,  incumbrancers.  I  will  first  consider  the  general  ques- 
tion. 

I  think  this  case  is  not  distinguishable  upon  the 
general  question  from  the  case  of  The  Imperial  Loan 
and  Savinys  Company  v.  O'Sullivan  (a),  decided  by 
myself  upon  appeal  from  the  Master.  In  that  case 
there  were  two  mortgages.  The  first  mortgagee  was 
threatening  proceedings  against  the  mortgagor,  when 
a  gentleman,  the  Rev.  Mr.  Oomuay,  paid  $1,000  direct 
to  the  mortgagee,  whose  mortgage  debt  was  reduced 
pro  tanto,  and  took  a  mortgage  from  the  same  mort- 
gagor to  secure  the  $1,000  advanced,  and  the  question 
was,  whether  Mr.  Conway  was  entitled  before  the 
second  mortgagor  to  the  extent  of  the  amount  by 
■which  the  first  mortgage  was  reduced.  The  learned 
Master  in  his  judgment,  which  is  printed  with  the 
report  of  the  case,  reviewed  the  authorities,  and  came 


(a)  8  Prac.  Kep.  102. 


1881. 
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to  the  conclusion  that   ho  was  not  so  entitled,  and  I 
came  to  tho  same  conclusion. 

The  case  here  is  certainly  not  a  stronger  one.  Here 
there  was  a  lien  for  unpaid  purchase  money.  The 
Loan  Cmnpany  intended  that  their  mortgage  should 
be  a  first  charge  on  the  land  for  they  took  a  prou.ise 
frou.  Jones  (which  they  seem  to  have  relied  upo'n)  thi 

lull  Tr'\'''':  •standing  against  the  land 
sho  dd  be  discharged.  They  took  a  n>ortgag,..  which 
as  ,t  stands  without  more,  is  subseque,.t  to  the  other 
two  mortgages.  What  is  there  to  displace  the  priority 
of  the  other  two.  The  payment  to  the  vendor  wa^ 
upon  the  order  of  the  purchaser,  the  n.ortgagor.  and 
the  conveyance  was  made  to  the  purchaser  ami  the 
estate  was  in  hun,  and  he  thereupon  made  the  mortgage 
to  the  Loan  Company.  ^"^ 

I  do  not  say  it  would  not  be  reasonable  under  these 
circumstances  that  the  Loan  Company  should  for  their 
advance,  have  priority  over  the  two  mortgages   but 
the  question  here  is,  does  the   law  give  them  'such  ^""^-nt. 
priority     They  might  have  taken  an  assignment  from 
the  vendor  of  the  lien  for  the  unpaid  purchase  money, 
but  they  simply   took  a   third  mortgage  by  way  of 
security  for  their  advance.  ^      ^ 

The  case  is  distinguishable  from  Meux  v.  Smith  (a) 
m  the  way  in  which  the  advance  was  made  and  the 
security  effected.     It  is  necessary  to  go  a  little  more 
into  particulars.     The   contract  of  sale  by  Camp  to 
Bmvser  as  dated  the  13th  of  February,  1877.     Part  of 
the  purchase  money  was  paid  down,  and  it  was  agreed 
that  Z)o.....  should  give  a   mortgage  for  the  balance 
provided  Camp  should  be  in  a  position  to  ^ive  a  con 
veyance  on  the  12th  of  March  then   next.     The  con' 
veyance  of  Camp  to  Boioser  does  bear  date  of  that  day 
but  no  mortgage  was  executed  by  Dotvser.     A  vestin- 
order,  vesting  the  land   in  Camp  is  put  in,  dated  the 
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17th  of  April,  1H7W,  ami  the  convtsynnce  was  not  legiH- 
tered  till  afterwards,  vi'!.,  on  the  the  2r)th  of  May, 
187H.  The  mortgage  of  Doivxer  to  The  Loan  Company 
is  registered  the  same  day.  Its  date  is  the  loth  of  the 
same  month. 

On  the  17th  of  the  same  month  Doioner  gave  an 
order  on  James  Watson,  secretary-treasurer  of  the 
Loan  Company  to  pay  the  proceeds  of  his  loan  to  A. 
McLellan.  Mel  Han  was  the  local  agent  of  the  Loan 
Company,  and  on  the  2Mth  of  the  same  month  the 
manager  and  president  of  the  comi)an3'  gave  their 
cheque  on  the  Baidc  of  Conmierce  payable  io  McLellan 
for  a  oum  which  I  understand  to  be  the  proceeds  of 
their  loan  to  Boivaev. 

In  Meiix  V.  Sacgev  (a),  the  question  was  between  the 
plaintiffs  who  had  advanced  £1,000  to  one  Albin,  who 
was  (unkown  to  them)  an  uncei'titicated  bankrupt. 
The  creditors  of  the  bankrupt  Albin  had  agreed  to 
purchase  from  one  Gurney  a  public  house ;  and  the 
advance  by  the  ])laintitf"  to  Albin  was  to  enable  him 
to  pay  part  of  the  i)urchase  money  to  Guvneij.  The 
plaintirts  were  secured  for  their  advance  by  deposit  of 
the  title  deeds  executed  by  Gurney  to  Albin,  and  de- 
posited by  Albin  by  way  of  an  ec^uitable  mortgage. 

It  is  evident  from  the  case  that  the  equitable  mortgage 
would  not  have  been  supported  against  the  creditors  of 
the  bankrupt,  unless  it  were  made  out  that, previously  to 
the  contract  being  carried  into  effect  between  Gurney 
and  the  bankrupt,  there  was  a  contemporaneous  con- 
tract between  the  bankruj)t  and  the  plaiutifts,  by  which 
it  was  agreed  that  although  the  bankrupt  was  to  take 
a  lease  in  his  own  name,  yet  that  the  lease  so  taken  in 
his  own  name,  was  to  the  extent  of  the  money  advanced 
to  be  for  the  benefit  of  the  plaintiffs.  See  as  to  this 
the  language  of  Lord  Ootteaham,  at  p.  415. 

There  it  was  on  an  application  for  injunction.   At  the 

(a)  1  M.  D.  &  DeO.  300. 
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WH    I        '^'r.:;.^^"^"^"^^-  -I>P-tod  the  transaction    1881. 
•^t  u        plaint.  Is  upon  the  sau...  .roun.l,  I.oldin.  that  " 

ultancus  w,  h   tl..  creation  of  the  er,uita1.1o  lien  of 
he  ,la.nt.frs.      I,,  that  case  there  was   nothir^  "the 
bankrupt  f;.r  his  cro.Iitors  to  fasten  upon.     In  the  cas 

to  the  two  prior  niortgafe^es.  and  there  wa.  nothin-.  in 
the  carry.n,  out  of  the  Loan  Company  nK,rtga .  "o" 
of  the  onhnary  course,  unless  it  be  that  the  ^on  y 
was  apphe.1  for.  an.l  was  applied  in  payn.ent  of  p  n^ 
chase  money,  and  in  that  it  rcsen.hles  in  principle  Vl 
Imperial  Loan  Co.  v.  O'Sulllvan. 

I  do  not  refer  now  to  ^',,,.7/,  v.  Drew  {o)  and  the  other 
cases  cited  hy  Mr  iVoss  flin„.,1,  T  i  ^  '"'"  "'^  ^"^"^^ 
mnpo  ^h     1  ^    ^  '"^^'*''  examined  them 

since  the  heanng.  l,ecaus,>  I  think  them  plainly  dis- 
tmguishal.le  from  this  case.  ^ 

I  do  not  nnderstan.l  that  the   Master   luis  allowed 
paymen  s  n.ade  by  Montry  and  Kno.  to  Jones  upo     -•^--• 
then- ,^tes  as  payments  upon    their  mortgages  to  \he 
plaintiff  and  Page.     Assuming  that   thes:  lort^at 

mentality  of  Jon.s,  ,t  was  not  within  his  authority  to 
make  any  stipulation  as  to  payment,  other  than  what 
was  contained  in  the  mortgages  themselves;  any  such 
stipulation  woul.l  not  be  binding  on  the  moi'tgagees 

"AnSitirh^T  'r^'  1^0- Company  contain:  this: 
And  It  IS  hereby  declared  that  in   case  the  company 
at   fies  any  charge  on  the  lands  the  amount  paSe 
shall   be    payable   forthwith,   with   interest,   and    in 
default  the  power  of  .sale  hereby  given  shall  be  exe" 
cisable,  and  in  the  event  <,f  the  money  herebv  advanced 
or  any  part  thereof  being  applied  to  the  payment  of 
any  charge  or  incumbrance,  the  company  shall  stand 
in  the  position,  and  be  entitled  to  all  the  equitiro 
the  person  or  persons  so  paid  off." 
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In  the  notice  of  appeal  it  is  objected  that  the  Master 
should  at  least  have  reported  the  second  branch  of 
this  provision  as  a  special  circumstance.  I  have  not 
noted  any  argument  upon  it.  I  think  at  any  rate  it 
cannot  affect  prior  mortgagees  who  are  no  parties  to  it, 
and  it  is  at  least  doubtful  whether  it  would  apply  to 
the  discharge  of  unpaid  purchase  money  which  does 
,  ,       ,  not  constitute  a  charge  or  incumbrance  in  the  proper 

Judgment.  '  "  ° 

meaning  of  those  terms. 

It  is  unnecessary  in  the  view  I  take  of  the  case  to 
discuss  the  question  raised  as  to  the  advance  of  $600 
of  the  loan  by  the  plaintiff  to  Dowser,  being  for  the 
payment  of  purchase  money. 

The  appeal  is  disallowed,  with  costs. 
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VanKoughnet  v.  Denison  and  Winxe. 

Demurrer-Gomxant  agaim  luUdin,j~Iuj unction. 
vendor  and  the  defendant  E    W     «  }}  ^^"'^""^'  *^"*  ^^'^ 

violation  of  the  coveittc  Lg  ^trj  i.r:;;  f "'  ^^-^^'^  ^" 

within  the  exception  in   the  ^.:^  'Z^^t^^'Z 
dimensions  of  tlie  square,  and  alleged  tlmf  iZ 

1  Shed  in  18o7-and  was  situated  between  certain  named  street. 

acres  of  land  while  the'^rtn  ^nl^f  ^   comprised  about  six 
about  one-fourth  of  an  acre  onlv  ZZ      ,        ,        l^"''''^'*^"'-  ^as 

overruled  witli  costs.  ''"^'-nant,   and  the  demurrer  was 

This  was  a  suit  to  restrain  the  defendant  Denison 
from  comnutting.  or  suffering  to  be  committed,  a  Wch 
of  covenant  not  to  build  upon  a  piece  of  ground  in  the 

was  a  leged  he  and  the  defendant  Winne  were  doing. 
The  plaintiff  was  grantee  of  one  Bovell,  who  had  pur- 
chased a  lot  of  land  fronting  nn  P.ii.  ' 
i-Ti  +!.«  «^                     ironting  on  Bellevue  square,  and  statement. 

IM    u^'"''  '^  ^''"^^   '^  ^'^^^^^  the  covenant 
against  building  on  the  square  was  contained. 

The  defendants  severally    demurred    for  want  of 
equity,  on  the  grounds  stated  in  the  judgment. 
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Mr.  Black,  for  the  defendant  Denison. 
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TanEough' 
net. 


contra. 


DeJison        Stvetton  V.  Strctton  (a),  Hodges  v.  Horsfall  (h),  Hook 


•tal 


V.  McQueen  (c). 


Jnclgmeot. 


MMch  10th.  Proudfoot,  V.  C— The  bill  is  by  an  assignee  of 
Bovell,  a  purchaser  of  a  town  lot  in  the  city  of  Toronto, 
fronting  on  Bellevue  square,  from  the  defendant 
Denison. 

In  the  conveyance  to  Bovell  the  defendant  Denison 
covenanted  with  him  and  his  assigns  that  the  said 
Bellevue  square  should  always  remain  unbuilt  upon, 
except  one  residence,  with  the  necessary  outbuildings, 
including  porter's  lodge.  And  Bovell,  on  his  part, 
covenanted  with  the  defendant  Denison  that  he  and 
his  assions  would  not  allow  any  business  of  a  public 
nature,  such  as  a  tavern,  requiring  a  license  to  make  it 
allowable  in  the  eye  of  the  law,  to  be  carried  on  upon 
the  parcel  conveyed  to  him. 

The  bill  alleges  that  the  defendant  Denison  and  the 
defendant  Ellen  Winne,  who  now  resides  with  him, 
are,  in  violation  of  the  covenant,  erecting  a  house 
upon  Bellevue  square,  not  within  the  exception  in  the 
covenant. 

Bellevue  square  is  stated  in  the  bill  to  be  in  the 
city  of  Toronto,  and  is  a  rectangular  piece  of  ground 
about  890  feet  in  width  from  north  to  south,  by  about 
680  feet  in  length  from  east  to  west,  extending  from 
Grosvenoi  street,  now  called  Corbett  street,  or  Gros- 
venor  avenue,  to  Grafton  street,  now  called  Leonard 
avenue  ;  and  its  situation  is  more  particularly  shewn 
and  delineated  on  the  map  of  the  city  of  Toronto  pub- 
lished in  the  year  1857. 

The  defendant  Denison  demurs  for  want  of  equity. 


[a)  24  Gr.  20. 
(c)  2  Gr.  480. 


[b)  1  Russ.  &  May  116. 
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The  defendant  Winne  also  demurs,  I  understand,  for    looi. 
want  of  equity;  but  her  demurrer  has  not  been  left  ^-v— 

with  me.  VsnKough- 

The  objections  on  Denison's  behalf  are,  that  the 
square  is  not  described  with  sufficient  precision.  That 
the  property  to  be  kept  vacant  is  about  six  acres 
while  the  plaintiff's  lot  is  only  about  one-fourth  of 
an  acre,  is  such  a  case  of  hardship  that  the  Court 
will  not  enforce  it.  And  that  the  plaintiff,  while  seek- 
ing performance  of  Denison's  covenant,  does  not  offer 
to  pei-form  that  which  is  incumbent  on  him 

On  Winne's  behalf,  that  it  is  not  said  she  had  notice 
01  the  covenant. 

This  last  I  may  dispose  of  at  once,  as   I  think  it 
quite  untenable.     The  bill  alleges  a  joint  act  of  Winne 
and  Demson  in  building  the  house ;  and  as  Denison 
was   the  covenantor,  he  must  have  had  notice  :  and 
Winne,  being  joined  in  violating  the  covenant  with 
him,  must  stand  or  fall  with  his  right,  or  liability. 
_    As  to  the  other  objections  :  the  first,  that  the  square  •'"'»fnn«t 
IS  not  sufficiently  described,  is  not  maintainable.     The 
specification  of  the  number  of  feet  as  about  so  many 
would  probably  be  too  indefinite;  but  the  boundary 
of  two  sides  is  given,  being  two  streets  ;  and  the  only 
unccrtainity  is  as  to  the  north  and  south  boundary 
i^ut  a  reference  is  made   to   the   map   of  the  city 
published  in  1857.     I  must  assume  on  this  statement 
that  only  one  map  was  published  in  1857,  and  I  think 
It  is  sufficiently  incorporated  with  the  description     In 
Stretton  v.  Stretton  (a),  certain  lots  agreed  to  be  sold 
were  referred  to  as  in  Stretto7i'8  survey  ;  but  no  survey 
had  in  fact  been  made,  and  of  course  the  description 
was  insufficient.     In  Hodges  v.  Ilorsfall  (b)  the  refer- 
ence was  to  «  a  plan  agreed  upon."    But  several  plans 
had  been  produced,  and  it  was  not  shewn  which  was 
the  plan  agreed  upon.    But  neither  of  these  sustains 
this  objection. 
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(a)  24  Gr.  20. 


(b)  1  R.  &  M.  116. 
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As  to  hardship.     There  is  nothing  on  the  bill  from 
'"'"^"^  which  it  could  be  inferred  that  there  was  any  hard- 
net      ship.     The  mere  difference  in  size  is  not  enough  for 
Denison    that  purpose ;  and  it  is  to  be  presumed  that  when  Mr. 
Denison  sold,  the  price  he  received  was  an  equivalent 
for  his  agi-eement  not  to  build.     If  any  hardship  has 
arisen  since  tli/i  date  of  the  contract  by  reason  of  muni- 
cipal impositions  on  vacant  property,  that  is  no  defence 
to  a  bill  of  this  kind. 

The  last  objection  is,  that  it  contains,  no  offer  on  the 
part  of  the  plaintiff  to  perform  the  covenant  entered 
into  by  his  grantor.  The  cases  cited  hold  a  bill  demur- 
rable that  does  not  contain  an  offer  to  perform,  on  the 
part  of  the  plaintiff,  a  covenant  entered  into  by  him. 
If  the  covenants  were  mutually  dependent,  if  one 
were  a  condition  precedent  to  the  other,  the  bill  would 
be  defective.  But  on  the  best  opinion  I  can  form  they 
are  not  of  that  nature.  They  are  both  negative,  and 
in  that  respect  materially  differ  from  covenants  to  do 
positive  acts.  Peto  v.  The  Bnghton,  &c.,  E,  V/ .  Co.  (a), 
was  a  case  where  the  plaintiffs  had  agreed  to  build  a 
part  of  a  railway,  for  which  the  defendants  agreed  to 
give  them  certain  shares.  The  bill  was  filed  to  restrain 
the  defendants  from  dealing  with  these  shares.  There 
was  no  question  but  that  the  covenants  were  depen- 
dent, i.e.,  that  the  right  of  the  plaintiffs  to  the  shares 
depended  on  their  building  the  part  of  the  railway, 
and  the  bill  offered  to  perform  the  contract ;  but  the 
injunction  v/^as  refused,  because  the  Court  could  not 
control  the  performance  of  such  a  contract.  This 
determines  nothing  as  to  whether  covenants  such  as 
we  have  here  are  dependent  or  not.  I  have  referred 
to  all  the  cases  that  were  cited,  and  a  great  many 
more,  but  have  failed  to  find  any  that  would  l^^ad  to 
the  conclusion  that  the  covenants  here  were  dependent. 
As  stated  in  the  bill  the  one  does  not  appear  to  be 

(a)  1  H.  &  M.  468. 
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dependent  on  the  other ;  nor  is  there  anything  in  their    1881 
nature    and  no  intention    is   alleged,  to    „.fke  uZ  ^ 
dependent.  See  G^hson  v.  Goldsmid  (a).     If  the  plain-  "'^"„«er 
tifF  has  really  violated  his  covenant/and  if  that  be    J 
an^answer  to  the  relief  he  seek,  it  niust  be  raised  b;    ^' 

I   therefore   overrule   both   demurrers,  with   costs 
Defendants  to  have  a  fortnight  to  answer. 
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Hunter  v.  Carrick. 

Patent  ofinvcntion-In/nnuement  of  patent 

the  oven  but  below  the  sole   'A'"    iuTZT  .  ^  '^'*'"" 

ana  a  ne.  one  issued  in  August  SSO^oXr^uZtr; 
was  inoperative  by  reason  of  the  inaufficiencv  of  thl  T       . 
The  new  patent  was  for  the  unexpired  "2n  of  ^ere" 
covered  by  the  first  patent.     The  claim  JlZ.  I  ^^""'^ 

in  the  specification  was  "  1st  T„  «  fi  !  "J^  ent.on,  as  set  forth 
a  baker^  oven  bdoJthe  sot  Z  f  '  T ^"^''^^ "^^''''^ ^''"^^ 
situated  above  the  gr!"e  2nd  Tnl' T  7"'"'  "'*^ '-^ '^°°'' 
Within  a  baWs  oven!  ^^^  :atTb  rtb—^^S^ 

:t?^e;^:d:'lrr^-V"r^^~^-- 

'B' to  the  flue 'F'    4fl,   t    \^'        '''"^  ^'""^  "^^'"^  the  grate, 

'  B.'  in  combination  :^th  a  flu  '  '  H  ' "  The  7^^^^^^  '"•^"*^' 
fications.  claimed  all  these  as  hist ventSsTb' "-^^  ^P^"' 
claimed  each  of  the  combinations  t^be  the  Lbicto;\r?"  '° 
Heia  (1).  if  the  plaintiff  was  correct  in  the  a  t-  vtw  thTthTl  t 
four  combinations  being  new,  the  first  patent  coul7Jt  W  '- 
inoperative  as  to  them  ;  and  the  second  patent  in    eslt  of  ttt 

_       P'ienctneretor,  (2),  that  the  5th  combination  of  previously 

(a)  5  D.  M.  &  G.  757. 
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known  articles,  as  applied  to  a  baker's  oven,  which  was  productive 
of  results  which  were  new  and  useful  to  the  trade,  was  a  subject  of 

a  patent. 
Some  of  the  devices  were  in  use  before  the  patent,  but  numerous 

witnesses  engaged  in  baking  testified  that  they  never  knew  of  the 

combination  before  the  plaintiff's  invention. 
Held,  that  the  defence  of  want  of  novelty  failed. 
Held,  also,  that  the  first  combination  in  the  patent  of  1880  was  such 

an 'amendment  as  is  contemplated  by  sec.  19  of  the  Act  35  Viot., 

ch.  26. 
The  defendant's  oven  was  completed  early  m  July,  1880,  and  before 
the  re-issue  of  the  plaintiff's  patent;   she  had  in  use  the  first 
and  fourth  combinations,  and  continued  to  use  them  after  such 

re-issue. 
Held,  that  there  was  not  any  remedy  for  the  intermediate  user,  as 
the  patent  was  then  inoperative  ;  but  as  to  any  subsequent  infringe- 
ment, the  user  under  the  defective  patent  could  not  operate  as  a 

defence.  ■      i  • 

The  plaintiff  having  succeeded  as  to  part  only  of  his  clann,  no 
costs  were  given  to  either  party  up  to  the  hearing.  A  reference  as 
to  damages  having  been  directed,  subsequent  costs  were  ordered 
to  abide  the  result. 

This  was  a  bill  by  Thomas  Httnter  against  Margaret 
Ann  Carrick  seeking  to  restrain  the  use  by  defendant 
of  a  baker's  oven,  constructed  on  a  plan  which  had 
been  the  subject  of  a  patent  in  favour  of  the  plaintiff, 
the  particulars  of  which  are  set  forth  in  the  judgment. 

The  defendant  in  her  answer  denied  that  her  oven 
contained  the  plaintiflF's  improvements;  alleged  that  she 
had  employed  a  person  to  construct  an  oven  for  her 
but  gave  him  no  directions  as  to  how  or  upon  what 
principle  he  should  build  the  same  ;  denied  any  novelty 
in  the  construction  of  the  oven   the   subject  of  the 
patent  in  favour  of  the  plaintiff;  alleged  user  by  the 
plaintiff  and  others  of  ovens  such  as  the  one  in  ques- 
tion prior  to  the  granting  of  the  patent  in  favour  of 
the  plaintiff;  that  the  improvements,  as  stated  by  the 
plaintiff,  were  not  the  proper  subject  of  a  patent  and 
that  the  specification  sent  in  by  the  plaintiff  did  not 
sufficiently  set  forth  the    particulars    sought  to  be 
patented.    The  cause  came  on  for  the  examination  of 
witnesses  and  hearing  at  the  sittings  in  Toronto  in 
May,  1881. 
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Mr.  W.  Cassels,  iov  ^he  plaintiff. 


At  the  hearing  one  Mubut  a  rractical  engineer  who 
was  called  as  a  witness  fo.  the  plaintiff,  swjr"  that  m 
fe  fi.-e  pot  placed  within  the  oven  with  a  doo  ■  b„'^  th 
g  ate  waa  or  the  purpose  of  supplying  f„el,  and  (2)  he 
.Itmg  grate  below  the  sole  or  floor  of  the  oven  iTe 
the  particulars  of  the  patent  in  respect  of  ^UchZ 

U,e  defendants  oven,  which  had  a  fire  pot  or  furnace 
ms.de  the  oven  and  below  the  sole,  and  was  proS 
aJso  wrthadoor  above  the  grate,  with  a  shoot  from 
the  door  to  the  t„r„ace  for  the  supply  of  fue  Aft/ 
nacebe,ng  placed  in  a  chamber  "to  heat  was  n't  a 
novelty-the  grate  itself  was  not  new,  but  a  tUtt' 
^tnt™;!?*'"'^""''^-"-  --'»"' int..: 

i.ihrjtgir'^ '"  "^ '''"'"''  ^•'p^"'  -«-»% 

For  the  plaintiff  it  was  contended  that  the  evidence 
was  conclusrve  on  the  point  as  to  the  value  and  use- 
fulness „  the  mvention  ;  that  the  patent  upon  whTch 
the  plaintiff  relied  for  protection  wa.  that  in  resp  ct 
of  the  tetaud  fourth  combination,  a.  mention  fin 
the  evidence  of  the  witness  Mdout ;  and  UurrZ  v 
C^ytonia)  shews  that  an  infringeme'nt  of  ZZe  ot 

plaintiff  to  an  injunction.    He  also  referred  to  Sum 
mers  .MeU  (i),  Bu^^p  on  Patents,  page  212 

On  behalf  of  the  defendant  it  was  insisted  that  the 
earlier  patent  of  the  plaintiff  having  been  found  to  be 
voidnohabihty  attached  to  the  defendant  in  rele 
of  anything  done  by  her  with  reference  to  the  maS 


Argument. 


(a)  L.  R.  7  Ch.  570. 


(b)  15  Gr.  532, 
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mentioned  in  that  patent.  The  first  patent  was  siirply 
for  a  furnace  pot  placed  below  the  level  of  the  sole  of 
the  oven,  and  was  not  in  respect  of  any  combination 
whatever. 

Here  the  application  for  the  patent  was  in  August, 
1880,  and  it  was  shewn  by  the  evidence  that  the  defen- 
dant's oven  was  built  in  July  preceding ;  that  section 
19  of  the  Act  (35  Vict.  ch.  26),  applied  to  acts  which 
have  been  done  after  the  obtaining  of  the  patent  not 
to  those  done  before  the  patent  was   issued.     They 
also  contended   that  the  patent  was  void  for  want  of 
novelty,  every  part  of  the  oven   v/as   old,   and  the 
simple  combination  of  a  door  with  the  fire  pot  could 
not  reasonably   be   treated  as  patentable ;  that  the 
patent  was  defective  also  for  claiming  too  much,  that 
is,  in  respect  of  the  tilting  grate  and  door ;  the  cinder 
grate  and  the  flue,  and   also  in  the  third  claim  in 
respect  of  the  flue  '  H.'     The  statute,  the  benefit  of 
which    was  invoked   on  behalf  of  the   plaintiff  was 
Argument,  intended,  thoy  said,  to  apply  to  cases  only  where  an 
error  had  been  committed  in  the  specification  not  to 
a  case  where  the  second  patent  issued  was  for  a  matter 
entirely  different  from  that  specified  for  on  applying 
for  the  first  patent.     If  a  thing  has  been  used  for  one 
purpose  there  could  be  no  patent  for  applying  it  to 
another  similar  purpose.     Suppose  a  telescope  has  been 
in  use  for  the  purpose  of  viewing  the  moon  through 
it ;  no  one  would  dream  of  applying  for  a  patent  for 
a  similar  instrument  because  the  party  desired  to  use 
it  for  the  purpose  of  viewing  the  Bun.     Here  it  was 
only  a  change  of  position,   and    Yates  v.    The  Great 
Western  R.  W.  Co.  (a)   shews  that  there  is  not  any 
such  combination  as  will  warrant  the  granting  of  a 
patent. 

On  the  whole  counsel  submitted  that  the  patent  was 
void,  because  the  oven  was  known  and  used  before  the 


(a)  2  App.  226. 
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thof  tl...  „      1  •     „   ""'"*'>  '™'  It  cliuiued  too  much  ■ 
tnat  the  coiubinations  under  the  ,.i.-..,.„.  .  ' 

not  th,.  subject  of  paten  tW  "i  '"'"'■'""'»''  ^'^i-' 
neither  wa,  it  u  Ju  uet  'f  'chV  .  ™l  ""'  ""'''■ 
justify  a  patent  1.^^^^^^^^^'  "'  ™''' 
shewn  that  all  the  d5l™a„;   h   ,  ?    '""■"  "  ™" 

before  the  plaintiff  had  Xrdwfpat::  ™"   '""^ 

mented  on  by  counsel.  '       '^  ^•""- 

Proudfoot,  V.  C— On  97fi.   \r^ 
plaintiff  obtained  a  pat?nt  foewanT;::^;/'''''  *"■'""  "■' 

-t  within  the  oven,  but  be't  ther,M '^^  '""' 

plaintiff,  which  representedVaftbe  pateCiV/ *^ 
mopemtrve  by  reason  of  defeetiveCTnlST 
scnption  and  specification  which  aroL  frl  ,  '" 
tence.  accident  or  mi,(«t»    ,u  "'  wadver- 

the  unexpired' iretfivelrtft"'™  ""  ""'' 
from  the  27th  November  IS7Q        >'   ?  ?°  ™n'P"ted 

— n  in  accordan:r:;it\^l-l:  ,;^-t:„t 

situated  above  the  o-raf  p  •  9r.A  r  ^^P  '' '"'  '''  ^^^o^' 
Placed  within  flaC' ot  "rol, ^^rrr 
above  the  level  of  the  sole  of  th.  !  '^°°'' 

With  the  .idfurnaee  by  1° in!^^  r^iTe"  ITT. 

«.  In  a  bakers  oven  provided  with  a  circular  tilting 


(a)  17  Gr.  23. 

(c)  L.  R.  8  Eq.  358. 


1:' 


I  ; 


(*)  L.  R.  5  E  &  I. 
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grate  situated  below  the  sole  of  the  oven,  and  provided 
with  a  door ;  5th.  In  a  cinder  grate  '  F '  placed  heneath 
the  fire  grate  '  B '  in  combination  with  a  flue  '  H." 

In  the  specification  attached  to  the  second  patent, 
the  plaintiff  claims  these  as  his  invention  ;  but  in  his 
evidence  ho  says  he  claims  a  patent  for  each  of  the 
five  specified  combinations,  and  not  for  a  combination 
of  them  all. 

If  this  be  so,  then,  as  to  all  except  the  first  combi- 
nation, the  patent  cannot  be  considered  as  properly 
issued  under  section  19;  since  these  four  latter  combina- 
tions are  new,  and  the  first  patent  as  to  ther^  could  not 
be  considered  as  inoperative  by  reason  of  insufficient 
description  or  specification,  for  they  were  not  claimed 
at  all ;  and  the  patent  should  in  that  rospect  be  con- 
strued as  an  independent  patent  issuinr;  for  the  first 
time  in  August,  1880. 

The  evidence  satisfactorily  establishes  that  the  im- 
provements are   useful   and   valuable,    enabling  the 
.Tudgment.  baking  to  go  on  continuously,  saving  time  and  labour 
and  effecting  a  large  economy  in  fuel. 

It  will  be  observed  that  the  first  patent  claims  only 
in  combination  with  the  oven  a  furnace  set  within  it, 
but  below  the  level  of  its  sole  or  floor.  In  the  re-issue 
there  is  added  to  this— and  provided  with  a  door  situa- 
ted above  the  grate. 

The  plaintiff  claims  that  the  defendant  has  infringed 
the  1st  and  4th  combinations,  i,  e.,  a  furnace  below  the 
floor  with  a  door  above  the  grate,  and  a  circular  tilting 
grate  below  the  sole  and  provided  with  a  door ;  and 
the  evidence  establishes  that  the  defendant  has  both 
these  combinations. 

But  the  defendant  says  that  the  improvements  were 
known  and  used  before  the  plaintiff  invented  them  ; 
that  they  were  in  public  use  and  on  sale  more  than  a 
year  before  the  application  for  a  patent  with  the  con- 
sent or  allowancft  of  the  inventor ;  that  they  are  not 
novel — not  useful— and  not  such  a  combination  as  can 
be  the  subject  of  a  patent. 


i.i 
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»       USUI  ,„  l>ase-buna.,st„vos;  „  door  to  feod  tlic  f,„.l 
and  Olio  to  romovo  tlic  aslio,  ■  1  „.  fi    i     V-  "'' 

o^ro,  what  eo,ll!l  »  ;    „"    "t^  ItT',""",'"  '''°" 
po   .s,os,„„™h  of  skill  and  invention  a"      „    i  jt 

TJieio  remains,  theroforo,  to  bo  consi,l,.r,.l   !r  •.  • 
.novo,,  and  ij  tho  defendant  h,.,  infrin^     "      "  "  " 

Inson,  who  built  the  defendant's  oven  sav,  that  b 
budt  one  for  Froglv.n  in  J„]v  IS70  Z    \^,\    "^  '"' 
the  fire-pot  bel„/the  .sole  fi^'o  nd ^  "  "  'f',''-'  "»'' 
arate  door.     Ho  built  one  for  p"r„  with  two    "".T^' 

;^:::r:ri-«Ci£SE9 

cured  copies  of  the  plaintir,  ..pecMeat  on"\vh!;X 

m  1880,  after  his  son  saw  Fairhairn's 

Kennedy,  in  March,  1879,  built  an  oven  for  J  «r7.. 
son,  which  had  a  feeder,  round  sunk  .rll  a   ill  t  ," 
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The  first  iiaproved  oven  built  by  plaintiff  was  on 
January  2n<l,  1879,  for  Bairow;  on  January  10th 
1879,  ono  for  Chnatle  ;  July  3rd,  187!>.  one  for  i a ^« 
an.l  RvijnoUh.  Anderxon  wa.s  shewn  the  two  hrst  ol 
them.  Fairbairn'^  was  fitted  with  i.laiutifl"s  Ui.prove- 
ment  in  September,  1871),  _  ,  •   x-rt- 

I  do  not  think  this  evidence  deprives  the  planititt 
of  the  merit   of  novelty    in   the   combination  he  ha,s 
invented.     While   some   of  his   devices   were   in   use 
before,  as  the  sunk  grate;  it  never  was  combined  with 
the  separate  do(,r  to  feed  it.  so  that  the  fuel  had  to  be 
supplied  by  the  oven  door,  thus  occasioning  a  great 
loss  of  heat,  and  a  larger  consumption  of  fuel.     Some 
seem  to  have  ha<l  grafts,  but  not  tllters,  ov  not  shakers^ 
Numerous  witnesses  were  produced  by  the  plaintitt, 
who  are  largely  engaged,  and  have  been  for  many  years 
engaged,  in  the  baking  business,  who  testify  to  the 
value  of  the  invention,  ami  that  they  never  knew  of 
it  till  he  invented  it.     The  defence  of  want  of  novelty, 
Judgment,  in  my  opinion,  fails.     I  do  not  think  the  invention 
was  known  or  used  by  others  before  his  invention. 

The  plaintiff  claims  that  the  defendant  has  infringed 
the  patent  in  regard  to  the  feed-door,  tl.e  fire  pot,  and 

the  grate.  , 

The  feed-door  and  the  gi-ate  are  not  protected  by  the 
patent  of  1879.  The  fire  pot  or  furnace  was,  and  the 
1st  combination  in  the  re-issued  patent  of  1880,  coup- 
ling the  feed  door  with  the  fire  pot,  would  seem  such  an 
amendment  as  contemplated  by  the  19th  section  of  tli^ 
Act  of  1872.  The  other  combinations,  the  plaintitt 
says  are  all  distinct  inventions,  and  the  patent  of 
1880,  must,  therefore,  as  to  them,  be  considered  as  an 
original  pat.-nt.  But  the  plaintiff  had  used  all  these 
combinations  as  early  as  January,  1879,  and  all  except 
the  first  were  therefore  in  public  use  with  the  consent 
or  all  .wance  of  the  plaintiff,  the  inventor,  for  more 
^^,aye^  previous  to  his  application,  and  under  th. 
Gth  section  of  the  Act,  he  was  not  entitled  to  a  patent 


Ill 
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I 


«""nn„v,.„ti„n,  """"'""■  ""'f"  new  ana  ad,li. 

tl,e  i»,„.  ,f   t   :;  1    :;  "''"■"''":  "f  "»-•  between 
There  i,„om       ' ?  .^  "•   '"''■''    '"'«  *«  latter. 

;  ,'«  in  Mimlar  tmus  to  sect  on  4yiu  of  fli<. 
Anioncan  Pat.r.t  lau-,  (Buvii^  on  Patents  r  i7o!  , 
numerous  decisions  hnvo  k  ^»c*  nts,  p.  170,)  and 

These  cases  ,een»  to  construe  the  law  as  it  ouTht^;   f ' 
construed  under  our  statute  ^  ''^ 

« tl       ""■  '"f""*™™'  -nee  the  ,lato  „,  the 

As  the  plaintiff  ha,  sueceeded  only  in  nart  th„. 
might  be  an  apportionment  of  th,.  Jt    \   F     '■        * 
and  probably  L'^jn.e  a  rje     i'^l;  h^rf '^^ 
be  no  costs  to  th,.  hearing.     The  eol  ofT,       7 
'«nMa^,  ,.„,„U  „f  ,|,e  .."et^^f  °'  "■"  ■•^fe'-nee 


407 


ni      ,.„.  '"'-•■"-■'■•  5:3,  582. 

OJ— \0L.  .XXVIII  an. 


498 


1881. 


Statement. 


CHANCERY  REPORTS. 


SivEWRiGHT  V.  Leys. 

Will,  construction  of-Conversion  ofrealtij-Demmrer-Chosein 
action— Married  woman. 

The  biU  for  the  administration  of  the  estate  of  G.  E.  alleged  that  C. 
had  appointed  his  brother^.  E.  his  executor,  and  devised  to  him 
all  his  estate  upon  trust  for  the  benefit  of  the  testator  a  yrife  and 
children  as  to  /.  would  seem  best :  the  wiU  giving  J.  power  to  seU 
the  realty.  J.  R  proved  the  will  of  O.,  and  shortly  after  his 
death  made  his  own  will  by  which  he  purported  to  dispose  of  G.  s 
estate,  the  validity  of  which  the  bill  impugned,  and  ^-  «•  ^7  » 
married  daughter  of  O.,  was  made  a  defendant,  the  bill  alleging 
her  to  be  the  wife  of  S.  H.  D.  J.  E.  made  an  appointment  under 
G  's  will,  whereby  C.  S.  D.  became  entitled  to  a  portion  of  the 
estate.  The  defendant  demurred  on  the  ground  that  S.  H.  D. 
should  have  been  a  party.  ,        •        x-  *. 

HM  that  the  interest  of  C.  8.  D.  was  merely  a  chose  m  action  not 
reduced  into  possession  by  her  husband,  in  respect  of  which  she 
might  be  sued  as  0.  feme  sole,  and  therefore  the  demurrer  was 
overruled  with  costs  following  Laivson  v.  Laidlaw,  3  App.  R.  77. 

The  bill  distinctly  charged  that  the  defefendant  had  misapplied  the 
moneys  of  the  estate  of  G.  mixing  them  with  his  own  and 
employing  them  for  his  own  purposes,  a  demurrer  ore  tenus  that 
G  '8  estate  was  not  properly  represehted,  on  the  ground  that  one 
executor  could  not  represent  the  estates  of  both  G.  and  ^.,  was 
also  overruled  with  costs  ;  for  although  during  the  progress  of  the 
cause  it  might  become  necessary  to  have  different  persons  repre- 
sent the  two  estates  that  did  not  constitute  a  ground  of  demurrer. 

This  was  a  bill  filed  the  25th  of  March,  1879, 
amended  the  8th  of  February,  1881,  by  Ida  Maria 
Siveivriyht,  Rachel  Savage,  Mary  Raymond,  Jane 
Metzler,  Victoria  Tobin,  by  their  next  friend ;  and 
Bonaparte  Earnest,  William  Heni^  Earnest  (who 
died  during  the  progress  of  the  cause),  and  Francis 
Earnest  &g(iinst  John  Leys,  Francis  B.  Leys,  Catharine 
Sophia  Defries,  Charles  Webster,  Henry  Savage,  Joseph 
Raymond,  Patrick  Tobin,  and  John  Philip  Siveivright, 
setting  forth  that  George  Earnest,  late  of  Toronto,  on 
tho  1st  of  March,  1856,  made  his  will,  whereby  he 
devised  and  bequeathed  to  John  Earnest  (his  brother), 
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"ut't'Xf  ""^  "'1  "^  "^'  """  P^-^-"'  -'-'=  upon 
trust  to  *ell  tlie  veal  estate  and  make  good  and  saf- 

flcont  conveyanees  thereof,  and  to  make  use  of  th. 

appointed  the  said  defonda!    trirld  rh'^ 

persons  named  in  the  report  of  wlteri    T 

page  471,  the  exeeutors  thereof     hit  th^      ■^'  rT 

me  aetendant  John  Ze,js,  who  had  alone  acted  in  the 
matter  of  the  said  estate,  had  reaped  a  large  Zt 
money  belo^ing  te  the  said  estate,  and  cWedThal 

atrt:rrnsf,\r;a''^;^-''^''«"«^^ 
«ings  With  the  s  xr :  :rr :/tt 

moneys^  that  it  might  be  declared  tha^  the  wll  o 
John  Earnest  had  not  had  the  effect  of  alterTng  „r 

tor  other  relief  consequent  thereon 
The  defendant  Leys  demurred  for  want  of  parties  on 

^amarme  b.  Defries,  was  not  a  party. 
Mr.  Moss  and  Mr.  Kingsford  for  the  defendant  Zey.. 
Mr.  Black  for  the  plaintiff. 
Mr.  M.  Clark  for  Mrs.  Catharine  Defries. 
Mr.  Z>e;cmer.  and  Mr.  Casioell  for  other  parties. 
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Sivewrlght 

T. 

Leys. 


Proudfoot.  v.  C.-This  bill  is  by  tho  beneficiaries- 
under  the  will  of  George  Earnest  for  an  administration 
of  his  estate.      George,  by  his  will,  appointed  John 
Earnest  his  executor,  and  devised  to  him  all  his  estate 
upon  trust  for  the  benefit  of  his,  Georges,  wife  and 
children,  as  to  him  {John)  and  his  executors  might 
seem  best.    The  will  contained   a  trust  to  sell  his 
real  estate.    John  proved  the  will,  having  within  a 
fortnight  after    Georges  death,  made  his   own  will, 
appointing  the  executors  referred  to   in  the  suit  oi 
Webster  v.  Leys,  and  made  a  disposition  in  his  will  of 
George's  estate,  the  validity  of  which  is  questioned  m 

this  suit.  ^   ,  .      .  ,     „ 

To  this  bill  Catharine  Sophia  Dejries  is  made  a 
defendant.    She  is  a  daughter  oi  George,  and  is  alleged 
to  be  the  wife  of  Samuel  H.  Lefries.     In  this  respect 
it  difters  from  the  bill  in  Webster  v.  Legs.     The  de- 
murrer on  the  record  is  because  the  estate  ot  Samvet 
H  Defries,  the  husband  of   Catharine  H.  Defnes  is 
a„a,.ent.  not  represented  in  this  suit.     It  is  to  be  ascertained 
then  whether  he  has  any  estate  from  being  such  hus- 
band ;  and  if  he  has,  if  he  requires  to  be  a  party. 

Under  the  trust  in  the  will  of  George  for  John  to 
sell  and  divide  the  proceeds  a  conversion  was  eff-ected 
and  the  property  became  personal.  The  appointment 
under  the  will  of  John  in  favour  of  Mrs.  Uefrm,  as 
one  of  Georges  children,  is  therefore  an  appointment 
of  so  much  personalty.  ■     ,u-r>     ^x.^ 

Both  wills  were  made  and  took  ettect  in  IboG.  ihe 
interest  of  Mrs.  Defries  is  a  chose  in  action  which  has 
not  been  reduced  into  possession  by  the  husband ;  and 
under  Lwwson  v.  Laidlatv  {a),  it  is  separate  estate  ot 
the  wife,  in  which  the  husband  has  no  interest.  With 
respect  to  it  she  may  be  sued  as  a  feme  sole.  This 
demurrer  is  overruled.  ,,    ,  ^ 

It   was  further   objected,  ore  tenus,   that  Georges 


((()  3  App.  77. 
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V. 


wafa  Zr  "T"!:'^  'oP-e-ntecl.     That  a.  th™ 

oould  not  represent  Lh  '  ■""""  '^^"='""''"- 

Both  estates  are  represented  ;  and  the  obiection  h 
not  or  want  of  representatives,  but  that  s„„,e  ote  "l 
should  be  appointed  to  represent  one  of  tlm      It! 
alleged  that  J^„/,„  ffa™,,;  never  sold  anv  „f  X/ 
lands,  and  that  the  aet,  complained  of  a^  It.T'f 
£.2,.,  the  present  demurrin.  cfefendant  '"''  °' 

It  IS  possible  M,at  during  the  prog,ess  of  the  suit  it 
~r       rT^  '"  •■-  dilerent  ptonT;' 

the  diseretion  of  the  Court  ""'"S  " 

purpose.,.      The  demur  er  admits  .1  .     "  "'"" 

-bieet  that  those  interested  tZ' .'"^ ''  '"  ^ 
entitled  to  have  an  an ^.t, '1!^^^^*:;: 
be  fully  represented  or  not-  it  hpina-  .1  •  ^ 

=,^:r™^  — ^  "-^^^^^^^^^ 

This  demurrer  is  also  overruled. 


501 


J  i 


'.:| 


-r4 


502 


CHANCERY  REPORTS. 


1881. 


ViNDEN  V.  FrASER. 

Fraudulent  conveyance— Chos''.  in  action. 

The  defendant  F.  was  married  in  1849  without  any  settlement.     He 
was  appointed  and  acted  as  executor  of  the  estate  of  his  wife  s 
father.and,  acting  on  behalf  of  his  wife,  he  received  large  sums  from 
the  estate  which  it  was  aUeged  he  borrowed  from  her  :-£ 7,600 
before  1859,  and  £2,800  in  1879 ;  all  such  moneys  bemg  charged  to 
the  wife  in  the  books  of  the  estate.     The  conveyances  impeached 
in  this  suit  were  of  lands  which,  with  other  property,  had  been 
purchased  by  the  husband  with  the  moneys  so  received  on  accouni. 
of  his  wife,  the  deeds  for  which,  however,  had  been  taken  in  the 
name  of  F     The  mother  of  his  wife  had  frequently  reciuested  F.  to 
settle  these  properties  on  the  wife,  and  which  he  did  not  object  to 
do,  and  in  1873,  when  he  with  his  wife  was  about  to  visit  Europe, 
F  did  convey  the  property  in  question  to  the  wife.     In  1872  and 
1873  F. ,  jointly  with  one  C. ,  entered  into  extensive  speculations  and 
made  a  considerable  amount  of  money.     In  1873  F.  indorsed  C  s 
note  for  $10,000,  which  C.   discounted,   and  the  same  remained 
unpaid,  and  F.  in  1874  gave  his  cheque  to  the  pluintiff  for  $4,000  on 
which  this  suit  was  instituted. 
Hell,   (1)  that  as  to  the  £7,600,   F    having  acted  for  his  wife  in 
obtaining  this  money  from  her  father's  estate,  and  havmg  never 
made  any  claim  thereto  in  exercise  of  his  marital  right,    having 
borrowed  it  only,  as   established  by  the  testimony  oi  the  wues 
mother,  there  was  no  reduction  into  possession  by  the  husband  ot 


the  money. 


tue  uiuu.^.  (2)  And  as  to  the  £2,800  the  onus  was  upon  the 
plaintiff  to  establish  a  gift  to  the  husband  by  the  wife,  which  he 
failed  to  do  ;  on  the  contrary,  the  evidence  shewed  it  to  have  been 

a  loan.  .  rr,  .       •  „ 

When  F.  incurred  the  liability  for  C,  he  was  m  affluent  circum- 
stances, and  continued  to  be  so  for  a  year  after  the  conveyance 
impeached  in  this  suit ;  after  v.hioh  period  the  liability  to  the 
plaintiff  was  incurred  :  ,  •       • 

HeUt,  that  the  plaintiff  was  not,  in  respect  of  his  own  claim,  ma 
position  to  impeach  the  conveyance,  and  could  not  be  in  a  better 
position  than  the  prior  creditors,  who  clearly  could  not  have 
avoided  the  transaction,  the  settlement  having  been  made  when  the 
settlor  in  a  pecuniary  point  of  view  was  well  able  to  make  it. 

Statment  The  plaintiff  in  this  cause  instituted  proceedings 
against  William  Fraser  and  his  wife  and  Charles  H. 
A.  Williams,  for  the  purpose  nf  impeaching  certain 
conveyances  made  by  the  defendant  i^Vaser  to  his  wife. 
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whtf  t  r   7?  •^^^^7^^*--'^  in  S-ain  and  otherwise. 

an;      o  if;        ,'  '"^  '^^'  ^'^  ^^^  '"^^^  *h-^«  convey- 
ances to  his  wife  in  order  to  defraud  his  creditors- 
present  as  well  as  future.     Amongst  other  pro^^^^^^^^^^^ 
so  conveyed  were  a  property  known  as  theTewe ' 
property,  situate  in  the  town  of  Port  Hope    alTo^ 
property  purchased  from  the  Bank  of  Toiol;  ^  the 

loTtheTw^ra  r  ''''''''''  '''''-''  ^''^  ^^  "^-e 
an  of  wl  f  '^'  '"''""*  °^  ^^"^  ^'^d  «th^r  stock., 
all  of  which  were  so  conveyed  in  November,  1874  the 

rdXTat  T'^t  ""^  ^'''""'^-y  ^^^  ^-^"»-t 

to  nlainrff  .f '"'^  conveyances  Fraser  was  indebted 
to  plaintiff  in  the  sum  of  S4,000  for  money  lent  and 

^maer  afterwai^s  conveyed  the  sevez-al  properties  to 
the  defendant  Williams  in  trust  for  her  use 

Ihe  defendants  answered  the  bill  denying  all  fraud- 
ulent intention  in  making  the  deeds  nowlmp.pched  «t^t*-t 
and  averting  that  the  properties  had  been  purchased 
with  the  moneys  of  Mrs.  Fraser,  obtained  b/her  from 
her  father  on  his  estate. 

The  cause  came  on  for  examination  of  witnesses  and 
hearing  at  the  Spring  sittings  of  1881,  in  Toronto. 

plaintiff '''''''''""'  ^■^•'  ""^  ^'-  ^^'^^^^^^  for  the 
Mr.  ^erison,  Q.C.,  and  Mr.  Moss  for  the  defendants. 

The  eff-ect  of  the  evidence  adduced  at  the  hearing 
appears  in  the  judgment.  ^ 

On  behalf  of  the  plaintiff"  it  M^as  contended  that  the 
money  received  by  Fraser  on  behalf  of  his  wife  could 
not  in  any  sense  be  deemed  a  borrowing  thereof  •  but 
was  a  simple  reduction  into  possession,  and  therefore 
the  money  though  it  was  derived  from  her  property 
became  the  money  of  the  husband.  ^    ^     y' 
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The  Act  of  1859— Married  Woman's  Act— made  no 
difference  in  this  respect;  it  had  not  the  effect  of 
making  the  wife's  property  separate  estate,  but  simply 
enabled  the  married  woman  to  enjoy  her  property  free 
from  the  debts  of  her  husband  :  Bvxkland  v.  Rose  (a), 
Royal  Canadian  Bank  v.  Mitchell  {h),  Merchants'  Bank 

V.  Clark  (c). 

Counsel  for  the  defendants  admitted  the  debt  claimed 
by  the  plaintiff  against  the  defendant  Fraser,  and  sub- 
mitted to  a  decree  being  made  as  against  him  for  that 
sum  and  interest. 

As  to  the  other  parts  of  the  relief  sought  it  was 
contended  that  there  was  not  any  evidence  of  mala 
Jkles  or  of  fraud,  either  legal  or  mo  al,  ia  the  oanying 
out  of  any  of  these  impeached  transaction;  They 
insisted  that  the  evidence  clearly  established  that 
Fraser  at  the  time  of  making  the  transfers  was  in  such 
affluent  circumstances  as  to  justify  him  in  making  the 
settlement  even  out  of  his  own  moneys ;  leaving  out 
of  view  the  fact  that  the  properties  he  was  conveying 
had  been  purchased  with  moneys  borrowed  from  his 
wife  :  Masuret  v.  Mitchell  (d),  Lush  v.  Wilkinson  (e), 
Kidney  v.  Coussmaker  (/),  Kerr  v.  Read  (g). 


June  wth.  Proudfoot,  V.C— The  plaintiff  is  entitled  to  a  decree 
against  Mr.  Fraser  for  S4,000,  and  interest  from  30th 
November,  1874,  with  costs  as  if  the  suit  had  been 
heard  on  bill  and  answer. 

So  far  as  relief  is  sought  against  the  property  now 
vested  in  the  wife,  the  facts  appear  to  be  as  follows  :— 

Judgment,  jyjj.  ^^^  j^^.y  Frascr  Were  married  in  1849,  without 
a  marriage  settlement.  Mrs.  Fraser  received  convey- 
ances of  some  lands,  after  this,  from  her  father,  Mr. 
Williams,  and  on  his  death,  in  1854,  became  entitled 


(a)  7  Gr.  440. 
(c)  18  Gr.  594. 
(e)  5  "'es.  384. 
{(j)  23  Gr.  525. 


(b)  14  Gr.  412. 
(d)  26  Gr.  435. 
(/•)  12Ves.   1.36. 
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Fraser. 


to  a  large  sun.  from  l.s  estate-in  fact,  she  has  received 
^m  (00  T"V"  """'^  ''"'  '^"^^^'  ''  ^'-  ^-'"«  of 

estate.     Between  1854  and  18.59  he  borrowed  from  his 
wife  several  sums,  amounting  to  about  £7,000    and 

In  June,  July,  and  November,  1879,  he  borrowed  three 
ot  or  f,,^  ^^^.  ^^  .^  ^^^  ^^  th  ee 

r  stl  'Thr^^  ^'"^"^.'  ^^  Her  in  the  books  of 
the  estate.  This  sum  ^vent  into  the  purchase  of  the 
brewery  property,  part  of  the  land  now  attacked 

1  he  bank  property  was  also  purchased  with  Airs 
Fraser' s  money.  "^- 

name'  '^''^'  "^  ^"'^  "^  '^'''  ^'^'^  *"^^»  ^«  ^r.  Fraser's 
In  18bO  Mr.  J'.a.s.r  bought  sixty  shares  of  bank 
stock  for  the  estate  of  Mr.  Williams,  and  twenty  f"r 
himse  f,  bought  with  his  wife's  money  to  qualif^ hhn 
as  a  director  of  the  bank.    The  sixty  sLreslere  af te  !  — 

Ttt .  f^M '"'i^^'^'^^'  ''''^'  -^^  twenty  of  t  em 
allotted  to  Mrs.  Fraser,  but  all  stood  in  Mr.  Fra^^l 

name     In  1875  Mr.  Fraser  assigned  his  shares  tlZl 

JT,  m'  .'''"■'"'"  "'  ^"""^^  ^0  ^hieh  she  was 
entitled  No  instrument  was  executed  shewing  her 
mterest  in  these  shares  till  1875. 

In  1871  some  land  was  bought  from  the  Synod  of 
Toronto,  but  only  $300  or  $200  paid  on  it  This 
money  came  from  some  land  of  the  wife's  +hat  had 
been  sold,  and  the  deed  was  intended  to  have  be  n 
taken  in  her  name,  but  by  mistake  it  was  made  to 
the  husband.  The  land  adjoins  other  land  of  the 
wife's,  and  was  bought  to  prevent  inv  ntw 
building  on  it  ^  °*''®'^  P®^''°^ 
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iMmaai 


been  borrowed  to  invest  in  it.      Tliis  request  and 
promise  is  only  proved  by  Mr.  Fraser. 

Mr.  Franer  also  testifies  that  he  kept  an  acco';nt  of 
the  money  he  received  from  his  vi^ife  in  a  book  that 
was  burnt  in  1871,  when  a  fire  occurred  in  the  office 
near  the  bank. 

Mrs.  Williams,  the  widow  of  the  testator  and  the 
mother  of  Mrs.  Fraser,  testifies  to  having  often  urged 
Mr.  Fraser  years  ago — as  early  as  1860 — to  settle  his 
wife's  property  on  her ;  that  he  did  not  object  to  do  so; 
that  he  never  claimed  it  as  his  own,  but  got  it  acting 
for  his  wife. 

Col.  Williams,  a  brother  of  Mrs  Fraser,  testifies  that 
he  has  kept  the  books  of  the  estate,  under  the  direction 
of  the  executors,  since  1860,  shortly  after  he  came  of 
age,  and  proves  the  amount  of  the  interest  of  Mrs. 
Fraser  in  the  testator's  estate. 

The  deed  impeached  was  made  on  8th  September, 

1873. 

Mr.  Fraser  down  to  1875  was  wealthy.  In  1874  he 
considered  himself  worth  S100,000,  and  he  details  some 
particulars  of  it,  running  up  to  about  $70,000,  and  says 
he  had  other  property  which  he  did  not  at  the  time 
recollect ;  and  "  see  no  reason  to  question  the  accuracy 
of  his  acc<iunt  that  he  was  then  worth  about  8100,000. 

In  187-  and  1873  he  had  some  small  transactions 
in  grain  nd  lard  that  turned  out  well.  In  1873  he 
and  Mrs.  Fraser  went  to  Europe,  and  before  leaving 
this  country  the  deeds  in  question  were  executed.  He 
returned  in  May,  1874,  and  found  that  the  ventures  in 
which  he  and  Mr.  Cosby  had  been  engaged  in  Chicago 
and  New  York  had  turned  out  well,  and  they  realized 
between  $70,000  and  $80,000.  Similar  undertakings 
were  gone  into  in  1874,  and  if  they  had  been  content 
with  doing  very  well  and  sold  in  April,  1875,  they 
would  have  made  money ;  but,  desiring  to  do  better, 
they  held  on ;  a  change  in  the  market  took  place  and 
they  lost  heavily. 
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JltTT{  'T'  ''"'^y  ^'''''''''^  ^lO'OOO  to  make  a 

Has  n  t1  '*i''^ '  ^'''''''  ^"^™^  ^^«  -«^«'  -«d 

It  nas  not  I  (eon  paid. 

On  the  3Uth  November.  1874,  Fraser  gave  his  check 
to  the  Plamtifl;  ,po„  ,,„,,,  this  suit  is  brought 

unnn     f  ^    T  "''  ""  ^'^'  ^""'•^^'^^^  ^^^^s  in  the  case 
Prior  to  the  Act  of  1859,  marriage  operated  as  a  .^ift 

xc ':  it  eT  ^'-  ''^  '■''-''''  ^"'^'^'y  ^'  *^«  -^^ 

except  her  cho.^es  m  action,  and  of  these  also  on  the 
condition  of  reducing  them  into  possession.     That  Act 

reduced  t  '  -^'T""^  ^"'^^^^^^  "^^^  P^^^^o^^Iy 

reduced  into  possession  by  her  husband,  free  from  his 

debts  and  obligations  contracted  after  that  date  and 

tZfuLT'^'r'  '^^^°^'^^°"  without  her  cons:nt 
1 1  M  ^  ''"^  '  ^  "^"^"^'^  "'^  ^^  '^'  ^"-^  "-carried. 
All  Mrs  Fraser  s  property  consisted  in  her  claim  upon 

her  father^s  estate  and  was  a  chose  in  action.      What  -a«„.e. 

was  got  by  the  husband  before  the  Act  of  1859.  to 

obtoed  in  the  exercise  of  his  marital  right.  But  f 
instead  of  asserting  that  right,  he  chose  to  borrow  the 

S«  w'f  "^^r'""'^  ''  ''P"^ '''  ^'  ^««^™^  a  debtor  to 
his  wife  for  the  amount ;  a  debt  that  could  be  enforced 
m  this  Court.  To  establish  such  a  promise  there  must 
be  satisfactory  evidence,  and  if  the  evidence  be  satis- 

Clarke  (a),  it  need  not  be  corroborated,  thouo-h   of 

com-se,ifcorroborateditissomuchthemoresatisfact;ry. 
The  evidence  here  does  not  depend  solely  on  the  testi 

1860,  suggested  to  the  husband  the  propriety  of  settling 
the  wifes  property  on  her-and  often  afterwards-^  e 
the  property  he  had  borrowed  from  his  wife.    In  reply' 
to  this  he  makes  no  assertion  of  his  right  to  the  pro- 
perty;  he  does  not  claim  that  it,  or  part  of  it,  has 
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1881.  become  his  by  reduction  into  )iosso.ssion,orthat,sheha3 
made  a  gift  to  liim  of  it.  On  the  contrary,  he  makes 
no  objection,  and  admits  that  he  got  the  property  from 
the  estate  "  acting  for  his  wife  "  This  was  at  a  time 
w'len  there  was  no  fjuestion  of  creditors — fourteen  years 
before  tlio  debt  in  fiuestion  in  this  suit  was  incurred — 
and  wlien  the  only  claimants  of  the  pn  perty  were  the 
husband  and  wife,  and  when  any  acknowledgement  or 
admission  by  the  husband  was  against  liis  interest. 
This  seems  to  nie  an  abundant  corroboration  of  Mr. 
Fraser's  evidence,  if  corroboration  be  required,  that  he 
had  borrowed  the  money  from  his  wife.  This  applies 
specially  to  the  £7,600  boirowed  before  1859. 

With  regard  to  that  borrowed  after  Ma}',  18.59,  it  is 
incumbent  on  the  plaintiff  to  shew  that  the  wife  had 
made  a  gift  to  her  husband  of  the  money.  It  is  true 
the  statute  does  not  in  express  terms  call  the  wife's 
personal  property  her  separate  estate,  but  it  confers 
upon  it  all  the  incidents  of  separate  estate  except  that 
Judgment,  ^f  alienation. 

If  a  gift  is  to  be  inferred  from  allowing  the  husband 
to  receive  the  money,  it  is  met  by  his  evidence  that  he 
did  not  receive  it  as  a  gift,  but  as  a  loan,  and  his  evi- 
dence is  corroborated  in  this  respect  also  by  what  I 
have  quoted  from  Mrs.  Williama'  testimony. 

The  evidence  of  all  the  witnesses  was  eminently 
satisfactory.  They  were  persons  of  respectability,  and 
gave  their  testimony  with  a  candour  and  fairness  that 
had  every  element/  of  sincerity  and  truth;  and  I  entirely 
believe  there  was  no  fraudulent  intention  in  any  of 
their  acts. 

Another  circumstance  to  be  borne  in  mind  in  con- 
sidering the  acts  of  the  parties  is  that  Mr.  Fraser,  as 
executor  of  Mr.  Williams,  wa.s  a  trustee  for  Mrs.  Fraser, 
and  all  her  money  had  to  pass  through  his  hands  in 
that  capacity.  The  receipt  of  the  money  by  him,  there- 
fore, was  not  of  itself  any  proof  of  reduction  into  pos- 
session, nor  of  a  gift  to  him  by  his  wife.     When  he 
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Twr'',  ,"";''"*  """"•'"  '"'='•  '  ">e,efo,e  think 
nt'  Was  only  mveatincr  i.    .  «.;n    i  """m, 

J  invcniuig  ji^i  With  her  own  nron(»rfv    mi. 
an  «„„vale„t  f„,.  ,„,,  „nt  tl,„t  ho  had  LZZ'"' 

m^ZZt"-  «'■"""''•:""•  '  "'■'"'  "'=  I>l"i"'"r  fails 

transaction  with  Co.s^y   which  in  the  followi^.    ,  •   ' 
realized  some  .S7()  00()  or  ^HO  nnn      u     '"'^  "°  '^r"  '"g 

fh.  n     .      *       Jial^Hit^  to  his  wife,  to  provide  a^ain^t 
tnecontinifenciesof  tiiv«l     w-  i  iv  'i**- <igain.st 

with  Cos(^j  to  .n.f     r       ,         ^^"^  ^  P"'"'""  •'*■  ^tt'^'-"«V 
3  ",   ,     ^  to  act  tor  h.m,  but  limited  the  amount  fjr 
^vlucli  lie  was  to  he  involved  to  .Sl,.50().     The    i^cum 
stances  do  not  establish  a  fraiwlnl.^f  •  .  ciicuni- 

all  consistent  with  th    all  ^W  1^^^  ^"'.^  "'''^ 

Tliereuny  ;«  ,..»' ^*^Sal  and  proper  mot  ves.  JuUgment 

ihue  ^vas,  m  my  estimation,  no  fraud  morallv  in  the 
transaction.      Then  w-m  it  r>n„  r.f       i        ^"-^  '"  '^"^ 

^on  tha    a  subsequent  creditor  establisliin,..  a  debt 

would  have  ,«a  to  d,ew  that  tho  a„W  ™„  „„!, 
m  debt  ,0  involved,  that  he  eould  not  pay  hi,  cfcb 
or   that  tl,e  effect  of  the  settlement  If  to  .edue' 

II...-.  latte.  ,..,  „,  „,j.  „p,„,„„_  „,j  „,.  ji,^.  ^^^^^.^^^^  ^^^ 
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1881.  as  to  the  former,  we  have  evidence  that  for  eighteen 
monthH  after  the  sottlt  ment  tlu'  debtor  had  ubundanco 
to  pay  all  his  dol^ts  and  leave  a  large  surplus.  At  a 
later  period  than  the  settlement  I  think  it  is  satisfac- 
torily shewn  that  he  was  worth  about  SI 00,000,  and  if 
he  had  been  called  upon  to  pay  the  whole  of  his 
indorsement  for  Cosby,  which  he  had  no  right  to  assume 
would  bo  the  case,  he  would  still  have  had  SHO.OQO  or 
890,000  left.  It  is  trre  he  was  engaging  in  what  are, 
no  doubt,  hazardous  speculations  in  produce  in  Chicago 
and  New  York,  but,  so  far  from  rushing  blindly  and 
ludgment.  rccklcssly  into  them,  he  was  expressly  lin)iting  his 
liability  to 81, 500.  I  think  that  a  settlement  of  property 
which  appears  to  be  of  the  value  of  811,000  was  not 
beyond  his  power  to  make  ;  that  he  did  so  without  any 
fraudulent  design,  and  that  it  cannot  now  be  impeached. 
The  bill  is  dismissed  against  Mrs.  Fraser,  and  tho 
defendant  Williavis,  with  costs. 
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luWIN   V.    YOUNO.  """"^ 

Voluntary  dee,l-/n,l.pa,deHt  aihic,~Co»U 

i»«i;Lr;r;:,;;:  ,rr::,  '•,,';,"fr  *■"••",'""  -'  "■» 

p-»«bk, fr„„, .„  ,„„ dr»„,...„r,„ ,,; i  .S;:'  *" 

tents  jHi.l  loffiil  tiffoi'i  r.f  fi.„  •    i  .  •      **  "  *"*-'  "on- 

ever.  a,  no  case  of  actull  fr        l::«SS^^^^^^^  ""f  f/  """• 

l^iemertTrvnn  deceased  to  set  aside  a  conveyance 
-ade  by  hnn  to  the  defendant  Isahella  Young  oZ 
acres  of  land,  being  the  north  half  of  lot  No.  2f-    u  the  «-».«.*. 
fourth  concession  of  the  township  of  Ancastor  wh  ch 

Ihl  bm  se^f   .^'  • '^^  ?''^  "'  ''^''  ^"^  "P-^^« 

month    f  V  f  '"  '"^•^'"^^'^^   '^^<^  i"  «^-  -bout  the 

old  man-upwards  of  seventy-five  years  of  age-very 
infirm  and  m  very  delicate  health,  of  weak  mind  and 

I  Mia  Young  and  her  husband  Theodore  Young  the 
elder  the  latter  being  then  the  lessee  of  the  lanVL 
question;  that  he  continued  to  reside  there  from  thlt 
imeuntdhzs  death;  that  besides  the  lands  in  ques- 
tion he  was  possessed  of  other  property,  real  and 
personal,  to  a  considerable  amount.  InAe^  old' 
feeble,  and   weak   in   mind,   he  intrusted  the  lans- 

Y^na'L  ^"^^"^^l  ^^  '^'  defendant  modore 
Young  the  younger,  who  was  a  son  of  Isabella,  and 
then  rM  with  her.  The  bill  further  stated  that 
these  two,  mother  and  son,  acquired  great  influence 
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over  the    deceased,  and   he    placed    such  confidence 
in   them   that    he    entrusted  to   them   the    manage- 
ment  of  his   business   and   property,    and   that    this 
influence  continued  to  the  time   of  his   death,  which 
took  place  in  October,  1879.     The  bill  further  stated 
that  in  the  month  of  July,  1879,  the  defendants  Isa- 
bella and  her  son  Theodorc.procured  and  induced  the  old 
man  to  sign  his  name  to  an  ordinary  short  form   of 
conveyance,  purporting  to  be  made  between  the  said 
Robert  Irivin   of  the  first   part ;   and   the  defendant 
habella   Young  of  the  second  part,  wherein  it  was 
recited  that  the  said  defendant  had  at  difierent  times 
and  for  long  periods  waited  upon,  boarded,  nursed  and 
cared  for  the  said  Robert  Irwin  during  several  illnesses 
of  the  said  Irivin,  and  the  said  defendant  had  agreed 
with  the  said  Irvnn  to  provide  him  with  all  necessary 
food,   washing,   attendance   and   nursing,  during   the 
remainder  of  his  life,  to  secure  the  carrying  out  of  which 
the  said  defendant  had  agreed  to  execute  a  mortgage 
statement,  ^q   ^-^q  said    Iviviii,  bearing  even  date  with  the  said 
indenture,  and  in  consideration  of  the  premises  the  said 
Irivin  had  agreed  to  convey  the  lands  mentioned  to 
the  said  defendant  Isabella  Young  to  the  use-  of  the 
said  Irioin  during  his  life,  and  at  his  death  to  the  use 
of  the  said  defendant,  her  heirs  and  assigns  forever ;  and 
whereby  the   said  Irwin  purported  to  convey  to  the 
said  defendant  in  consideration  of  the  said  agreement 
and  the  sum  of  one  dollar  the  said  lands,  to  have  and 
to  hold  unto  the  said  defendant  in  fee  simple  to  the  use 
of  the  sii'd  Irwin  during  his  natural  life  and  at  and 
after  his  death  to  and  for  the  sole  and  only  use  of  the 
said  defendant;  her  heirs  and  assigns,  forever ;  that  for  a 
lontT  tin.o  before  the  said  Irvjin  signed  the  said  inden- 
ture he  had  been  bedridden  and  confined  to  the  house 
by  weakness  aud  imbecility,  and  was  wholly  without 
independent  advice  or  assistance  in  reference  to  the 
said  indenture,  and  there  never  was  any  consideration 
therefor,  and  he  never  understood  tlie  same  or  its  effect. 
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and  the  pamtiffs  charged  that  the  said  indenture  and 
the  execution  thereof  had  been  improvident  and  were 
obtained  from  the  said  deceased  by  undue  and  improp 
use  on  the  part  of  the  defendants  Isabella  Young  and 

Theodore    Young  the  younger,  of  their  influence  ov 

him  and  the  confidence  he  reposed  in  them  as  aforesaid 
and  by  their  taking  advantage  of  the  weak  and  imbe- 
cile condition  of  the  said  Rohert  Ir^oin  as  aforesaid 
and  after  procuring  the  execution  of  the  said  deed  the 
aid  defendants  and  their  family  always  prevented    he 
fmnds  and  relatives  of  the  said  deceased  from  having 
free  access  to  him:  and   that  the  said  indenture  had 
been  registered  against  the  title  to  the  said    a^ls  in 
Uie  registry  office  for  the  county  of  Wentworth   and 
was  a  c  oud  upon  the  title  to  the  said  lands. 

The  de  endant  Isabella  Young  answered  admitting 

he  forma  allegations  in  the  bill,  and  setting  up  that 

for  about  ten  years  prior  to  his  death  the  deceased  had 

oTh;:i:  at'T  '^v^^  ^""^^^  ^^-^^^  ^-^  -  ^^^  X 

of  htt  e  at  endances,  baking  bread  for  him,  nursing.  &c    «'ata.ent. 
and  she  claimed  to  be  absolute  owner  of  the  lands 
under  and  by  virtue  of  the  impeached   convey  n 
and  she  denied  that  she  used,  or  that  her  co-de  endant 
her  son  used  any  undue  or  improper  influence  to   "- 
cure  the  same;  and  she  also  denied  that  at  the  Le 
of  Its  execution  Rohert  Ir^oin  was  imbecile  or  unfit 
to  transact  business.     She  also  denied  that  the  resi 
dence  of  the  deceased  in  her  husband's  house  was  of 
her  seeking ;  and  alleged  that  he  was  a  man  of  unplea- 
sant pei^onal  habits,  and  his  illness  and  constant  pres- 
ence in  the  house  made  it  almost  unbearable  for  herself 
and  family ;  that  she  asked  him  shortly  after  he  came 
to  stay  in  her  husband's  house,  sometime  durin.  the 
rronth  of  Noven.ber,  1878,  to  make  some  other  arrange- 
ment for  his  living  as  it  was  inconvenient  for  her  to 
keep  him,  that  he  insisted  she  should  keep  him  and 
take  care  of  lam  as  long  as  he  lived,  and  that  if  .C  did 
he  would  ycve  her  the  farm.     The  answer  further  set 
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up  that  he  was  very  strong  willed  and  insisted  upon 
this  arrangement,  and  the  suggestion  as  to  his  giving 
her  the  farm  was  wholly  his  own.  That  understanding 
that  she  would  he  ])aid  by  the  conveyance  of  the  farm, 
she  attended,  clothed,  nursed,  and  took  care  of  hira  in 
good  faith,  until  his  death  in  October,  1879,  without 
receiving  any  money  or  consideration  therefor,  save 
the  conveyance  ;  and  that  she  executed  back  the  mort- 
gage to  secure  him  in  the  performance  of  lier  part  of 
the  consideration  therefor. 

The  defendant  Thsodore  set  up  the  same  defence  as 
his  co-defendant  Isabella  Young. 

The   defendants  were   both  examined   and  among 
other  statements   made  by  them  set  forth  that  the 
deceased  "  was  a  very  penurious,  stingy  old  man,"  that 
he  did  not  live  comfortably  in  his  own  house,  did  not 
enjoy  the   comforts  of  a  house  ;  was  miserly  ;  that  he 
did  not  like  to  part  with  his  money,  of  which  he  had 
a  good  deal  out  at  interest,  and   that  no  one  in  the 
eutement.  neighborhood  lived   so   uncomfortably ;    that  he  was 
peculiar  in  his  ways,  was  always  talking  to  himself  in 
a  muttering  way,  and  had  heard  of  him  doing  strange 
things;  that  he  was  a  strange  man,  and  that  they  were 
not  surprised  to  hear  this;  that  the  defendant  Theodore 
had  done  a  great  deal  for  him  in  looking  after  his 
notes,  calculating  interest,  making  out  accounts,  &c., 
for  about  six  -.  seven  years ;  that  he  used  to  drive  the 
deceased  aroimd,  using  the  old  man's  horse  and  buggy ; 
that  the  deceased  had  confidence  in  Theodore,  who  acted 
as  his  agent,  and  also  in  defendant  Isabella  and  her 
husband.     It  also  appeared  that  the  deceased  had  given 
Theodore  a  cheque  for  over  $900,  a  deposit  receipt. 
No  part  of  this  was  paid  to  Isabella,  all  w-ent  to  Theo- 
dore; for  his  services.     They  further  stated  that  the 
old  man  said  if  Isabella  would  keep  him  as  she  had 
done  before,  he  would  leave  her  the  place  which  was 
worth  84,000,  and   that  this  arrangement  was  made 
about  three  or  four  weeks  after  he  came  to  reside  with 
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the  defendants,  in  November  or  December  1S7S         i 

-other  W,e  of  t„„  fl  t    Tlu   LTn!":;  f 
years,  although  h«  knew  that  ,l  J       ,\.   ,  "" 

'»  leave  it  t^  her;  anTttrt  rrfetta  ^.r'^' 
«ote  a  letter  for  the  okl  m»„  to  Mr  S    h  .!!^^""r 
asking  him  to  draw  a  will  leavi„„  h,,   ,  '   r  °'"'"°''' 
that  the  old  „an  signed  thifette       ^t^r  T'' 
slated  that  Theodor,:  wt„t  to  Mr  nT'   ..?■;!.''"■"■«■ 
but  returned  without  thwi^'.^f  ,:;';*-  ''f  ■■. 
suggested  that  he  had  better  Ck    a  ,1     71,^2 
property,  or  for  him  to  give  a  deed  and    .1  ° 
g^o  of  the  farm,  and  thit  the  ClZZ:^'^"^' 
and  rtafo«  returned  to  Mr.  Osier  aboS     w' J^'  ' 

gage  were  read  over  to  him  he  ,«id  "I  ,T 

•  •  he  would  think  o™ri,"'  ."^'J:'  /'"f 
very  well  he  understood  the  papers  perfect^  wel  W 
would  not  «,g„  the  deed  until  he  thought  it  'ver '   •  •  • 

opoke  to  hnu  again  about  it  i„  a  weA,  asked  him  if 
he  was  go.ng  to  sign  the  papers  ?   No  one  was  p  esl 
he  said  ho  would  ;  he  was  then  confined  tot;! 
r*.o<for.  had  the  papers,  he  was  aet Lg    o,    he  2 
man,  kept  his  money  and  papers,  wa.  his\!r„t  t  Z 
ae  deed  and  mortgage  and  eame  up  stairs  w  th   he°° 
She  told  deceased  she  would  like  n,»  j    > 

otherperso„,towit„esrthem  th»  the"?'  "''  """^ 

<  \^^.  71/     J  M,  ,        •-"tni,  wnen  the  old  man  sairl 

dt'^e    n'"       '*■'    'r'>«y"«-"ead  again  byV;«^ 

a  month  after  the,  had°beit"  C^JZ^ 
Br.  ftuncfo,,  „,ed  t„  eome  at  that  time  about  once  a 
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1881.  week.  Never  told  the  doctor  that  she  would  like  to- 
have  him  as  a  witness.  Never  told  him  what  the 
agreement  was  until  after  the  old  man  died.  Was  well 
acquainted  with  the  doctor,  and  he  was  the  old  man's 
doctor  before  he  came  there  to  live  with  the  defen- 
dants. It  was  further  shev/n  in  evidence  that  no  one 
except  the  defendant  Theodore,  and  the  husband  of 
Isabella,  and  herself,  knew  of  the  arrangement  with 
the  old  man  until  after  his  death  ;  that  the  oldest 
daughter  did  know,  "  hut  she  ivas  not  to  say  anything 
about  it."  The  defendant  further  stated  that  she  did 
not  know  why  it  was  to  be  kept  a  secret,  he  was  a 
man  vho  did  as  he  liked  and  it  would  have  made  no 
difference  if  it  was  known ;  and  that  the  deed  and 
mortgage  were  registered.  Next  day  she  further  said 
that  Theodore  was  a  great  deal  in  the  old  man's 
company,  he  waited  on  him  much  about  this  time 
and  after  the  bargain  was  made ;  that  the  deceased's 
brother  Francis  came  to  see  him  sometime  after  the 
statement,  bargain  was  made,  but  she  did  not  tell  him  of  it,  and 
that  she  did  not  know  that  he  came  at  all  after  the 
papers  were  signed  ;  that  Mrs.  House  was  a  neice  of 
the  old  man's,  she  came  several  times  to  see  him  after 
the  bargain  was  made,  but  defendant  never  told  her  of 
ii  either ;  and  that  there  was  a  number  of  respectable 
neighbours  living  near  but  she  never  told  them  of  the 
arrangement  either.   ■ 

The  evidence  of  the  doctor  who  was  in  attendance 
on  the  deceased  during  the  whole  of  his  last  illness,  as 
well  as  other  material  evidence  given  at  the  hearing, 
sufficiently  appear  in  the  judgment. 

The  cause  came  on  for  examination  of  witnesses  and 
hearing  before  the  Chancellor,  at  Hamilton,  in  Decem- 
ber, 1880. 

Mr.  Robertson,  Q.C.,  and  Mr.  Boyd,  Q.C.,  for  the 
plaintiffs. 

Mr.  Bruce,  for  the  infant  defendants. 
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The  following  cases  were  cited  :  Demorest  v.  Miller 

J-^obms  (d),  Lent  v.  .^e^mett  (e),  Parfitt  v.  Lalleaa 
(/).  Archery.  Hudson  (g),  Lyon  v.  Hon^e  /.)  A^^'  ^ 
V  D<m8on  (i),  Rhodes  v.  ^afo  ( 7 )    Harrison  v  T 
(^).  il/o(7o,m.^Z  V.  McGonnell  (l)  LnZ  riJ-en^Tl 

Spragge.  C.-At  the  close  of  the  hearing  of  the  ease  ,„,      . 
at  Hamx!  on.  I  gave  my  view  of  the  facts  of  the  case  ' 
considerable  length,  and,  to  some  extent,  my  vewo 
the  law  applicable  to   it.     I  desired,   befo."^  finally 
disposing  of  the  case,  to  examine  more  particula  Iv 
some  of  the  cases  to  which  I  was  referred  ^'"''^'"^"'^^ 
One  point  which  I  wished  to  consider  further  and 
to  consult  authorities  upon,  was  whether  the  convey 
auce  impeached  by  this  bill  is  to  be  regarded  as  a  Zt 
or  a  purchase  for  value,  and  what  bearing  the  previf 
offer  by  the  deceased,  shortly  after  going  to  live  althe 
house  of  the  defendant's  husband,  shoulf  have  uj^n  it 
In  Beman  v.  Knapp  (o),  there  wa„s  a  bond  by  the 
grantee  to  the  grantor,  his  father,  for  providing  his 
father  and  his   mother   with   support,   clothing    and 
medical  attendance  during  their  lives.     This,  it  wa. 
observed  by  the  late  Vice-Chancellor  Mowat,  "is  claimed 


(a)  42  U.  C.  R.  56. 

(c)  11  Gr.  447. 

(e)  7  Sim,  539  S.  C.  on  App. 

(g)  7  Beav.  551,  4  M.  &  C.  269 

(j)  12  Gr.  278) 

(k)  6  D.  M.  &  G.  424. 

{m)  3M.  &K.  113. 

(o)  13  Or.  398. 


(b)   2  T.  &  C.  C.  C.  104. 

(d)   3  Mad.  192. 

(/)  L.  R.  2  P.  &  D.  462. 

(h)   L.  R.  6  Eq.  655. 

U)   L.  R.  1  Ch.  252. 

il)   15  Gr.  20, 

(n)   13  Gr.  398. 
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1881.  to  be  a  deed  for  valuable  consideration,  becaitde  of  tlie 
proviso  for  tlie  old  man's  maintenance ;  but  clearly 
that  was  not  the  character  of  the  nvtrument.  The 
maintenance  of  the  old  man  wouitf  nave  been  an 
inadequate  consideration  for  the  conveyance  •  but  ihe 
grantor  had  no  personal  securilj  even  for  liis  maiiaen- 
ance^  nor  security  ut"  any  kind  beyond  a  mer*-  li.'?=  for 
it  on  th(.  land  he  was  conveying.  This  lien  he  r<3served,> 
and  subjt-t  to  I:  the  deed  was  a  gift  of  the  land  to  the 
grantee." 

In  Deuf.  V.  Bewned  (h),  an  agreement  had  been 
obtaiuod  by  a  medieni  man  from  a  person  whom  he 
had  attended  professionally  for  the  payment  after  his 
death  of  £25,000.  The  agreement  recited  a  proiiiise 
and  agreement  by  the  defendant  that  "  he  would,  at 
all  times  when  required,  diligently  and  faithfully  gi',  e 
his  medical  and  surgical  attendance  to  his  friend 
Jonathan  Dent  (the  deceased),  for  and  during  the 
remainder  of  his  life,"  and  it  proceeded,  "and  the  said 
JuiiijTOent,  Jonathan  Dent,  in  consideration  thereof,  and  out  of 
gratitude  and  respect  to  his  friend  Letuis  Bennett  (the 
defendant)  for  past  services,  for  having  saved  his  life 
when  in  the  greatest  danger,  does  hereby  promise  and 
agree."  Then  follows  an  agreement  for  the  payment 
of  £25,000  out  of  his  estate  six  months  after  his  death, 
He  was  then  eighty -five  years  old,  and  lived  some  four 
or  five  years  afterwards.  It  does  not  appear  that  the 
sum  in  question  was  the  whole  of  the  deceased's  estate. 
The  answer  says  he  was  a  man  of  gi*eat  wealth ;  and 
there  is  nothing  in  the  case  indicating  the  contrary. 

Lord  Cottenham  says  of  this  agreement :  "  As  a  on- 
tract,  therefore,  for  value,  the  transaction  is  Jri  - 
extravagantly  a'v  i-d  than  any  that  has  r  -ne  '  .er 
my  nptice;  and  .  be  case  rested  upon  t^  -•  .-Id 
only  require  to  be  stated."  In  another  pa.? ,  ^'*'  he 
says  :  "  Notwithstanding  the  ground  of  bargaiii  itlied 


(6)  7  Sim.  539,  in  App.  4  M.  &  C.  269. 
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upon  in  the  answer,  I  consider  that  consideration  so 
absolutely  nominal     *     *     +i.a+  +1,  "-'"  ^u 

I  think  h.  1         1  ^*  ^^"^  agreement  must. 

1  think,  be  looked  upon  as  purely  voluntary,  and  as  a 
gratuitous  reward  for  past  services." 
^    At  the  date  of  the  execution  of  the  deed  in  question 
in  thzs  suit,  the  11th  of  July,  it  was  the  undlbtW 
convection  of  Dr.  Brandon,  who  attended  the  deceased 
hat  he  would  die  in  the  autumn;  and  in  fact  heTed 

cletendant.     The  doctor  was  asked  as  to  that  date  and 
previously,  "  m  May.  June,  and  July,  were  the  Youngs 

'' I  thlT  .r        t""'  ^^""'  '' '  "     His  answer  i! 
I  think  they  understood  it  then  pretty  well,  and  in 
July  they  undei-stood  it  very  well " 

As  a  conveyance  for  value  then  this  case  is  weaker 
than  the  case  of  D..,  v.   Bennett.     Mr.  DenT^l 
Cottenham  said,  was  at  the  date   of  the   agreement 
"represented  as  being  in  good  health."    RoSZt 
at  the  time  of  the  execution  of  this  conveyance  wa!" 
doomed  man,  with  a  disease  that  would  run  its  cours!  -"-«-, 
m  a  very  few  months,  and  that  did  bring  him  to  the 
grave  in  less  than  four;  and  this  was  kliown  to  th 
grantee  in  this  conveyance. 

I  do  not  think  that  what  took  place  shortly  after 
Robert  Irwtn  went  to  live  with  the  defendant  can 
assis    her,_assuming  that  she  states  it  correctly    T 
she  states  it,  it  was  a  proposal  by  him  to  which  she  did 
not  agree  as  she  wished,  as  she  says,  not  to  have  hiin 
bound.     Besides,  it  was  not  a  conveyance,  as  I  infer 
that  he  proposed  to  make,  but  if  anything  a  will     It 
was  a  wi  1  that  was  intended  when  the  Hter  of  May 
thaU;!^  r'  *'"'  ^^  this  important  circumstancT 
that  what  he  was  about  to  do  was  in  pursuance  of! 
previous  agreement,  nor  does  a  previous  agreement  find 
a  place  among  the  recited  reasons  and  motives  for 
^ak,ng  the  conveyance.     There  is  some  evidence  that 
the  testator  intended  to  deal  liberally  with  the  defen- 
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1881.  dant,  and  the  letter  of  May  indicates  an  intention  to 
leave  her  the  farm  by  will ;  but  such  intention  will 
not  support  a  conveyance  if  made  under  circumstances 
which  leave  the  transaction  open  to  the  grave  objec- 
tions which  exist  in  this  case.  I  may  refer  here,  with- 
out quoting  it,  to  the  language  of  Vice-Chancellor 
Moiuat  in  Dawson  v.  Dawson  (a),  and  to  the  American 
notes  to  Huguenin  and  Baseley,  referred  to  by  me 
in  Lavin  v.  Lavln  (b). 

With  regard  to  the  necessity  for  independent  advice. 
The  relative  positions  of  the  benefactor  and  beneficiary 
(for  I  must  look  upon  them  in  that  light),  and  all  the 
surrounding  circumstances,  must  be  taken  into  account. 
I  discussed  their  position  and  the  suiTounding  circum- 
stances at  some  length  at  the  hearing,  and  thought  the 
conclusion  inevitable  that  the  mental  and  physical 
condition  and  the  surroundings  of  the  deceased  were 
such  that  the  defendant  and  her  family  might,  i.e., 
had  it  in  their  power  to  exercise  a  controlling  influence 
Judgment  ^^^^  ^j^g  deceased ;  and  that  the  case  was  thus  brought 
within  the  rule  so  often  quoted,  that  the  relief  stands 
upon  a  general  principle  applying  to  all  the  variety  of 
relations  in  which  dominion  may  be  exercised  by  one 
person  over  another.  T  thought,  and  still  think,  it  a 
case  in  which  the  law  requires  that  a  man  parting 
with  propei-ty  should  have  independent  advice.  It 
comes  within  what  Turner,  L.  J.,  in  Rhodes  v.  Bate  (c), 
,    calls  the  law  of  the  Court. 

The  books  abound  with  cases  in  which  equity  Judges 
in  England  and  in  this  country  have  insisted  upon  the 
necessity  of  independent  advice,  and  have  pointed  out 
how  and  in  what  respects  the  interests  of  parties  to 
agreements  and  conveyances  have  failed  of  being  pro- 
tected for  want  of  it ;  and  in  this  case  Mr.  Boyd  has 
pointed  to  several  particulars  in  which  the  interests  of 
the  grantor,  Robert  Irivin,  were  not  provided  for  by 


(a)  12  Gr.  281. 

(c)  L.  R.  1  Chy.  at  p.  262, 


(6)  27  Gr.  57.3. 
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the  conveyance  made  to  this  defendant,  or  in  any  way  • 
and  which  It  jH  to  be  assumed  a  professional  adviser,  or 
even  an  intelhgent  layman,  would  have  explained  to 
th  deceased.  It  cannot  be  said  that  in  the  prospect 
of  death  being  near  at  hand,  he  was  indifferent  upon 

wh  n  thT    '        ''  '"'  "°'  ^PP^^^  ^^^*--  ^^-t  even 
when  th  s  conveyance  was  executed  he  regarded  his 
case  as  hopeless;  and  at  an  earlier  period' aft  the 
documents  drawn  up  in  Hamilton  had  been  brought  to 
him,  he  desired  time  to  think  the  matter  over,  obser- 
ving that  a  man  could  not  be  too  careful  before  parting 
with  his  property  :  an  evidence  this  of  his  careful  and 
cautious  nature,  and  of  his  desire  that  in  an  instrument 
pm-porting  to  give  something  or  provide  something  for 
himself  in  return  for  what  he  was  giving,  what  he  was 
to  have  should  be  sufficiently  provided  for.    One  can 
scarcely   doubt   that   if  he  had   had  the  benefit  of 
judicious  independent  advice,  his  interests  would  have 
been^better  protected  than  they  were  in  this  trans- 

Another  point  which  at  the  hearing  I  said  I  desired 
to  consider  further,  was,  as  to  the  eviuence  by  whLh 
tins  transaction  was  supported 

I  held  followmg  the  case  of  Walker  v.  Smith  (c),  thaf^ 
to  sustain  a  gift,  the  evidence  of  the  recipient  is  not  to 
be  taken  into  account.     According  to  Dent  v.  Bennett 
^^dBemanvKnapp,  this  conveyance  was  substan- 
tialiy  a  gift ;  but  assuming  that  it  does  not  in  strict- 
ness belong  to  that  category,  it  is  of  a  character  in 
which  more  satisfactory  evidence  .should  be  given  than 
has  been  given  in  tL,s  case.     The  transaction  rests  for 
Its  support  a  mo.^   v.holly   upon   the  evidence  of  the 
grantee  herself,  and  of  her  son,  who  claims  to  hold  the 
pioceeds  of  a  deposit  receipt  for  $900  given  to  him  as 
he  says,  by  the  deceased  as  a  compensation  for  services. 
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CHANCERY   REPORTS, 

The  sum  so  received  by  the  son  is  not  in  question  in 
this  suit,  init  soiiio  oviilence  in  relation  to  it  was  given 
inoiil  en  tally ;  and  the  son  gave  evi''t  i  as  to  facta 
tending  to  support  at  the  sauie  time  this  gift  or  com- 
pensation to  himself  and  the  conveyance  to  his  mother ; 
and  he  manifested,  as  was  natural,  a  strong  interest  in 
tlu  support  of  both. 

It  is  upon  the  evidence  of  the  mother  and  son  alone 
that  we  have  any  explanation  as  to  how  the  deceased 
came  to  make  a  conveyance  after  his  expressed  inten- 
tion to  make  a  will ;  as  to  what  he  re(piired  in  the 
way  of  future  provision  for  himself;  as  to  the  reading 
of  the  document ;  as  to  its  explanation,  which,  even 
upon  the  son's  evidence,  a[ipeais  to  have  been  of  the 
most  meagre  kind  ;  as  to  how  it  was  that  the  son  was 
the  only  witness  attesting  it :  that  tlie  doctor  was  not 
communicated  with  on  the  subject  till  some  time  after 
it  was  all  closed,  and  then  merely  informed  of  the  fact, 
and  that  so  vaguely  that  he  felt  himself  able  to  say  in 
Judgment,  j^jg  evidence  that  until  the  (Jay  of  the  funeral  he  knc  w 
nothing  of  any  documents  betveen  the  parties.  He 
had  said  so  to  .'''^■nncif-'  Irwin,  ••  d  he  said  it  was  true, 
adding,  "  suspecting  and  supposing  is  not  knowing;" 
adding,  also,  that  he  thought  there  should  have  been 
legal  ad\  "0.  TKo  mother  and  son  say  that  the 
deceased  wished  it  not  to  be  kn  wn  abroad  that  he 
was  making  this  conveyance,  and  sa'!  that  one  witness 
was  sufficient.  They  say  thst  bet  een  the  time  of  the 
bringing  of  the  papers  fro)  ui'  on  and  their  execu- 
tion, the  defendaat  Mrs.  \  ig  >ke  to  the  dect  ased 
two  or  three  times  about  aiem.  We  have  only  her 
own  evidence  as  to  what  passed  upon  these  occass  is. 
In  short,  the  whole  transaction  rests  upon  no  other 
testimony  than  that  of  the  recipient  of  this  conveyance 
and  her  son ;  and  it  is  to  be  borne  in  mind  that  the 
grantor  was,  when  in  health,  a  man  of  less  than  average 
intellect ;  aid  when  this  conveyance  was  executed  he 
was,  as  the  doctor  says,  weak  and  low,  and  would  pro- 
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bably  be  more-  easily  influenced  tlmn  wl.on  he  was 
strong,,,  though,  a.  h.  think,  he  would  hav  n^isld 
If  the  exoou  .on  of  the  conveyance  ].ad  been  p"  d 
upon  Inni  and  insisted  upt.n.  prt.ssta 

I  do  not  .say  nor  do  [  think  it  is  to  be  inferre<l  fronz 

brought  to  boar  upon  the  deceased,  or  tlmt  he  did  not 
UB  c^tand  that  ho  was  conveyh.„  this  farm  of  hit 
Mr, .  ]  ouny,  and  that  he  was  doin-.  so  in  return  f 
-.ntenance  and  nursing  that  i.  wal  r  ^  ^  ^^^^J 
was  to  continue  to  receive  durin<.  his  life  Nn  i  t 
thinkitatalli.p...ablethathe3id;^^^^^^ 

-xangement  as  purports  to  be  carried  olt.  but  t  v    y 

rnper  ectly  carried  out  by  the  instrument  in  quesUr 

.^ay  this,  lookmg  at  the  kind  of  man  he  is  Tsc    h'^ 

Lir  '  "'  '^  '"  "^'^^^""^  -^'^  othersof  , -s 

T       lifficulty  is.  that  what  is  shewn  is  shown  upon 

thrnn  ^   ^''^  "-^  "'"  ^^'"^  ^f  the  execution  of  ^""^-nt 

this  conveyance  it  was  known  to  the  grantee  that  the 
grantor  was  moribund,  and  the  conveyance",;': 
gitt,  and   so   the  evidence  of  the  grantee  not  to  be 
taken  into  account,  it  must  rest  upon  the  evidence  of 
the  son.     And  even  taking  his  evidence  to  be  trut Iful 
and  accurate,  and  even  if  the  evidence  of  the  ™t 
were  admissible,  the  difficulty  remains,  tha  ttheCts 
no  maopendent  advice,  and  that  the  instrume  t  ex" 
cuted  was  mt  such  as  a  professional  adviser  or  even  an 
jntelhgent  layman  would  have  advised  or  alloTd  to 
be  executed;  certainly  without  ascertaining  fro      the 

wish  and  after  pointing  out  to  h^„   vhat  in  the  iud<.- 
n.ont  of  hH  adviser  would  be  prope.  for  his^pro L  tbn 
In  anything  that  I  have    aid  in  this  cL     t^" 

tX^  t";"' ::  "^" '  ''•-' — '^  -p-^ 

-s.  .  ouTii,  iraua,  or  any  moral  wrong.     I  think  it 
by  no  means  improbable  that  if  this  conveyance  and 
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1881.  it«  conHcquences  Jiad  been  fully  explained  to  the 
deccast'd  by  a  conipotont  legal  adviser,  it  would  not 
have  been  repudiated  by  the  defeaHed,  b\it  that  the 
arrnngenu'iit  would  have  been  carried  out  with  Homo 
modifications  and  with  better  provisions  for  the  protec- 
tion of  the  grantor,  to  which  both  parties  would  pro- 
bably have  readily  assented. 

I  incline  to  think  that  the  defendant  has  not  been 
dishonest  in  this  matter ;  but  that  hor  failure  to  estab- 
lish the  conveyance  in  her  favour  is  duo  to  her  not 
having  sufficiently  attended  to  what  is  the  law  of  this 
Judgment.  Court  with  reference  to  persons  standing  in  the  rela- 
tions in  which  she  and  the  deceased  stood;  and  I 
therefore  grant  relief  against  hor,  without  costs,  as 
was  done  by  the  Lords  Justices  for  the  like  reason  in 
Rhodes  v.  Bate  (a),  and  as  was  done  by  myself  in 
Lavin  v.  Lavin,  - 
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(a)  L.  R.  1  Chy.  262. 
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LowsoN  V.  Canada  Farmers'  Insurance  Companv. 

Fire  Imwance-MuUaU  imuranee-  Ultra  vires. 

By  the  8t«tute  incoq.orating  an   Insurance  Vumi^^uy,  wl.ich  w«8 
authonzod  to  carry  on  »mmnc«H  on  the  n.utual  L  we  1  I        Z 
pnetary   i^nnciplo,  it   hub  enacted  that    "no  mntM„.  !.        ' 
shall  be  effected  on     *     *    „or  on  anv  kin.U  nf      n  '"""" 

or  other  shops,  which  by  rea  on  of  Z  f  ."       '  ^''l'""*'^^"'. 

a^  rendere.ljxtra  ."i:  i^^Ie! I::;:'^;:  ^ 
Unnanes.  or  other  prope..y  involved  in  Lilar^^r":  ^I '  r'' 

The  company,  profess.ng  to  act  under  their  chart  r.  granted  a 
pohcy  of  .nsurance  on  a  grist,  carding  an.l  f„lli,.g  „fl,  tlj 
were  all  .n  one  budding,  and  the  position  therein  of^'the  i  k!  t 
was  alleged,  rendered  the  risk  extra  hazardous.  The  r„  ure 
was  destroye,!  by  tire.  In  a  suit  instituted  to  con^.el  a;  .  " 
he  msurance.  the  con.pany  raised  the  defence  of  uL  i^  hil 
the  Court  [Sprauuk.  C..]  sustained,  and  disn.isaed  the  bi  1  b„t 
recused  the  ccanpany  their  .onts  of  suit,  as  in  opposing  the  lilai 
t.ff8    clann   they  were  resisting   upon  inc.uitible  ground     the 

payment  of  a  just  debt.  ^ 

This   was  a  suit  instituted   l.y  William  Loioson, 
Thomas  Hunter  Cox,  John  Leng,  and  The  Dundee 
Mortgage  and  Trust   Investment  Company  (Limited,) 
against   Ihe    Canada    Farmers^    Mutual   Insurance 
Company,  and  William  S.  Boyd,  in  which  the  plaintiffs 
sought  to  recover  from  the  defendants  Th     Insurance 
Company  the  amount  of  a  policy  of  insurance,  against 
loss  by  fire  for  84,000,  effected  by  the  defendant  J5o.rZ 
on  the  11th  of  January,  1877,  for  the  period  of  th4 
years  from  the  27th  of  Decembev,  1876  on  tlie  property 
therem  described,   being  situate  in   the  Piovince  of  ^*"™''"*- 
Quebec,  and  comprising- (1)  A  grist  mill  and  fullino- 
mill,  the  machinery  in  which  was  driven  by  water 
power,  for  $1,875  ;  (2)  The  machinery  in  the  grist  mill 
for  S812  ;  (3)  The  machinery  in  the  carding  and  fullino- 
mi  1  for  S438  ;  (4)  The  wheel  and  attachment  for  S375"- 
and  {oj  Gearing  and  shafting  for  8500.     The  defen ' 
dant  Hoyd  having  contracted  for  a  loan  of  mon-y 
from  the  plaintitis  The  Dundee  Mortgage  and  T>^m 
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1881.    Company  (Limited)  on  the  11th  clay  of  July,  1878, 
^-v — '  executed  to  the  plaintiffs  Lowson,  Cox,  and  Leng,  be- 
^"r.'^"    ing  directors  of  such  company,  and  as  trustees  therefor, 
Farmer-  a  niortgagc  under  the  laws  of  the  Province  of  Quebec, 
^°''  ^°'    upon  the  buildings   and   premises,  the  subject  of  the 
said  policy  of  insurance,  as  well  as  the  lands  whereon 
the  same  were  situate,  conditioned  for  the  repayment 
of  the  sum  of  84,107.60  at  the  times  therein  mentioned, 
and  thereby  also  covenanted  to  pay  this   amount  to 
such  plaintiffs ;  and  concurrently  therewith  the  defen- 
dant Bo7jd,  by  an  instrument  of  the  same  date,  agreed 
with  the  plaintiffs  Loivson,  Cox,  and  Leng,  as  such 
trustees,  that  they  should  have  the  right  to  insure  the 
said  premises  in  their  own  names,  and  that  all  existing 
policies  of  Insurance   against  fire   thereon   should  be 
assigned  by  him  to  such  plaintiffs  by  way  of  additional 
security  foi  the  amount  of  his  mortgage  to  them. 

The  policy  in  question  w-as  accordingly  assigned  by 
the  defendant  Boyd  to  the  plaintiffs  Lotuson,  Cox,  and 
statement,  leng,  on  the  loth  day  of  July,  1878,  and  the  defen- 
dants The  Insurance  Company  duly  approved  thereof 
on  the  thirty-first  day  of  the  same  month. 

The  insured  property  was,  on  the  21st  day  of  De- 
cember, 1878,  destroyed  by  fire. 

The  plaintiffs  filed  their  bill  on  the  16th  of  Sep- 
tember, 1879,  and  claimed  from  the  insurance  company 
for  loss  and  damages  sustained,  payment  of  the  said 
sum  of  !?4',000  and  interest.  The  defendants  The 
Insurance  Company,  in  their  answer,  set  up  as 
^rounds  of  defence  certain  breaches  of  the  conditions  of 
the  policy ;  also  an  alleged  settlement  by  the  defendant 
Boyd  of  the  amount  of  the  said  loss  at  the  sum  of 
82,650,  and  that  the  risk  under  the  policy  was  one 
which  the  company  had  not  under  its  Acts  of  incor- 
poration power  to  take,  and  that  the  policy  was  there- 
fore ultra  vires. 

The  plaintiffs  thereupon  amended  their  bill,  stating 
that  the  defendants  The   Insurance  Company  were 
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authorized  by  statutes  in  tlmt  behalf  to  carry  on  the 
business  of  fire  insurance  generally,  and  that  the 
policy  was  under  such  authority;  that  the  alleged  v. 
breaches  of  the  condition  of  the  policy  had  been  F^a^r". 
waived  by  the  defendant  company,  and  that  the  '"•  '"' 
alleged  settlement  of  the  amount  of  loss  with  the  de- 
fendant^oycZ  was  not  binding  upon  the  plaintiffs  or 
him  under  the  circumstances  stated  in  the  judc^ment 
The  cause  came  on  to  be  heard  at  the  Spring  slttino-s 
of  1880,  at  Toronto.  '^ 

Mr.  Crooks^  Q.  C,  and  Mr.  Symons,  for  the  plain- 
tins.  '■ 

Mr.  Oattanack,  for  the  defendant  Boi/d. 

Mr.  Tf.  Cassels  and  Mr.  Gibson,  for  The  Insurance 
Company.  — 

The  other  facts  appear  in  the  judgment. 

Parsons  v.  The  Citizens'  Ins.  Co.  (a),  Mechanics' 
Ins.  Go.  V.  Gore  District  Mutual  (h),  Parsons  v 
I'lctoria  Mutual  Ins.  Co.  {c),  Hopkins  v.  Manufac 
tarers',  &c.,  Ins.  Co.  (d),  McQueen  v.  The  Phcenix  Ins. 
Co.  (e),  Canada  Landed  Credit  Co.  v.  Canada  Aari- 
cultural  Ins.  Co.  (/),  Lampldn  v.  The  Ontario  Marine 
i  Fire  Ins.  Co.,  (g),  Shannon  v.  The  Hastings  Mutual 
Ins.  Co.  (h),  Parsons  v.  The  Standard  (i),  were  referred 
to  by  counsel. 

Spiugge,  C.-A  leading  question   in  this  case  is,   sept  i.t 
whether  the  insurance  effected  by  the  defendant  Boyd       "^"-  ' 
with  the  defendants  the  Insurance  Company,  and  as- 
signed by  Boyd  to  the  plaintitis,  was  idtra  vires. 

(«'  29  C.  P.  22.  W   t3u!c.R.254 

ie)  29  C.  P.  51 1  ;  S.  C.  on  App,  4  App.  R.  28!) 
</'*  17  Or.  418.  (y)  12  U.  C.'r.  575. 

{/.1  2  App.  11.81.  W43  1T.C.P>.  (J03;S.C. 

on  App.  4  App.  .326". 
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1881.        This  company  was  incorporated  by  Statute  of  the 
' — <-"  late  Province  of  Canada,  14  &  15  Vict.  ch.  163.  Section 
'^r"    2  of  tl>e  Act  describes  the  composition  of  the  company 
F^jZet-   dividing  the  stock  into  two  classes,  the  one  called 
'"'■  ''"■    mutual,  and  the  other  proprietary,  "the  mutual  stock 
being  composed  of  premium  notes  deposited  for  the 
purpose  of  mutual  insurance,  together  with  all  pay- 
ments, and  other  property  received  or  held  thereon,  or 
in  consequence  of  such  mutual  insurance."     The  pro- 
prietary stock  being  what  its  name  imports,  "for  the 
purpose  of  fire  insurance  to  others;"  and  the  members 
of  the  company  were  divided  into  two  classes:  "  those 
who  deposit  premium  notes  for  the  purpose  of  mutual 
insurance   denominated   mutual   members ;    and   pro- 
prietary members,  or   those  who  hold   shares   in  the 
proprietary  stock  of  the  corporation." 

Section  15  authorized  the  company  to  make  and 
effect  contracts  of  insurance  against  fire,  generally,  with 
any  persons  whatever,  on  any  houses,  stores,  or  other 
Judgment,  buildings  whatever,  upon  such  terms  as  might  be  agreed 
upon  between  the  company  and  the  insured ;  then 
follows  section  16,  upon  which  this  branch  of  the  case 
turns.  After  providing  a  limit  to  insurance  based  upon 
value,  and  limiting  the  amount  of  insurance  upon  any 
one  risk,  it  proceeds  thus  :  "  And  no  mutual  insurance, 
shall  be  eftected  on  *  *  *  nor  on  any  kinds  of 
mills,  carpenters'  or  other  shops,  which  by  reason  of  the 
trade  or  business  followed,  are  rendered  extra  hazard- 
ous ;  machinery,  breweries,  distilleries,  tanneries,  or 
other  property  involved  in  similar  or  equal  hazard." 

The  Act  of  incorporation  has  been  amended  by  sub- 
sequent Acts,  but  the  amending  Acts  do  not  touch  this 
question.  What  was  insured  by  the  policy  granted  to 
Boyil  by  the  company  was  "  a  Grist,  Carding  and  Full- 
ing Mill,"  35  X  55  :  Machinery  in  the  grist  mill, 
machinery  in  carding  and  fulling  mill,  wheel  and 
attachmeiit,  gearing  and  shafting;  separate  sums  are 
insured  upon  each,  the  aggregate  being  !:f4,000. 
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n^Vr^'T  ^"'"'  "P""  ^^''  ^'^^^^^oi  the  case,    1881. 
one  whether  the  insurance    effected   by   Boyd,   was  W^ 
under  sec.  15  of  the  Act  (sec.  2  of  the  amending  Act  of    "^T" 
18G8)  or  under  sec.  16  of  the  Act  of  Incorporation  ;    .^r^, 
the  other,  whether  the  property  insured  comes  under    '°''°- 
the  denomination  of  "extra  hazardous."  Theorist  Card- 
igan   fulling  mill,  were  in  the  one  building  and  the 
conten  ion  oi  the  company  is,  that  the  carding  and  fuu! 
ing  mill  being  as  they  were  in  one  building  and  the 
pos^ion  of  the  picker,  made  the  risk  extra  Sldous 
M..  Crooks  for  the  plaintiff.,  points  out  differences 
between  this  policy  and  the  policies  issued  to  Boyd  by 
theNiagara  MutuaUnd  the  Shefford  and  Brome  Mutual 
Insurance  Companies,  which  are  also  before  me    It  does 
certainly  appear  more  distinctly  upon  the  face  of  these 
two  policies  that  the  insurances  thereby  effected  were 
cases  of  mutual  insurance,  than  it  does  upon  the  face 
of  the  policy  in  question.     But  still,  upon  this  policy 
and  upon  Boyd's  application  for  insurance  which  is 
referred  to,  in  the  policy,  it  does  appear  with  sufficient  ^udgn^ent. 
distinctness  to  leave  no  doubt  in  my  mind  upon  the 
subject,  that  the  insurance  was  applied  for,  and  effected 
upon  the  principle  of  mutual  insurance.     The  distinc 
tions  between  the  two  classes  of  insurance  are  very 
clearly  explained  by  the  learned  Judges  who  decided  the 

^^'^^  of  Elh,y.  Beaver  and  Toronto  Mutual  Ins  Co  (a) 
The  policy  issued  to  Boyd  in  this  case  recites  that 
Boyd  "  has  made  application  of  such  a  number  and  date 
and  has  given  a  premium  note  or  undertaking  to  the 
company  for  the  sum  of  $560,  *  *  *  and  which  said 
application  is  made  a  part  and  condition  of  thi. 
contract  of  insurance,"  an:l  indorsed  on  the  policy  is 
the  following  : —  r       j 

Sum  Insured ^^OOO  00 

Undertaking.    -(.^  ^^ 

Cash  Payment g^  q^^ 

^'^^ 1  50 

(«)  21  C.  P.  84,  " 
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The  three  last  named   sums  are  indorsed  on 
application  thus : 

Premium  Note S560  00 

Fifteen  per  cent.  Premium  thereon .  . 
Fee 


the 


Judgment 


84  00 
1  50 


$85  50 
Then  turning  to  the  face  of  the  application,  we  find 
it  headed  "  Premium  Note  System,"  and  referring  to 
the  Act  we  find  the  notes  given  by  the  insured  in  cases 
of  mutual  insurance  styled  Jndifterently  premium  notes 
and  deposit  notes. 

All  this  appears  to  me  to  shew  very  clearly  that  the 
insurance  eff'ected  by  Boyd,  in  this  company,  was  on 
the  mutual  insurance  principle,  and  was  not  such  an 
insurance  as  was  authorized  by  section  15,  (section  2 
of  the  amending  Act  of  18G8),  and  I  say  this  without 
referring  to  the  form  of  the  premium  note  to  which  Mr. 
Gassels  refers  me,  but  which  Mr.  Crooks  objects  is  not 
in  evidence. 

The  next  question  is,  whether  the  property  insured 
comes  under  the  denomination  of  "  extra  hazardous." 
There  is  some  evidence  both  ways,  but  the  weight  of 
evidence  certainly  is,  that  this  was  an  extra  hazardous 
risk,  taking  into  account  the  fact  of  a  grist  mill,  and 
carding  and  fulling  mill  being  in  the  one  building,  and 
the  position  of  the  "  picker"  adding  to  the  risk. 

If  this  be  so,  as  the  evidence,  in  my  opinion,  shews 
it  to  be,  this  contract  of  insurance  was  a  contract  which 
is  expressly  forbidden  by  the  Act,  and  therefore  ultra 
vires,  and"  if  ultra  vires,  absolutely  void.  Upon  this 
point  I  cannot  do  better  than  quote  the  language  of 
Lord  Cairns  in  the  Ashhury  R'dhuay  Carriage  and 
Iron  Co.  V.  Riche  (a) :  "  Now,  I  am  clearly  of  opinion 
that  this  contract  was  entirely  as  I  have  said,  beyond 
the  objects  in  the  memorandum  of  association.     If  .so,  it 


(«)  7E.  &  I.  App.  at  p.  (i7i 
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was  thereby  placed  beyond  the  powers  of  the  company    1881 
to  make  the  contract.     If  so,  n.y  Lord.s,  it  is  not  a  -— 
question  whether  the  contract  ever  was  ratified,  or  was    '°r" 
not  ratified      Kit  was  a  contract  void  at  its  beginning,    fS^. 
t  was   void   because   th.  company   could   not   make    '"•  '"• 
the  contract.     If  every  shareholder  of  the  company 
had  been  in  the  room,  and  every  shareholder  of  the 
company  had  said,  '  that  is  a  contract  which  we  desire 
to  make,  which  we  autliorize  the  directors  to  make  to 
which  we  sanction  the  placing  the  seal  of  the  company ' 

to^^  r      i^'i  ^''"  ^'^"^  ^"  "^^  -"ff-'^-t  l-'ition 
11  om  that  m  which  it  stands  now." 

And  his  Lordship  refers  with"  approbation  to  the 
following  passage  in  the  judgment  of  Mr.  Justice  Black- 
burn m  the  same  case  in  the  Exchequer  Chamber:  (a) 

1  do  not  entertain  any  doubt  that  if  on  the  true 
construction  of  a  statute  creating  a  corporation,  it 
appears  to  be  the  intention  of  the  Legislature  ex- 
pressed or  implied,  that  the  corporation  shall  not  enter 
into  a  particular  contract;  every  Court,  whether  of  law  ^u^«m-t. 
or  equity,  is  bound  to  treat  a  contract  entered  into 
contrary  to  the  enactment,  as  illegal,  and  therefore 
wholly  void,  and  to  hold  that  a  contract  wholly  void 
cannot  be  ratified." 

All  the  law  Lords  who  gave  judgment  in  the  case 
agreed,  that  a  contract  which  is  uUra  vires  is  absolutely 
void  and  as  to  ratification,  they  say  that  if  capable  of 
ra  ification  it  could  only  be  by  every  individual  share- 
holder. I  confess  myp,,;lf  unable  to  see  how  it  could 
be  ratified,  even  if  e^e^y  .ha.eholder  concurred  in  its 
ratification,  the  argumonr,  s.^ems  irresistible  that  they 
coula  not  ratify  a  col  tract  which  they  could  not  make. 

Damss  Gem  in  12  Eq.,  (a)  is  a  strong  case  as  to  the 
effect  or  rather  .absence  of  effect  of  an  Act  ultra  vires 
The  dnectors  of  a  building  society  had  power  to 
borrow  money  "  for  the  purposes  of  the  society."     The 


(a)  At  p.  G73. 


(iA  p.  51G. 
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directors  did  borrow  money,  but  not  for  such  purposes 
of  the  society  as  were  stated  in  its  certified  rules; 
and  Sir  James  Bacon  held  that  the  lender  had  no  locua 
standi  in  Court. 

The  case  in  the  House  of  Lords  is  conclusive  upon 
the  question  of  ratification,  as  well  as  upon  the  effect 
of  an  Act  ultra  vires ;  and  I  cannot  hold  the  company 
estopped  by  conduct  from  shewing  that  their  act  was 
ultra  vires.  In  the  case  in  the  Lords  the  Act  which 
was  declared  to  be  ultra  vires,  had  been  ratified  at  a 
general  meeting  of  the  shareholders. 

The  point  that  I  have  dealt  with  goes  to  the  very 
root  of  the  plaintiff's  case,  and  makes  it  unnecessary 
for  me  to  make  any  disposition  of  the  other  points  in 
the  ease.  I  should  have  been  well  pleased  to  have  been 
able  to  come  to  a  different  conclusion  upon  the  question 
upon  which  I  decide  the  case,  for  the  defendants,  the 
Insurance  Company,  in  opposing  the  plaintiff"s  claim, 
are  resisting,  upon  inequitable  grounds,  the  payment 
Judgment,  of  a  just  debt.  I  should  not  say  this  if  the  evidence, 
which  was  taken  before  myself,  did  not  lead  me  to  that 
conclusion. 

I  shall  therefore  do  what  was  done  by  L.  J.  Giffard, 
in  Re  National  Permanent  Benefit  Building  Society 
(a),  a  case  not  unlike  this  in  principle,  refuse  the  com- 
pany their  costs.  The  defendant  Boyd  also  ought  not 
to  have  his  costs. 

The  bill  is  dismissed,  without  costs. 


(a)  L.  R.  5  Chy.  309. 
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Dickson  v.  McMurray.  ''^'^ 

Joint  stock  company-Ehction  of  <>ircctors-Sn-uf!neer.. 
''wh,Vh"*'"^°n^r'T^'''"'^"f''^  ->'npany,  the  capital  stock  of 

Jl?'     T    \  «harehol.ler.s,  who  were  also  provisional  direc 

tors  and  who  were  candidates  for  re-election  were  amn  inted 
scrutineers  n.  the  same  manner,  and  directors  were  then  lee  ed 
excluding  llie  plaintiff.  The  plaintiff  was  president  of  th  J' 
pany  and  held  a  large  amount  of  stock,  sufficient  with  that  heTd 
by  ho  e  who  were  favourable  to  him  to  have  controlled  the  vo  e 
.f  It  ha<l  been  aken  according  to  shares.  It  was  the  duty  of  the 
serutmeers  to  decide  as  to  what  votes  were  valid,  and  they  also 
with  the  aid  of  legal  advice,  interpreted  an  in  trument  „nde; 
which  the  plaintiff  had  advanced  a  large  sum  of  money  to  stS 

h  rinrr;   ""t  ^;?r'^'^ '"'  *'^^  ^"*"-  ^^-posi^o!  of  ;^ 

shares  of  the  company  held  by  the  plaintiff  as  a  security  for  his 
advances,  and  allowed  certain  persons  to  voto  as  l>eing  L  "1 
tr,i,tx  of  a  portion  of  such  shares  ^ 

Held,  that  the  duty  of  the  scrutineers  was  so  plainly  in  conflict  with 
their  in  crest  as  candidates  for  the  uirectorL  that  they  were  dk 
qualified  from  so  acting,  and  the  election  was  set  aside.LdTnew 
election  ordered,  with  costs  to  be  paid  by  the  defendant. 

This  was  a  bill  by  John  Geale  Dickson,  who  sued  on 
behall  of  himself  and  others  the  shareholders  of  The 
Mount  Hope  (High  Park)  Cemetery  Company  (limited), 

l^Mnrray    Mobert  Beaty,  Charles  James   Camphell, 
Wdham  Hope,  miham  A.  Lee,  James  Boyd  Davis   ''"'"""*• 
mdiam  Barclay  Mc3Iurrich,    William  Bain  Scarth, 
Wdham  Fahey,  and  the  said  Cemetery  Company  pray- 
ing under  the  circumstances  appearing  in  the  judgment 
that  It  might  be  declared  that  the  appointment  of  the 
defendant  McMurrich  as  chairman,  at  a  meeting  of 
the  .shareholders  was  illegal;  that  the  appointment  of 
W^lham,  Hope  and  Robert  Beaty,  as  scrutineers  was 
Illegal ;  and   that  the  defendants  McMurray,   Beaty 
Hope,  Lee  Davis,  McMv.rric}>^  Scarth,  and  Fahcy  had 
not  been  duly  elected  directors  of  the  company,  and 


Dickson 

T. 

McMurray 
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that  tlio  same  might  be  set  aside  ;  that  the  said  defen- 
dants might  be  restrained  from  interfering  in  any  way 
witli  tlie  management  of  the  said  company  and  for 
other  relief. 

The  plaintiff  gave  notice  of  motion  for  injunction 
which  by  arrangement  was  turned  into  a  motion  for 
decree. 

Mr.  W.  Cassels  and  Mr.  G.  T.  Blackstock,  for  the 
plaintiff. 

Mr.  Maclennan,  Q.C.,  and  Mr.  Ilmon  Murray,  for 
the  defendant,  McMarray. 

Re  Bartley  {a),  Re  Wilcox  (b),  Pender  v.  Lushing- 
ton  (c),  Hill  V.  The  Bishop  of  London  (d),  Martin  v. 
Martin  (e),  Brvjgs  v.  Sharpe  (/),  Attorney-General  v. 
Parker  (g),  Re  Shrewsbury  School  (Jl),  Amherst  v.  Bow- 
ling {i),  Angell  and  A77ies  on  Corporations,  sees.  131, 
142  ;  Field  on  Corporations,  sec.  233,  were  referred  to. 


Proudfoot,  V.C— On  the  6th  July,  1880,  an  agree- 
ment was  entered  into  between  the  plaintiff  of  the 
first  part,  McMurray  of  the  second,  Scarth  of  the 
third,  and  Smith  of  tne  fourth  part,  reciting  that 
it  had  been  agreed  between  these  parties  that  the 
plaintifi"  should  purchase  certain  land  for  $8,750, 
Judgment,  advancing  the  purchase  money  himself  and  taking  the 
conveyance  to  himself  alone,  free  of  any  trust  appearing 
thereon ;  that  plaintif!"  had  paid  the  money  and  taken 
the  conveyance  to  himself  alone ;  that  the  lands  were 
purchased  with  a  view  of  reselling  to  a  cemetery 
company,  or  otherwise,  at  an  enhanced  price ;  that  the 


(o)  6  Wendell  310. 
(c)  L.  R.  (J  Ch.  D.  70. 
(e)  12  Sim.  587. 
(g)  3  Atk.  577. 


(h)  7  Cow.  401. 
(d)  1  Atk.  G18. 
{/)L.  K.  20Eq.  317. 
(A)  1  M.  &  C.  348. 


(i)  2  Vem.  401. 
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plaintiff,  with  the  consent  of  the  others,  had  agreed  with    1881 
certain  persons  who  had  applied  for  a  cliarter  under  the  ^-vw 
name  of  the  Mount  Hope  High  Park  Cemetery  Co     '''r" 
to  sell  the  land  to  them  for  1087  shares,  eacli  of  the  "^■"""''• 
nominal  value  of  $100,  of  the  capital  stock  of  the 
company,  and  to  be  deemed  and  treated  as  paid  up 
stock ;  that  plaintiff  had  already  expended  $1  22^  25 
for  ^'-^P;n«es  Jhieh,  ,vith  the  purchase  money,  made  a 
total  o.^f)  972.25,  which  was  to  be  deemed  and  treated 
as  a  settled  account  and  as  a  principal  sum  due  to  the 
plaintiff,  and  to  bear  interest  till  paid  at  the  rate  of 

?  jr  T    ,''?'  """"""^  =  "'"^'  ^y  '^'''"^  «f  28th  June, 
188(),   the   plaintiff,   with    the   consent   of   the   other 

parties,  conveyed  the  premises  to  Cmaphell,  McMurray 
Hope,  and  Beaty,  their  heirs  and  assigns,  on  the 
fo'Iow.ng  trusts :  To  hold  the  same  till  the  letters 
patent  issued  or  were  refused  ;  and  after  issue  of  patent 
to  convey  to  the  company,  or,  iii  the  event  of  the 
refusal  of  a  patent,  to  convey  to  plaintiff  free  from 
mcumbrances. 

It  was  agreed  that  the  plaintiff  should  hold  the  1087 
shares  when  he  should  become  possessed  of  them,  upon 
trust  to  retain  the  same  and  receive  all  dividends  and 
mcome  till  he  was  rei)aid  the  sum  of  89,972  95  and 
interest,  and  taxes,  costs,  tc,  and  after  he  shall  liave 
been  i-epaid,  to  transfer  five  of  the  paid-up  shares  to 
each  often  persons  named,  and  to  divide  the  remainder 
of  the  shares  into  four  equal  parts  and  to  assign  one 
to  McMurmy,  one  to  Scarth,  and  one  to  Smith,  and  to 
retain  one  to  himself;  or,  if  the  lands  were  reconveyed 
to  the  plaintiff,  to  sell  the  same  and  to  hold  the  price 
received-first,   tQ  pay  himself  principal,  interest,  and 
advances  and  expenses,  and  then  to  divide  the  balance 
among  the  same  parties-il/cJ/eMva^,  Scarth,  Smih 
and  plaintiff. 

And  these  three,  McMnway,  Scarth,  and  S,,Uh,  each 
covenanted  to  pay  one-fourth  of  the  disburse.,,..uts  and 
one-fburtli  of  the  interest  on  the  said  principal  on  the 
nh  of  July  and  January  in  each  year. 


Judgment. 


tj 
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It  was  further  recited  that  negotiations  were  pending 
for  a  loan  from  the  plaintiH',  and  if  that  were  obtained 
it  should  not  bo  considered  a  disbursement,  but  as  a 
distinct  and  independent  transaction. 

Letters  patent  wei>  issued  on  the  22nd  July,  1880, 
incorporating  the  plaintitt'and  twelve  others,  and  such 
other  pejsons,  &c.,  a  cenietei-y  onipany,  directing  the 
capital  to  consist  of  1,100  shares  of  11(h)  each,  and 
appointing  the  plaintiff  and  eight  others  the  first 
directors. 

On  the  14th  September,  1880,  Campbell,  McMurray, 
Hope,  and  Beaty  conveyed  the  land  to  the  cemeteiy 
company. 

The  directors  named  in  the  patent  elected  the  plain- 
tiff president,  .if  the  company,  and  a  stock  certificate 
was  duly  i"  >! ;!  to  the  plaintifi"  as  the  owner  of  1,087 
fully  paiii  Vfp  :^i.;ires,  and  one  share  with  ten  per  cent, 
paid,  and  otl"">  4  on  which  dift'erent  sums  were  paid, 
were  issued  to  the  directors  of  the  corporation. 

It  seems  that  the  negotiations  for  a  loan  from  the 
Judgment,  plaintiff  fell  through,  and  he  declined,  as  president,  to 
execute  a  mortgage  for  a  loan  in  lieu  of  it,  which  would 
have  placed  the  mortgagee  in  priority'  to  his  claim,  and 
as  it  was  apprehended  a  contest  would  arise  at  an 
appioaching  meeting  for  election  of  directors,  the  plain- 
tiff absolutely  transferred  two  paid-up  shares  to  each  of 
eight  persons,  thus  leaving  him  the  owrer  on  the  stock 
book  of  1,071  shares. 

The  meeting  took  place  on  the  I7th  January,  1881, 
when  the  first  struggle  was  as  to  the  appointment  of 
chairman.  The  plaintiff  thought  he  was  entitled  to 
act  as  chairman,  being  the  president,  but  a  majority 
of  two  of  the  shaj  I  holders  present  determined  otherwise, 
and  voted  another  person  into  the  chaii*.  The  vote  was 
taken,  not  by  shares,  but  by  counting  noses,  as  one 
witness  termed  it ;  a  proceeding  protested  against  by 
the  minority. 

The  next  subject  of  contention  was  the  appointment 
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of  scrutH^eers.     A   ... solution   was   prupos.-l   by  the    1881 
defendant ,  that  Beahj  and  Hope  should  be  scrutineers   W-- 
An  aniondm.nt  to  this  was  proposed  that  Jar^ie.on    "'r* 
and  tusHclh  he  .scrutineers.     Tl,      was  defeated    .nd  ""*'"""'• 
^eaty  and  Hope  were  appointe<l.     This  v<,to  al  ^ 

taken,  not  by  shares,  but  by  the  number  of  the      are- 
holders. 

Tae  election  was  then  proceeded  with,  when  ilfci^ur- 
ra,,  ,eartk,  and  Hmltl  clain.-d  to  vot.  as  cesUns  ,ue 
trust  on  one-r.urth  of  the  si  .ues  hold  by  the  plaintiff. 
Iheir  right  t.    lo  eo  was  questionecf  but  it  was  held 
by  the  scrutineers  that  they  had  thi ,  ri.rht-  and  tho 
resut  of  the  ballot  was  declared  to   be  the  election  of 
the  fornu..  board,  with  the  exception  of  the  plaintiff. 
^    Ihe  ele.tion  is  objected  to  upon  a  number  of  .-rounds 
mclu.hng  those  mentione.     above,  but  I  do  not  think 
It  necssary  to  determine  any  of  then,  -.cept  one  as 
to  the  .]uahi.cation  - .f  the  scrutineers.   Beaty  and  H(ype 
the  scrutineers,  we,,  at  the  time  directors  of  the  com- 
pany,an.l  they  were  named  on  the  ballots  as  candidates  •'"^«-"" 
for  re-election.    As  s. ,  atineers  they  had  to  determine 
what  votes  they  would  receive  or  that  were  entitled  to 
be  cast.     Their  duty  was  to  some  extent  a  judicial  one 
It  was  not  merely  ministerial,  for.  if  so,  they  would 
have  received  or  given  effect  to  the  vote  of  the  plain- 
tiff on  his  1,071   shares,  while  they  only  allowec!  him 
to  vote  on  2/1   shares,  a  vote  that  would  have  over- 
come those  on  the  opposite  side.   They  also  determined 
It  nmst  be  assumed  judicially,  that  they  were  not 
bound  to  regulate  the  votes  by  the  stock  book,  which 
would  have  been   equally  decisive   in  favour  of  the 
plamtiff  s  contention,  but  deemed  themselves  at  liberty 
and  bound,  to  peruse  and  construe,  under  the  advice  of 
counsel,  the  agreement  of  Gth  July,  1880,  and  to  decide 
that  there   was  a   present  trust  for  the   benefit  of 
McMurray,  ScaHh,  and  Smith,  and  also  to  determine 
that  these  ceMuis  que  trust  were  entitled  to  vote  in 
respect  of  the  shares  so  held  in  trust. 
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1881.  All  these  are  important  questions,  and  involve  no 
small  amount  of  uncertainty,  as  the  argument  in  this 
case  witnesses,  and  upon  their  decision  depended  not 
only  whether  the  plaintiff  should  be  elected,  but 
whether  the  scrutineers  themselves  should  be  elected. 

The  statement  of  the  case  is  sufficient  to  shew  that 
there  could  be  no  plainer  instance  of  conflict  between 
interest  and  duty,  and  therefore  the  election  of  the 
defendants  must  be  set  aside. 

I  do  not  go  on  to  tleclai'e  the  plaintiff's  directors 
duly  elected,  as  I  decide  nothing  at  present  but  that 
the  election  was  not  valid  because  of  the  disqualification 
of  the  scrutineers,  and  there  has  been  no  legal  ascer- 
tainment of  the  votes ;  and  there  will  require  to  be  a 
new  election. 

As  at  present  advised,  I  do  not  think  that  share- 
holders are,  in  that  character  alone,  incapable  of  being 
scrutineers,  and  indeed  the  plaintiff  could  not  and  does 
not  object  to  them  on  that  ground,  as  the  scrutineers 
Juagm«Dt.  jjp^  favoured  were  also  shareholders,  though  it  would 
certainly  be  better  that  persons  outside  a  company  con- 
sisting of  so  few  members  as  this  one  should  be  chosen. 
But  the  objection  is,  that  they  were  directors,  and 
candidates  for  election  as  directors,  which  placed  them 
in  a  position  that  might  affect  their  impartiality. 

The  objection  to  the  election  of  the  scrutineers  seems 
to  be  sufficiently  raised  on  the  pleadings,  and  the  plain- 
tiff is  therefore  entitled  to  his  costs. 

I  hope  that  the  parties  may  find  some  mode  of 
adjusting  their  differences,  that  do  not  appear  to  be 
irreconcileable,  and  thus  terminating  litigation  that 
must  be  injurious  to  them. 
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Allan  v.  McTavish. 

Fmuduknt  conveyanct-Evklence-Ife.  judicata  -Ancient  document- 
StcUute  of  Elizabeth. 

D.,  the  purchaser  of  land,  gave  a  mortgage  thereon  to  secure  part  of 
the  purchase  money,  and  subsequently  allowed  taxes  to  accumulate 
on  the  .and,  which  was  sold  in  order  to  realize  such  taxes,  when  Z> 
bought  It  and  obtaine.l  the  usual  .iced  to  himself.  D.  having  m'i<lo 
default  in  payment  of  the  mortgage,  proceedings  at  law  were  in- 
stituted thereon,  pending  which  D.  conveyed  this  and  other  pro- 
perty  to  his  two  sons,  who  gave  a  mortgage  back  securing  the 
support  and  maintenance  of  D.  and  his  wife,  and  tlie  plaintiff 
after  recovering  judgment,  filed  a  bill  impeaching  the  transaction 
for  fraud. 

Held,  (1)  that  upon  the  evidence  the  transaction  was  fraudulent  and 
void  as  against  creditors;  (2)  that  though  ordinarily  the  produc- 
tion of  the  exemplification  of  a  ju.lgmcnt  atlaw,  is  admissible,  and 
has  been  generally  receiA-ed  as  evidence  of  a  <lebt  due  the  plain- 
tiff against  all  parties  in  suits  under  the  Statute  of  Elizabeth  yet 
that  the  judgment  so  recovered  by  the  plaintiff  against  Z>.  was  not 
evidence  against  the  sons,  being  res  inter  alios  judicata  ;  but  (.S)  that 
the  production  of  the  original  mortgage  signed  by  D.  which  was 
more  than  twenty  years  old,  proved  itself  under  R.  S.  O.  oh.  109, 
sec.  1,  sub-sec.  1,  which  makes  such  a  document  evidence  of  the 
truth  of  the  recitals  contaned  therein  until  shewn  to  be  untrue- 
and  therefore  it  was  evidence  of  the  debt  due  thereunder,  and 
could  be  used  as  such  against  the  sons. 

Tliis  was  a  suit  instituted  by  the  plaintiff,  who  wa.s  statement. 
a  judgment  creditor  of  the  defendant  Dugald  McTavish, 
to   set  aside  a  deed   of  certain  lands  from  Duyald 
McTavish  to  his  sons  Donald  and  Hugh  McTavish, 
who  with  their  mother   Catharine  McTavish,   their 
brother  Peter  McTavish,  and  their  sister  EupJiemia 
Kennedy,  were  also  made  defendants.     The  circum- 
stances giving  rise  to  the  suit  are  sufficiently  stated  in 
the  judgment.     The  cause  came  on  for  the  examination 
of  witnesses  and  hearing  at  the  sittings  of  the  Court 
at  Hamilton,  in  the  autumn  of  1880. 
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Mr.  W.  Cassels  and  Mr.  A.  Gait,  for  the  plain titf. 
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Mr.  Osier,  Q.O.,  for  the  defendants  Hugh  McTaviak 
and  Donald  McTavish. 

Mr.  Laidlaw,  for  the  defendants  Dugald  McTaviah 
and  wife. 

Mr.  G.  E.  Patterson,  for  the  other  defendants. 


For  the  plaintiff  it  was  contended  that  the  arrange- 
ment between  the  father  and  his  sons  Donald  and 
Hugh  could  not  be  permitted  to  stand ;  the  provision 
made  by  the  mortgiige  given  by  the  sons  as  the  con- 
sideration for  the  conveyance  to  themselves  was  purely 
voluntaiy,  at  least  us  far  as  the  wife  v/as  concerned, 
and  Dugald  Mclavish  was  not  in  a  position  at  that 
time  to  execute  such  a  document,  and  there  was  no 
eviilence  to  establish  that  either  the  defendant  Peter 
or  Eaphemia  gave  any  consideration  for  the  provision 
made  in  favour  of  them  ;  that  the  result,  and  in 
Argument,  case  it  might  be  assumed  that  the  object  and  intt 

the  arrangement,  had  been  to  defeat  creditors.  There 
was  in  fact  nothing  left  upon  which  the  creditors  of 
Dugald  could  seize  under  an  execution  at  law ;  for 
although  an  annual  allowance  was  secured  to  him  and 
his  wife,  that  according  to  the  decision  in  Fiaken  v. 
Brooke  (a),  was  not  exigible ;  and  nr  evidence  what- 
ever was  adduced  to  shew  that  any  agreement  had 
ever  been  entered  into  between  the  father  and  sons  for 
allowing  them  wages  for  their  services  about  the  place, 
so  that  according  to  Douglas  v.  Ward  (h),  no  bond  fide 
consideration  coula  be  raised  in  respect  of  them,  and 
the  deed  could  not  stand :  and  that  the  mere  statement 
now  by  the  father  that  he  always  expected  to  pay 
wages,  was  not  sufficient :  Campbell  v.  Chapman  (o), 
Masuret  v.  Mitchell  {d),  Carradice  v.  Currie  (e),  Irtvin 


(a)  4  App.  R.  8. 
(c)  26  Gr.  240. 
(e)  lU  Gr.  lOS. 


(6)  11  Gr.  39. 
(</)  2G  Gr.  435. 
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V.  Freeman  {a),  Corniah  v.  Clarke  (b),  were  also  re- 
lerred  to. 

For  the  defendants  it  was  submitted  there  was  a 
total  absence  of  any  inten.led  frand.  Bugald  did  not 
divest  himself  of  all  his  property,  he  retained  certain 
chattels  and  also  the  privilege  of  building  on  the  Acton 
lot ;  this  of  Itself  negatives  fraud,  and  on  the  whole  it 
must  be  looked  upon  as  a  most  reasonable  family  set- 
tlement, and  all  parties  believed  there  was  not  any 
debt  existing  at  the  time  of  entering  into  it :  Gale  v 
WMiarmon  (c),  Toiunend  v.  Taker  (d),  Pernse  v 
Persse  (e),  Townsend  v.  Westacott  (/),  Thommon  v! 
Webster  (g),  Delesdernier  x.  Burton  (h),  Curne  v.  Gil- 
lespie  (i). 


Spragge,  C.-The  defend-nt  Dugald  McTavlsh  is  Mar.isth. 
the   husband  of  the   defendant   Catharine  McTavish, 
and  the  father  of  the  other  defendants. 

^  If  in  1872,  when  Dugald  i  ade  the  conveyances  to 
his  sons  Donald  and  Hugh  respectively ;  and  when 
mortgages  on  the  properties  conveyed  were  made  by 
the  sons  to  Dugald  and  his  wife,  the  defendant 
Catharine  McTavish,  the  debt  to  Arnold  upon  which 
the  plaintiff  has  recovered  judgment  had  had  no  exis- 
tence, the  arrangement  carried  out  by  these  convey- 
ances and  mortgages  would  have  appeared  to  me  as 
reasonable  and  sensible  an  arrangement  as  could  well 
be  made,  looking  ai,  the  ages  of  Dugald  and  his  wife 
and  the  condition  of  the  family. 

On  the  other  hand  it  was  such  an  arrangement  as 
could  not  be  supported  if  made  by  a  man  largely 
indebted,  or  if  made  in  order  to  defeat  or  hinder  a 
particular  creditor.     So  far  as  Catharine  and  Peter  and 
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(a)  13  Gr.  465. 
(c)  8  M.  &  W.  405. 
(«)  7  CI.  &  F.  279. 
(ff)  4  Dr.  628. 
(i)  21  Gr.  267. 


(h)  L.  R,  14  Eq.  184. 
(d)  L.  R.  1  Ch.  446. 
(/•)    2Beav.  340. 
(A)  12  Gr.  569. 
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the  daughter  Euphemia  were  concerned  it  was  volun- 
tary, and  so  far  as  it  was  by  way  of  compensation  for 
the  past  services  of  Donald  and  Hu(jh  it  would  be  held 
to  be  voluntary  under  Douglas  v.  Ward  (a). 

At  the  date  of  this  transaction  there  was  a  balance 
due  to  Arnold,  on  the  purchase  of  the  Acton  village  lot 
for  principal  and  interest,  of  about  S280.  There  were 
some  other  debts,  not  large  in  amount,  and  these  it  is 
alleged  Donald  and  Hujh  between  them  were  to  pay. 
The  evidence  shews  that  all  the  parties  to  the  arrange- 
ment, and  Catharine  andPeter  &ndEaphemia  also  knew 
that  the  purchase  money  of  the  Acton  lot  had  not  been 
all  paid ;  and  Donald  and  Hugh  knew  that  only  the  first 
instalment  had  been  paid.  It  does  not  appear  to  have 
been  part  of  the  arrangement  that  they  should  pay  the 
balance.  Before  that  date,  i.  e.,  on  the  3rd  May,  1869, 
Dugald  the  father,  who  had  allowed  the  taxes  to  fall 
into  arrear  and  had  purchased  at  a  sale  for  arrears  of 
taxes,  obtained  a  conveyance  from  the  warden  and 
Judgment,  treasurer  of  the  county,  of  the  Acton  lot.  His  excuse 
was  and  is  that  he  had  got  no  deed  from  Arnold, 
and  he  denies  now  or  rather  continues  to  deny  that  he 
executed  the  mortgage  to  Arnold  to  secure  the  balance 
of  purchase  money,  upon  the  covenant  in  which,  the 
plaintiff's  judgment  was  recovered. 

It  is  very  clear  that  the  debt  on  the  covenant  was 
not  extinguished  by  the  tax  sale  and  conveyance  there- 
upon. Their  idea  that  there  was  no  subsisting  debt 
must  have  rested  upon  their  belief  that  there  was  no 
mortgage  and  therefore  no  covenant,  or  upon  their 
opinion  of  the  effect  of  the  tax  sale  and  conveyance,  or 
possibly  upon  both.  Dugald  still  kept  the  Acton  lot 
and  there  is  a  provision  in  one  of  the  mortgages  about 
the  fencing  of  it.  The  dealings  of  the  McTavisha 
about  the  Acton  lot  was  simply  dishonest. 

Assuming  for  a   moment  that  they  really,  though 


(a)  11  Gr.  139. 


'S 


CHANCEllY   REPOUTS. 


543 


1881. 


Allan 

T. 

McT»Tlsb. 


mistakenly  .supposed  that  the  debt,  for  the  purchase  of 
the  Act(jn  lot  liad  Ijecn  in  some  way  got  rid  of.  can  they 
be   admitted   to  say  this;  and  make   this   mistaken 
opinion  of  theirs  a  reason  for  supporting  a  conveyance 
which  withdraws  from  a  creditor  property   exigible 
for  the  payment  of  his  debt?     It  would  be  giving  a 
strange  effect  to  mistake,  to  enable  a  party  thereby  to 
place  liimself  iq  a  better  position  than  if  he  had  made 
no  mistake.     I  am  not  satisfied  hideed  as  to  Dugald'n 
belief  that  the  debt  was  extinguished ;  I  incline  to 
think  that  he  did  not   feel  safe   about  it,  and  that 
doubt  about  his  position  had  something  to  do  with  the 
arrangement  of  1872.     But  however  that  may  be,  he 
and  his  sons  and  his  wife  and  daughter  also  knew  that 
such  debt  had  been  contracted  and  thai  it  had  not 
been  paid,  and  I  must  look  at  the  matter  as  it  really 
was,  namely,  that  it  was  still  a  subsisting  debt. 

^  It  is  under  these  circumstances  that  Dugald  divests 
himself  of  all  his  property  real  and  personal  with  some 
exceptions.     A  paper  is  produced  dated  1st  December  J'Ognient 
1873,  being  a  receipt  for  $10  in  full  for  all  stock,  crops' 
and  implements  of  husbandry  belonging  to  him  at  the' 
date  of  his  conveyances  to  Donald  and  Hugh,  with  the 
exception  of  two  milch  cows,  four  sheep,  and  one  horse, 
mentioned  in  the  mortgage  by  his  sons.     There  was 
also  excepted  as  belonging  to  Peter  one  colt  and  one 
young  heifer,  all  the  rest  he  assigned  formally  to  Don- 
ald and  Hugh.     I  do  not  understand  from  this  paper 
that  Dugald  retained  this  stock,  crops,  and  implements, 
up  to  its  date,  for  he  speaks  of  them  as  r-     belonging 
to  him  then,  but  at  an  earlier  date,  the  d^c      '  his  con- 
veyances.    The  sum  that  he  received  at  tx..  date  of 
the  paper  could  not  be   the   price  of  what  he  then 
assigned,  but  only  a  sum  which  was  the  balance  in  full 
for  the  stock,  crops,  and  implements,  which  he  then 
assigned.    What  he  retained  for  himself  were  two  milch 
cows,  four  sheep,  and  one  horse.     I  have  no  evidence 
of  their  value.     Probably  $150  would  be  the  outside 
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1881.  value.  His  retaining  these,  And  I  suppose  some  furni- 
ture is  some  evidence  tending  to  negative  an  intent  to 
defeat  his  creditor  Mr.  Arnold.  These  things  were 
however  to  be  kept  on  the  premises  along  with  the 
stock  of  his  sons.  The  particular  things  were  not 
identified,  nor  distinguished  from  the  other  cows,  sheep, 
and  horses,  kept  on  the  farm  by  his  sons ;  so  that  it 
would  be  very  difficult  for  a  creditor  to  realize  in  exe- 
cution any  thing  as  the  chattels  of  Dugald.  What 
was  withdrawn  from  the  reach  of  his  creditors  was 
tangible  ;  what  was  reserved  would  be  reached  with 
difficulty,  if  at  all.  I  can  come  to  no  other  conclusion 
than  that  what  was  done,  was  a  hindering  and  delay- 
ing of  creditors  ;  of  Arnold  certainly,  and  of  others  if 
not  paid  by  the  sons,  and  as  that  was  the  necessary 
effect  of  what  was  done,  I  must  hold  that  it  was  done 
with  that  intent. 

Oatharhie  the  wife  of  Dugald  and  Peter  and  Euphe- 
judgm«iit.  wia  his  children  were  volunteers,  and  if  the  transaction 
is  void  under  the  Statue  of  Elizabeth,  their  interest  may 
be  reached  in  this  Court.  If  not  void  as  against  the 
grantees  it  may  be  doubtful  whether  the  interest 
of  the  volunteers  can  be  reached :  Fisken  v.  Brooke  (a) ; 
but  I  incline  to  think  that  it  may,  as  they  are  mere 
appointees  of  Dugald  the  grantor.  It  is  in  evidence  that 
Peter  and  Euphemia  have  been  paid  what  was  under 
the  mortgages  to  be  paid  either  to  them  or  to  Dugald 
and  his  wife. 

To  come  to  the  mortgages  of  1878.  Dugald  and  his 
wife  released  the  mortgages  of  1872,  and  took  in  lieu 
thereof  a  mortgage  from  Donald  and  a  mortgage  from 
Hugh,  each  to  Catharine  McTavuh  alone.  In  the 
mortgage  from  Donald  the  proviso  is  to  pay  to  the 
mortgagee  or  to  Euphemia  S300 ;  and  the  proviso  in 
that  mortgage  and  in  that  by  Hugh  is  for  the  payment 
of  $50  a  year,  and  for  the  providing  a  large  number  of 


(a)  4  Appeal,  8. 
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things  therein  enumerated  for  her  suBtenance  and  com-  1881 

fort.  ^— ,^ 

It  is  beyond  douht,  and  indeed  is  scarcely  denied,  *"'" 

that  the  change  from  the  mortgages  of  1872  to  those  of  "''^'""'• 

^f^^'  r.'^'/"^'^'   ^^^  ^h«   P"^P«3e   of  defeating  the 
plaintiffs  claim.     The  action  was  then  pending,  and 
a  verdict  upon  which  the  judgment  now  proceeded 
upon,  was  recovered,  was  rendered,  as  appears  by  a 
letter  from   the  defendant's  solicitor,  just  one  week 
before  the  date  of  the  mortgages.     The  wife  is,  as  she 
was  under  the  previous  mortgages,  a  volunteer,  the 
appomtee  of  her  husband;  and  even  if  the  conveyances 
,    to  Donald  and  Hugh  were  unimpeachable,  the  creditor  is 
entitled  to  receive  from  them,  such  money  payments 
as  are  by  the  mortgages  of  1878  made  payable  to  her  • 
and  an  equivalent  in  money  for  that  which  in  other 
shapes  she  is  thereby  entitled  to  receive  :  French  y 
French  (a). 

There  remains  the  difficulty  upon  the  question  raised 
by  Mr.  Oaler,  that  the  judgment  recovered  by  the  •'"'^'°'"'- 
plaintiff  against  Dugald  is  not  evidence  against  Donald 
and  Hugh,  or  the  parties  taking  benefits  under  the 
mortgages.  The  plaintiff  rested  his  ca.so  in  the  first 
place  upon  the  judgment  and  upon  what  is  therein  dis- 
closed as  the  cause  of  action  namely  a  covenant  dated 
on  or  about  the  24th  of  November,  1856,  by  Dugald 
McTavish  to  pay  to  John  A  mold  or  his  assigns  £50  5  0 
with  interest,  by  instalments  the  last  of  which  was 

K*"^'  '?}^^^-     '^^'^  ''  ''''  -^'^^^"^^^  ^^  to  Dugald 
McTavtsh,  but  it  is  objected  that  it  is  not  so,  and  that 

It  IS  not  evidence  at  all  against  the  other  defendants 
they  not  being  parties  or  privies.  The  point  is  lucidly 
explained  by  Mr.  Best  in  his  book  on  Evidence  (&) 
After  treating  of  what  he  styles  the  substantive  por- 
tion of  a  judicial  record  to  which  as  he  says:  "  Unerring 
verity  is  attributed  by  the  law,"  he  says :  "In  the  judi- 
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(a)  6  D.  M.  &  G.  95. 
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(b)  6  Ed.  998. 
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cial  poition,  on  tlui  contrary  the  Court  expresses  its 
judgment  or  opinion  on  the  matter  in  question,  and 
in  formiri}^  that  opinion  it  is  hound  to  liave  regard, 
only  to  tlie  evidence  and  arguments  adduced  ho- 
fore  it  hy  the  respective  parties  to  the  proceeding* 
either  of  whom  niay,  in  most  cases,  appeal  from  such 
judgment,  to  that  of  a  superior  tribunal.  Such  a  judg- 
ment, therefore,  with  respect  to  any  third  })erson 
who  was  neither  party  nor  privy  to  the  proceed- 
ing in  which  it  was  pronounced,  is  only  rea  inter 
alios  judicata  :  and  hence  the  rule,  that  it  does  not 
bind,  and  is  not  in  general  evidence,  against  any  one 
who  was  not  such  party  or  privy  ;"  and  a  little  further 
on  (p.  1003),"  in  order  that  the  maxim  res  judicata  shall 
apply  there  must  be  endeui  conditio  persouaruni." 
Mr.  Taylor  states  the  rule  in  much  the  same  terms,  sees. 
1495-1498  and  Mr.  Phillips  says  (p.  515):  "It  seems 
obviously  unjust  that  proceedings  should  be  evidence 
against  a  .stranger  inasmuch  as  he  had  no  opportimity 
of  calling  witnesses  or  of  cross-examining  those  on  the 
other  side,  or  of  appealing  against  the  judgment." 

Some  of  the  American  Courts  have  indeed,  while 
admitting  the  maxim  as  a  general  rule,  made  an 
exception  in  cases  under  the  Statute  of  Elizabeth. 
Cases  upon  this  point  are  collected  in  Bigelow  on  Es- 
toppel, p.  81,  in  Freeman  on  Judgments,  s.  418,  and  in 
Bump  on  Fraudulent  Conveyances,  p.  538  et  seq.  I 
have  examined  these  cases  and  am  not  convinced  by 
the  reasoning  upon  which  they  proceed ;  and  I  do  not 
find  any  English  authorities  for  treating  a  suit  under 
the  Statute  of  Elizabeth  as  an  exception  to  the  general 
rule ;  nor  do  I  see  how  in  reason  it  can  be  an  excep- 
tion. This  case  may  be  taken  as  an  example  if  we 
put  out  of  view  the  supicious  circumstances  to  which  I 
have  referred.  Apart  from  these  the  case  stands  thus : 
a  conveyance  is  made  in  1872,  for  which  a  valuable 
consideration  was  to  be  paid,  not  the  full  value  of  the 
land,  but  still  a  substantial  consideration,  iu  money 
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and  in  ciuivalonts  for  immey.     Soni.- six  years  aftt-r- 
wanls  a  ju.lg.uont  is  recovered  against  tlie  gi-antor  by  a 
stranger,  up,,.,  a,,  ull.ged  covo..a..t,  u,.d  i,.  an  action  to 
>       Vjh.ch    h.  g..a„tee  is  no  party.     Uow  can  it  ho  reason- 
ahly  taken  as  adju.lg,.!  agair.st  l.im,  that  the  allcred 
covenant  vvas  ente.vd  i..to  hy  his  gra.itor  /    Strictlv"  if 
It  IS  m^ac/ic-a^a  against  him,  it  is  not  o..ly  evidence 
but  incont.-ovei-tihle  evidence.     Some  of  the  Ame.-ican 
cases  have  gone  that  length  in  cases  which  see...  to  mo 
to  be  very  unreasonable;  othe.-s  have  treate.l  a  judc.- 
nient  recovered  as  a  sort  of  ...ake weight,  and  have  hefd 
the  judgment  and  so...e  evide.ice  of  the  debt  upon  which 
It  was  fo,.nded  as  together  evidence  against  the  g,-antee 
01  the  debtor. 

In  practice  ce.-t.iinly  the  exemplification  of  iud.nnent 
has  been  produced,  I  think  o.dinarily.  a.s  proof  against  all 
parties  or  at  least  as  admissible  evidence  againstall  part- 
ies of  the  debt  due  to  the  plaintiff;  and  has  been  received 
generally  in  suits  under  the  Statute  of  Elizabeth,  and 
I  niclined  at  the  hearing  of  this  cause  to  think  that  it  '"""' 
was  admissible  evidence.  But  the  question  beino- 
pointedly  ra.sed  by  Mi-.  Osier,  I  h.ve  examined  it.  and 
have  come  to  the  conclusion  that  a  .s  not  admissible. 

./Tfl         '^'  '''  ^''  ''P'>'  ^^  ^^^  ^''"^''^^S  contcid- 
n      t  tV^^'''  purporting  to  be  a  mortgage  fro.a 
Bagald  McTaoi.k  to  Arnold,  pi-oduced  as  it  wis  from 
the  custody  of  the  plaintiff",  proves  itself  as  an  ancient 
writing,  and  he  refer.-ed  me  to  ch.  109  of  the  R  S  O 
And  It  does  appear  to  me  that  the  2nd  sec.  of  the 
Act  taken   in    connection  with  the   1st  meets  the 
defendants   objection.     The  first  clause  of  sec.  2  pro- 
vides  that  in  suits  at  law  or  in  equity  it  shall  not  bo 
necessary  to  produce  any  evidence,  which  by  the  first 
sec.  of  the  act  is  dispensed  with,  as  between  vendor 
and  purchaser;  and  the  2nd  clause  provides  that  the 
evidence  declared  in  sec.  1  to  be  sufficient  as  between 
vendor  and  purchaser  shall  be  vrima  facA^.  sufficient  for 
tlie  purposes  of  suits  at  law  and  in  equity.     Then  turn- 
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ing  to  sec.  1  tins  is  provided  :  "Rocitiila,  statoinents,  and 
descriptioiiH  of  facts,  uiatterH,  and  parties  contained  in 
dcfds,  in.striuneiita  •  *  twenty  years  old  at  the 
dato  of  the  contract,  shall,  unless  and  except  so  far  as 
they  are  proved  to  be  inaccurate,  be  taken  to  be  suffi- 
cient  evidence  of  the  truth  of  such  facts,  niutters,  and 
descriptionH." 

An  instrument  purportinjj  to  be  over  twi^nty  years  old 
is  produced.  It  purports  to  be  a  mortgage  from  Dtiguld 
MeTaiHPih  to  John  Arnold.  In  evidence  of  its  age  is 
not  its  date  only,  IH.OG,  but  the  fact  shewn  in  evidence 
that  there  were  dealings  of  that  date,  between  those 
parties,  in  respect  of  which  such  an  instrument  secur- 
ing the  sum  of  money  therein  purporting  to  be  secured, 
and  containing  such  covenant  for  payment  of  that 
money  as  therein  contained  would  be  proper.  I  con- 
clude therefore  that  this  paper,  produced  as  it  is  by  the 
plaintiff,  who  was  assignee  of  John  il  j'noW,  is  of  the 
jodfttMt.  ^Q'^  't  purports  to  be.  If  upon  a  contract  between 
vendor  and  purchaser  this  instrument  were  produced 
with  such  evidence  of  its  age  as  I  have  before  me,  that 
would  be  sufficient  to  a\ithenticatc  the  instrument  as 
a  genuine  document,  and  being  so,  it  is  by  sec.  2  made 
evidence  in  this  suit. 

It  is  true  it  is  nia<le  'prima  facie  evidence  only,  and 
its  execution  is  denied  by  Dugald,  in  his  evidence  at 
the  hearing  upon  his  oath.  The  subscribing  witness 
to  the  receipt  at  the  foot  of  the  mortgage  is  dead.  I 
am  obliged  to  say  that  I  do  not  credit  this  denial  by 
Dugald.  In  his  answer  there  is  no  positive  denial,  but 
only  upon  recollection  and  belief.  At  the  hearing  he 
gave  his  evidence  in  a  way  that  led  me  to  think  more 
of  his  intelligence  than  of  his  truthfulness;  and  he 
evinced  strong  feeling  in  favour  of  the  defendants  and 
evident  desire  to  support  their  case.  I  have  before  me 
five  papers  containing  seven  signatures  of  Dugald 
produced  from  the  custody  of  the  defendants  and 
therefore  confessedly  genuine,  though  they  do,  as  was 
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natural,   vary    .o.nowhat.      I    l.avo    aI«o   a   convey- 
ance from  l.nu  to  a  third  person  with  two  .si.natuX 
prove,    to  ho  hi,.     A  con,,ari.on  of  these  s  t"        ^ 
w.  1.  the  s.,,nature,s.lenieci  hy  hi.u  to  he  his.do:        n  v 
ju.l,.,.ent  altogether  outvvoi.h  his  denial.     My  ^^  ^ 
on  upon  that  point  i.,  that  the  n.ortga^.e  oci  a  .imr 
.ocov<..nant  upon  which  the  phtintiffs^td.:      ^  Z 
recovered,  was  executed  hy  l),,jald 

At  the  hearing  Mr.  0,s/«,.  applied  on  behalf  of  the  do 
fendants  Do.aU.  and  Iln.jk  McTaoisk,  for  leave    o  «  J 
a  «upple.nental  answer,   .setting  up  that  there  was  n 
a..«.gnnH.nt  to  the  plaintiff,  hy  J  ,w,/,f  ,,,;..,      J^ 
m  quosfon      If  there  could  he  any  danger    fS 
defendants  being  in  any  way  troubled  ify  th.M-  " 
ontat.ve,s  o  Arnold,  who  is  dead,  there  might  be  ,  o    e 

ZTr^r  ^.'^^'■^^^•""'  '^"^  ^'--  can°ben:.::; 
danger.  Ihere  ,s  reason  upon  the  evidence  to  believe 
m  the  existence  of  an  as,signment.  either  of  this  Lnl 
gage  by  rtself,  or  of  .several  securities,  includi .  :  , 
mortgage.  It  appears  clearly  enough  upon  th:  e  '"''"°•"• 
dence  that  the  plaintiff  was  entit  J  to  fu  h  Is^iJ,-" 
men t.  The  only  effect  of  granting  thi.s  appl2„ 
would  be  to  emba.rra.ss  the  plaintFff  by  a^iffieuu" 
which  IS  be«uJe  the  merits  of  the  case.  1  ther  fo  do 
not  ^Tant  it.  mtieioie  ao 

The  point  perhaps  most  free  from  ouestion  i„  tl  ■ 
.«.ta,  to  what  the  plaintifl-is  entitled  :!TZ^^ 
UtUr^n.  „  entrtled  to  under  the  .nortga^e,  of  IS  3 
I  am  however  also  „f  opinion  t|,at  the  transactions  of 
1872  are   uceessfully  irapeaehed  ;  and  that  the  plaintiff 
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HoLTBY  V.  Wilkinson. 

Will,  constr'tction  of—  Vested  reviaimler—FaUa  demonstratio, 

A  testator  devised  certain  real  estate  "to  be  owned,  possessed,  and 
inherited  by  my  wife  during  her  natural  life  subject  to  the  further 
provisions  of  my  will,"  followed  by  a  devise  to  "  W.  G.  when  he 
is  of  the  age  of  twenty-thre"  years,  two  hundred  acres,  or  if  sold 
before  he  arrives  at  the  years  mentioned,  that  some  other  lot  of 
land  or  money  amounting  in  value  to  the  above  mentioned  lot  be 
given  him  in  lieu  thereof." 

Held,  that  the  wife  took  a  life  estate  with  a  vested  remainder  over 
to  jr.  (?.,  and  the  testator  having  shortly  before  the  date  of  his 
will  contracted  for  the  sale  of  the  land  so  devised,  that  the  estate 
of  W.  0.,  who  died  during  the  life  of  the  widow,  and  before  he 
had  attained  twenty-three,  was  entitled  to  the  proceeds  of  such 

sale. 
Held,  also,  that    "  two  hundred  acres  of  land,  the  west  half  of  lot 
No.   14 "  was  faUa  demonstratio  of  the  west  half  ;  the  testator 
having  referred  to  the  who!  a  lot  a3  being  two  hundred  acres  in  a 
subsequent  part  of  the  will. 

This  was  a  suit  by  the  executors  for  the  construction 
of  the  will  of  the  late  Robert  Gardner,  who  died  in  the 
month  of  November,  1S80.  It  was  admitted  at  the 
hearing  of  the  cause  that  Walter  Gardner  in  the  will 
named'was  illegitimate  and  had  died  unmarried,  having 
made  a  will  appointing  as  executor  the  defendant 
WiUdnson,  and  that  the  testator  owned  only  the  one 
lot  of  two  hundred  acres  in  the  township  of  Amaranth, 
and  that  he  died  without  having  any  children ;  that 
the  west  portion  of  the  lot  was  that  on  which  the 
improvements  had  been  effected,  while  the  eastern 
portion  remained  pretty  nearly  in  a  wild  state. 

Mr.  Morphy,  for  the  plaintiffs. 

Mr.  Mulock  and  Mr.  Milligan,  for  the  defendant 

WiUdnson. 


Mr.  Plumb,  for  the  infant  defendants. 
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ih^l'i?r!l^'  ^"'  *^'  "^^'''  defendants  against  whom 
the  bill  had  been  taken  pro  confesso. 

W^^^%  (cO,^i^./o«,  V.  Bigeloro  (e),  Booth  v.  Booth  (f) 
Phipps  V.  ^^.r.s  (g),    Walker  v.  J/ou-.r  (/.)    Re  The 
f '^^'^-jf-'--lI-Porial  statute  (i),  Zllv 
ffmvoodUUVolanr.Fo^,  (l^,FerJ^.    W Halt  (I) 

eases,  882 ;  H<nvlans  on  Wills,  254,  were  referred  to. 

Spragge,  C.-The  will  that  is  before  me  for  con     . 
struction  in  this  suit  is  that  o.f  Bo.erGaJnrZd 
bears  date  18th  October,  1870.     The  testator  dLl  in 
the  followmg  month.     The  will  was  drawn  up  by  a 

time  111  of  the  disease,  typhoid  fever,  of  which  he  died 
After  directing  payment  of  his  debts,  the  will  proceeds  ^u^«me„t. 
thu.  :  I  wil  and  bequeath  that  all  my  property,  real 
or  personal,  that  is  to  say,  real  estate  or  pei'onJl' pro- 
perty, be  owned,  possessed,  and  inherited  by  mv  wife 
Marutte  Gardner,  during  her  natural  life,^!^!^; 
the  further  provisions  of  this  my  will  so  that  all 
c  aims  set  forth,  or  hereafter  mentiLed.  be  ^aid ^  ht 

make  cio'l  '7T'  ,"'"''  ''  '^^  ^^  "^^'  ^  "-^^^e 
make  good  all  the  claims  to  the  different  parties  or 

objects  hereinafter  mentioned  of  either  real  estate  or 

personal  property,  or  in  any  wise  in  this  my  last  will 


(a)  3  Rep.  19. 
(c)  3  B,  C.  C.  471. 
(e)  19  Gr.  549. 
(.'/)  0  01.  &  F.  583. 
('■)  26  Gr.  420. 
(^■)  15  U.  C.  C.  P.  5G5. 
{to)  5  O,  S.  639. 
(o)  12  M.  &  W.  279. 


('>)   5  Gr.  562. 
(d)  1  Burr.  238. 
( f)   4  Ves.  399. 
(/')  16  Beav.  365. 
(,;■ )  22  Beav.  488. 
(/)  20  U.  C.  R.  044. 
{")  31  U.  C.  R.  38. 
(p)  L.  R  3  C'li.  D.  703. 
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I  will  and  bequeath  to  Walter  Gardner,  the  adopted 
boy,  that  when  he  is  of  the  age  of  twenty-three  years, 
two  hundred  acres  of  land,  the  west  half  of  lot  No. 
fourteen,  eighth  concession,  township  of  Amaranth,  Co. 
of  Wellington  ;  or,  if  sold  before  he  arrives  at  the  years 
mentioned  in  this  will,  that  some  other  plot  of  land, 
or  money  amounting  in  value  to  the  above  mentioned 
lot,  be  given  him  in  lieu  of  said  lot." 

In  a  subfBequent  part  of  the  will  he  enumerates  what 
he  calls  "  the  different  properties  or  estates  of  which  I 
hold  as  being  my  real  estates,"  and  among  them,  "  lot 
No.  fourteen,  being  two  hundred  acres,  eighth  conces- 
sion, township  of  Amaranth,  Co.  of  Wellington."  And 
he  proceeds,  "I  will  and  bequeath  that  my  whole 
estate  (after  the  death  of  my  wife,  which  she  is  only  to 
enjoy  the  benefits  accruing  therefrom  while  she  lives,) 
be  equally  divided  between  my  brothers,  Luke  Gard- 
ner's, Joseph  Gardner s,'M.rs.  Catharine  Watkins's,  and 
my  deceased  sister  Mrs.  Sarah  Hutchinson's  children  or 
Judgment,  ^.j^g^j.  j^eirs ;  should  no  heirs  of  any  of  the  above  be 
alive,  that  it  go  to  the  next  in  heirship.  I  will  and 
bequeath  the  use  of  house  and  garden  on  the  south- 
east comer  of  lot  No.  five,  first  concession,  west,  Toronto 
township,  county  of  Peel,  to  Ann  McQueen,  during 
her  natural  life." 

"  I  will  and  bequeath  that  my  executors  and  execu- 
trix have  the  power  to  dispose  of  the  property  if  they 
think  proper,"  and  he  appoints  the  plaintiffs  to  be 
« the  executors  and  executrix  to  carr^  this  my  last  will 
and  testimony  into  effect." 

On  the  1st  of  May  next  before  the  date  of  the  will 
the  testator  had  contracted  in  writing  with  one  Hugh 
Smith,  to  sell  to  him  the  west  half  of  lot  14,  the  lot 
mentioned  in  the  devise  to  Walter  Gardner,  for  S900, 
payable  by  instalments,  the  first  of  which  was  to  accrue 

due  1st  May,  1871. 

The  testator  had  no  children,  he  had  adopted  Walter 
Gardner  (who  was  or  was  supposed  to  be  illegitimate,) 
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When  he  was  an  infant.     Wcdter  Gardner  survived  the 
testator,  and  attained  hia  majority  and  made  a  will  •  -v-- 
his  executor  is  made  a  party.    He  died  under  the  a^e    ^T' 
of  twenty-three  years.     The  sale  of  the  west  half  of  lot  ''"''°""- 
14  to  SmUh  was  carried  out  by  the  executors 

Ihe  prmcipal  question    raised  is,  whether  Walter 

In  the  devise  to  Walter  the  word  "that"  is  merelv 
superfluous,  and  the  devise  to  him  is  "  when  he  is  of  the 
age  of  twenty-three  years."   These  words,  by  themselves 
alone  would  clearly  create  a  contingent  interest  onl^ 
The  question  i.s,  whether  this  devise  falls  within  the 
class  of  cases  where  there  is  a  devise  to  some  person 
until  a  person  to  whom  there  is  a  devise  in  remLider' 
attains  his  majority  or  such  age  as  the  testator  miy 
appoint,  when  the  remainderman  shall  take      It's 
clear  that  in  such  case  a  vested  interest  passes.    Boras- 
tons  Case  (a)  was  a  case  of  that  class.     So  was  the  e.1 
of  ifa.>^.  V  n.,ard  (6),  where  a  man  de4ed  an      — 
0  hxs  wife  til  his  son  should  become  of  age,  and  when 
.     his  son  should  attain  to  his  age  then  to^his  son  and 
his  heirs.'     The  testator  died,  the  son  lived  to  the  T^e 
of  thirteen,  and  died.     It  was  held  that  the  devi  e  to 
the  son  conveyed  a  vested  interest.     Goodtitle  ex  clem 

establish  the  same  rule  of  construction,  and  it  appears 
from  the  cases  that  the  rule  is  the  same  whether  the 

Zl^t.^:^^"::'^"^'^^''''''''''''  ^^^  ---time 
to  the  benefit  of  the  remainderman,  or  of  the  person 

haying  the  intermediate  estate,  or  the  general  purposes 
of  the  estate  of  the  testator.  puiposes 

Lord  Chief  Justice  Tindal  delivering  the  opinion 
of  the  Judges  in  Pldpps  v.  Ackers  (e),  referrL  to 
Bora^ton^s  Case  and  the  other  cases  of  that  c  1  s  Ly^ 


(a)  3Kep.  19, 
(c)  I  Burr.  228. 
(e)  9  C.  &  F.  591 
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(6)  lEq   '.;,  Ab.  195  pL  4 
(d)  3  T.  JR.  41. 


'554 


CHANCERY  REPORTS. 


1881. 


Holtby 
VrUkiiuon. 


that  they  proceed  on  the  ground  "  that  the  estate  given 
to  the  devisee  on  his  attaining  twenty-one,  is  in  fact 
only  a  remainder,  taking  etiect  in  its  natural  order,  on 
th'!  determination  of  the  preceding  estates  ;  and  that 
the  attaining  the  prescribed  age  in  such  a  case  no  more 
imports  a  condition  precedent  than  any  other  words 
indicating  that  a  remairderman  is  not  to  take  until 
after  the  determination  o    the  particular  estates." 

The  will  before  me  dees  not  certainly  put  the  inten- 
tion of  the  testator  into  such  clear  language  as  was  the 
case  in  the  wills  refeired  to  in  the  English  cases  ;  but 
the  testator  was  inoios  consilii.  and  we  must  si^ell  out 
his  intention  from  his  whole  will  and  give  effect,  if 
effect  can  be  given  to  the  scheme  which  we  can  gather 
from  the  language  he  has  used  he  proposed  to  himself 
for  the  disposition  of  his  property,  bearing  in  mind  the 
rule  of  construction  that  the  law  leans  in  favour  of  the 
vesting  of  interests  devised  or  bequeathed. 

Now,  reading  together  the  first  and  secondly  quoted 
Judgment,  glauscs  of  the  will,  the  testator  does  by  the  first  give 
a  life-estate  in  all  his  real  and  personal  property  to  his 
wife,  subject,  however,  to  provisions  in  other  parts  of 
his  will  in  favour  of  other  persons,  and  the  first  excep- 
tion to  the  generality  of  the  provision  for  his  wife  is  the 
provision  for  Walter  Gardner,  and  the  provision  for  his 
wife  and  that  for  Walter  Gardner  consist  perfectly,  and 
there  is  no  difficulty  in  working  them  out.    The  wife 
takes  the  whole,  subject  to  exceptions;  as  to  one  of  these 
exceptions,  the  land  devised  to  Walter,  she  takes  it  with 
the  rest  until  Walter  attains  the  age  of  twenty-three, 
and  when  he  attains  that  age  then  he  takes  in  fee. 
This  is  substantially  the  same  disposition  as  was  made 
in  Manfield  y.Dugard,  and  the  cases  are  distinguishable 
only  in  the  mode  of  expression  in  the  two  wills.    They 
both  have  this  in  common,  that  the  estate  prior  to  the 
attainment  of  the  age  of  the  remainderman  has  been 
given  to  a  third  person,  as  put  by  Tlndal,  C.J.,  in  Phlppa 
V.  Ackers  "  either  for  the  benefit  of  the  devisee  himself 
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h  s  mmonty,  o,-  as  .a  this  case  until  he  should  attain 
the  age  of  twenty-thvee.  My  conelusion,  the.-eforo  is 
that  the  estate  of  Walter  Gardner  is  entitled  ' 

of  th.T  '•  */Tf  ■•'=P"8"""y  in  the  subject  matter 

^nce~li  .       -.r"  '"'"  °'  '°'  f*"-  '*."  in  ™«k  « 
onoTantl  >         ''f''""'- in  feet  owned  the  whole 

bemg  200  a.res/'    If  the  devise  had  been  the  convert 
of  this,  and  had  been  of  lot  U,  containing  100  aerl'l 
suppose  the  whole  lot  would  have  pass"  d  under  the 
rule  /ate  demmvstmtio  non  noeet.    All  that  is  certain 
upon    h.s  devise  is.  that  either  the  whole  or  a  Mf  „f 
the  lot  was  intended.     It  is  difficult  to  resist  the  con 
™t.on  that  the  testator  was  not  correctly  unders  ood 
by  h,s  amanuensis,  probably  in  two  points'^  the  n„,ber 
of  acres  and  the  half  of  the  lot.     I  infer  tl,»  l,f, 
probable  fro.  the  circumstance  o'ZtXutnU 
lot  havmg  been  sold  by  the  testator  not  long  before   "."».• 

ciW  fro°m  tlTr'"''  '^tr'"^^^"'^   *■'■  *e  eases' 
rated  fiom  the  Common  Pleas  and  the  old  series  of 

Queen  Bench  Reports  do  not  assist  in  the  constr  ction 

of  this  dev..,e.     One  thing  appea,.  to  me  certain  tto 

sty  vt  th..r«,f  ""'  ''"'=  ™''"'  -'•^'  h»  i=  n-d    to 
say  v,z.,  that  200  acres  was  the  west  half  of  the  lot 

for  the  w,il  itself  contai:,s  internal  evidence  that  he 

knew  the  fa.t  to  be  otherwise.     There  is  the  -u    as  to 

repugnancy  m  Wills  (a),  that  the  clause  or  ^ift  wMch 

comes  ast.  which  is  nearest  inposition  to  the°e„d:f  1 

w  11,  shall  prevail.    I  confess  I  do  not  think  that  th! 

that  th.   IS  rather  a  case  of /«;„.  denwnslratlo.     It  is 

c^ar  that  ,t  was  the  intention  of  the  testator  to  devise  to 

Faster  oneof  the  halves,  the  oast  or  west  half  of      ,4 

H,s  havmg  contracted  for  the  .sale  of  the  west  half  is' 


if' 


(a)  Flood  469. 
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not  sufficient  to  negative  this  clearly  expressed  inten- 
tion, especially  looking  at  the  terms  of  the  contract 
which  provides  for  forfeiture  in  case  of  default ;  and  to 
the  power  given  by  the  will  to  the  executors  to  sell 
any  of  the  properties  devised,  the  devisees  in  that  event 
taking  the  proceeds  of  sale  in  lieu  of  the  property  in 
specie"  I  think  the  will  cannot  be  intrepreted  as 
devising  the  whole  lot  to  Walter,  but  his  estate  is  in 
my  opinion  entitled  to  the  proceeds  of  the  sale  of  the 

west  half. 

The  costs  of  this  litigation  must  come  out  of  the 

estate  of  the  testator. 


CoLLARD  V.  Bennett. 

Fraudulent  conveyance  -Husband  and  ivlfe-Statute  of  Elizabeth. 

The  defendant  B.,  who  wa..  carrying  on  a  thriving  t"«iie8s^  'f  d 
possessed  of  personal  property  to  the  value  of  about  f  1.000,  his 
debts  npt  exceeding  half  that  sum,  in  1876  bought  some  land  which 
he  had  conveyed  to  his  wife,  who  had  been  instrumental  mincreas- 
ing  the  earnings  of  her  husband.  It  was  shewn  that  aU  debts  due 
by  B  at  the  time  of  the  settlement  had  been  paid  before  the  insti- 
tution of  this  suit  by  the  plaintiff,  whose  debt  had  accrued  after 
this  conveyance.  . 

Held  under  the  circumstances,  that  the  plaintiff  was  not  m  a  posi- 
tion to  impeach  the  conveyance,  as  it  had  not  been  made  with  a 
view  of  placing  the  property  beyond  the  reach  of  future  creditors. 
In  1877  B,  being  in  difficulties,  could  not  obtain  credit.  In  1878  the 
debt  to  the  plaintiff  was  contracted,  and  in  the  same  year  B.  made 
additions  to  the  house  on  the  land,  which  he  paid  for. 
Held,  that  in  respect  of  the  money  so  expended,  the  case  came  withm 
the  principle  of  Jackson  y.  Bowman,  ante  volume  xiv.,  page  156. 

This  was  a  suit  instituted  by  the  plaintiff  against  the 
statement.  ^^^^^^^^^^  seeking  to  have  a  conveyance  of  certain 
lands  purchased  by  the  defendant  Bennett,  and  which 
at  his  instance  were  conveyed  by  the  vendor  to  Ben- 
nett's wife  declared  fraudulent  as  against  creditors. 
It  appeared  that  in  August,  1876,  Bennett  had  pur- 
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chased  the  property  in  question  from  one  Bmthj, 
and  had  the  same  conveyed  to  his  wife  as  a  provision 
for  herself  It  was  shewn  that  all  the  debts  due  by 
Bennett  at  the  time  of  such  conveyance  had  been  paid 
off  prior  to  the  filing  of  the  present  bill,  and  that  the 
debt  due  the  plaintiff'  had  been  incurred  by  Bennett 
since  the  settlement  on  the  wife  had  been  made. 

The  evidence  had  been  taken  at  the  sittings  of  the 
Court  at  St.  Catharines,  in  the  Autumn  of  1880,  the 
nature  of  which  is  stated  in  the  judgment. 

Mr.  W.  Cassels,  for  the  plaintiff.     If  the  transaction 
was  really  intended  as  a  settlement  on  the  wife,  the 
husband  was  not  at  that  time  in  a  position  to  make 
any  settlement.     The  evidence  shews  that  the  purchase 
was  made  from  Beatty  in  1876,  and  in  1877,  the  hus- 
band was  in  such  difficulties  that  it  was  impossible  for 
him  to  obtain  any  credit,  and  yet  in  1878,  he  made  an 
addition  to  the  building  in  which  he  was  carrying  on 
his  business  of  hotel-keeper,  and  paid  therefor,  as  far  a,   ment. 
as  it  was  paid,  out  of  the  moneys  received  in  his  busi-     ^'°'° 
ness.     In  reality  the  husband  settled  or  attempted  to 
settle  all  his  estate  on  his  wife ;  and  this,  it  will  be  in- 
ferred, was  done  in  order  to  defeat  creditors,— future, 
if  Dot  then  existing  ones  :  Campbell  v.  Chapman  (ai 
McKay  v.  Douglass  (b),  Buckland  v.  Rose  (c). 

Mr.  Bethune,  Q.  C,  for  +^e  defendants.  There  was 
not  on  the  part  of  either  ot  .ne  defendants  any  attempt 
at  fraud,  neither  was  their  objecv  to  defeat,  hinder,  or 
delay  creditors,  The  object  of  both  parties  was  the 
laudable  one  of  honestly  endeavouring  to  obtain  a 
home  for  themselves  ;  and  that  it  should  be  held  in  the 
name  of  the  wife,  who  it  has  been  shewn  was  instru- 
mental in  earning  the  money  wherewith  the  property 
was  purchased: /TwTif  v.  Riley  (d),  Freeman  v.  Pope  (e). 


(a)  26  Gr.  240. 

(c)  7  Gr.  440. 

(e)  L.  R.  9  Eq.  206. 


{h)  L.  R.  14  Eq.  106. 
(d)  L.  R.  14  Eq.  180. 
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1881,  It  is  alleged  that  the  husband  was  not  in  a  condition 
^— ^ — '  to  make  such  a  settlement  or  provision  for  his  wife ; 
°  y"  the  facts  shew  the  contrary,  however,  His  debts  were 
of  but  an  inconsiderable  amount,  and  every  one  of 
them  was  paid  off  prior  to  the  institution  of  these  pro- 
ceodinss.  The  case  is  clearly  not  within  Campbell  v. 
Chapman,  so  strongly  relied  on  by  the  plaintiff. 

Mr.  W.  Cassels,  in  reply,  cited  Morton  v.  Nihan  (a). 
Crossly  v.  Ekvorthy  (b),  Inuin  v.  Freeman  (c). 

Spragge,  C. — I  will  assume  that  the  conveyance  by 
Bennett  to  his  wife  of  30th  August,  1876,  was  a 
voluntary  settlement.  Bennett  was  at  the  time  carry- 
inti-  on  the  business  of  a  hotel  keeper  at  Port  Robinson, 
and  part  of  his  business  was  the  boarding  and  lodging 
of  a  considerable  number  of  men,  averaging  some- 
where about  forty.  At  the  date  of  the  conveyance 
he  had  been  carrying  on  this  business  for  two  or 
r  Judgment,  three  years,  and  he  had  been  carrying  on  the  like 
business  before  that  at  the  St.  Clair  Flats. 

If  this  conveyance  were  made  with  a  view  to 
placing  this  property  beyond  the  reach  of  then 
present,  or  of  future  creditors,  or  if  the  effect  of  its 
being  made  was  to  leave  insufficient  property  of  the 
settlor  for  the  satisfaction  of  his  debts,  in  either  case 
it  would  be  void  under  the  Statute  of  Elizabeth.  It 
is  another  question,  which  1  will  come  to  presently, 
whether  this  plaintiff  is  in  a  position  to  impeach  it. 

The  sum  of  $1,400  was  paid  down  to  Beatty,  the 
vendor  of  the  property,  at  the  execution  of  the  deed. 
This  was  the  money  either  of  Bennett  or  of  his  wife. 
I  will  assume  it  to  have  been  the  money  of  Bennett. 
Bennett  was  largely  aided  by  the  personal  exertions 
of  his  wife  in  the  conduct  of  his  business,  and  spoke 
to  others  of  his   being  so.     I  refer  to  this,  not  a* 


(a)  5  App.  20. 


(6)  L.  Pv.  12  Eq.  158. 


(c)  13  Gr.  465. 
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giving  her  Jiny  claim  to  the  land  or  to  the  money 
with  which  it  was  purchased,  but  as  furnishing  a 
motive  in  the  mind  of  Bennett  for  having  the  con- 
veyance made  to  her.  It  was  looked  upon  by  both 
as  money  earned  largely  by  her  exertions. 

It  is  proved  that  he  was  at  the  time  carrying  on 
a  prosperous  business,  and  that  he  had  chattel  property 
of  the  value  of  from  ^800  to  $1,000,  and  it  appears 
from  the  evidence  that  his  debts  did  not  exceed  half 
that  amount.     So  that  taking  the  onus  to  be  upon  the 
wife  to  shew  that  the  settlor  was  then  in  a  position  to 
make  a  voluntary  settlement,  I  think  she  has  shewn  it. 
The  debt   upon  which  the  plaintiff  has  recovered 
judgment  accrued  after  the  settlement,  and  the  debts 
of  the  settlor  existing  at  the  date  of  the  settlement 
have  been  paid  before  the  filing  of  the  plaintiff's  bill. 
I  take  the  rule  to  be  that  the  subsequent  creditor 
cannot  under  such  circumstances  impeach  the  settle- 
ment.   An  exception  would  be,  I  should  say,  where 
the   settlement  is  made  in    order  to   defeat  future  J"''*"'''"" 
creditors.     My  conclusion,  therefore,  is,  that  the  settle- 
ment of  August,  1876,  is  not  successfully  impeached. 
The  bill,  however,  makes  a  secondary  claim  upon  the 
settled  property. 

In  the  summer  of  1878,  an  addition  was  made  to 
the   settled  property  with  moneys  which  I  take  to 
have  been   moneys   of  the  husband.    At  that  date 
things  had  become  worse  with  Bennett.     Before  that, 
as  his  wife  says  in  her  evidence,  he  was  not  to  say  a 
temperate  man,  and  the  bad  habit  had  grown  upon 
him.     Her  answer  to  one  question  was,  "He  would 
take  a  little  once  in  a  while,  nothing  to  do  him  any 
particular  harm,  up  to  a  year  or  so  before  he  went 
away."    He  left,  i.e.,  he  absconded  for  debt  in  June 
1879.  ' 

The  evidence  is,  that  the  plaintiff's  '  t  was  con- 
tracted in  1878— that  seems  the  date  agre=ed  upon  by 
the  parties.    In  1877  his  paper  would  no  longer  be 
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accepted  by  the  banks,  and  from  that  time  on  he 
became  embarrassed.  At  the  date  of  the  addition 
being  made  to  the  house  he  was  certainly  not  in  a 
position  financially  to  make  a  voluntary  settlement. 

1  think  the  case  comes  within  the  principle  of 
Jackson  v.  Bowman  {a),  and  that  the  decree  should 
be  mutatis  mutandia  in  the  same  terms.  I  think 
also  that  there  should,  as  in  that  case,  be  no  costs  paid 
either  to  or  by  the  wife. 


Hill  v.  Merchants  and  Manufacturers'  Insurance 

Company. 

Muttuil  Insurance  Company — Receiver — Assessment  on  premivm  notes. 

Where  an  application  was  made  to  the  Court  to  add  the  persons  who 
ha<l  signed  premium  notes  as  parties  in  the  Master's  office,  and  to 
direct  the  Master  to  assess  the  amounts  due  upon  the  notes,  and 
to  order  payment  of  the  same  to  the  Receiver  from  time  to  time, 
it  was  shewn  that  the  directors  had  not  mivde  any  assessments  upon 
the  notes  pursuant  to  R.  S.  0.  ch.  161,  sees.  45,  et  .seq. 

Held,  that  as  the  liability  attached  only  upon  such  assessment  by  the 
Directors,  the  Court  could  not  add  to,  or  alter  the  liability  of  the 
parties  who  had  made  the  notes  by  referring  it  to  the  Master  or 
a  Receiver  to  do  that  which  the  Directors  only  could  do ;  clause  75 
of  36  Vic.  ch.  44,  which  gave  power  to  a  Receiver  to  do  this, 
having  been  ommitted  from  the  Statute  on  revision. 

8t«t«meiit.  This  was  a  motion  by  the  plaintiff  on  petition  to 
add  the  makers  of  certain  premium  notes  given  by 
them  to  the  defendant  Company,  in  the  Master's 
office,  and  for  an  order  directing  the  Master  to  assess 
the  amounts  properly  payable  by  them  on  such  notes, 
and  that  the  parties  so  liable  should  be  directed  to  pay 
the  sums  assessed  against  them  from  time  to  time  to 
the  Keceiver,  the  Directors  of  the  Company  having 
omitted  to  make  the  required  assessment. 


(a)  14  Gr.  166. 
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Mr.  Du^,  for  the  petitioner  and  the  Receiver. 
Mr.  Osier,  Q.C.,  for  the  dofi-n.lants. 
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Mr.  Lazier,  for  the  makers  of  some  of  the  premium    '"•  Oo. 
notes  sought  to  be  added,  contra. 


Blakr.  V.C.-The  plaintiff  has  filed  his  petition, 
asking  for  an  order  adding  as  parties  in  the  Mas- 
ter's Oflice  all  persons  who  have  signed  certain  pre- 
mium notes,  and  directing  the  Master  to  assess  tho 
amounts  due  by  them,  and  ordering  from  time  to  time 
the  payment  of  these  amounts  to  the  receiver.    The 
undertaking  on   which   it  is  sought  to  make  these 
parties  liable  covera  "  whatever  assessments  the  direc- 
tors may,  from  time  to  time,  determine  or  as  they  may 
think  necessary  to  meet  losses  and  expenses."  &c.     It 
is  admitted   that  the  directors  have   not  made  the 
asessments  on  these  undertakings  in  respect  of  which 
it  is  sought  to  add  and  make  liable   these  parties. 
That  being  so,  I  cannot  alter  or  add  to  the  liability 
under  which  these  persons  have  come ;  and  refer  to 
the  Master  or  to  a  Receiver  the  fulfilment  of  that  con- 
dition on  which  the  liability  in  question  attached.    By 
sec.  41  of  36  Vict.  ch.  44, 0.,  it  is  enacted  that,  "said  notes 
or  undertakings  *   *  be  assessed  for  the  losses  and  ex- 
penses^ of  the  company,  in  manner  hereinafter  pro- 
vided."   Sec.  43 :  "  All  premium  notes  or  undertakings 
belonging  to  the  company  shall  be  assessed  under  the 
direction  of  the  board  of  directors."     It  is  on  these 
sections  the   undertakings  are  based,  and  following 
them  the  company  has  declared  the  condition  on  which 
the  liability  or  right  to  recover  arises,  and  from  this 
the  Court  cannot  vary.    These  sections  appear  as  45 
et  seq.  of  R.  S.  O.  ch.  161.    By  sec.  74  of  the  first  men- 
tioned Act  the  Lieutenant-Governor  in  Council  has 
power  to  appoint  a  person  to  examine  into  the  rffairs 
of  the  company,  and,  when  on  his  report  it  is  thought 
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1881.  advi.sal)le,  the  Attorney-General  has  power  to  apply 
to  one  of  the  superior  Courts,  which  may  appoint  a 
Receiver,  who  is  empowered  to  wind  up  the  affairs  of 
the  company.  By  sec.  7.'),  "  such  Receiver  shall  have 
power,  under  the  authority  of  the  Court  appointing 
him,  to  make  ail  such  assessments  on  the  premium 
notes  or  undertalvings  held  by  the  said  company  as 
may  be  necessary  to  pay  its  debts  and  claims  against 
it,  as  the  directors  would  have  authority  to  make ; 
and  the  notice  of  assessment  may  bo  given  in  the 
same  manner  as  is  hereinbefore  provided  :  and  the  said 
Receiver  shall  have  the  like  rights  and  remedies  upon 
and  in  consequence  of  the  non-payment  of  such  assess- 
ments as  are  given  to  the  company  or  the  directors 
thereof."  These  sections  uuvdu  i)rovision  for  the  difH- 
culty  in  the  present  case  ;  but,  on  the  revision  of  the 
Jndgmcnt.  Statutes,  no  doubt  thinking,  as  Mr.  Osier  suggested, 
that  such  provisions  would  interfere  with  the  rights 
of  the  Dominion  Legislature,  were  struck  out  by  cap.  7, 
40  Vict,  Sched.  A.  147.  The  provision  for  giving  these 
powers  to  the  Receiver  were  omitted,  and  the  present 
sec.  78  does  not,  consequently,  contain  the  provision 
found  in  the  earlier  enactment.  I  do  not  think,  even  if 
this  enactment  was  in  force,  I  could  allow  the  applicant 
the  benefit  of  it  in  these  proceedings;  the  steps  requin  d 
by  the  Act  should  have  been  taken — the  examinati.r  of 
the  affairs  of  the  company  by  an  order  in  Council  had, 
and  thereupon  an  application  by  the  Attorney  General 
to  the  Court  for  a  winding-up  order.  I  must  refuse  the 
a   "■lic9.tion,  with  costs. 
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The  Mcskoka  Mili-  L'ompanv  v.  The  QjrEKN. 

1  m<-ttr.e—(;uiiU.  •«.-'. 

In  or,lor  to  o.tul.liHh  u  right  to  ,l„,„a«„«  „«  again.t  the  (Town  for 
hav.„«.  an  allog.l.  ol.tructc.l  tho  How  of  wuL-  to  t      .  iZ"  £ 
B»l.,l.untH  .t  is  nawnhent  on  the  .up,.li.ntH  to  .how  t."     1   ,1 
he  natural   vohnnu  of  water  fornuMK  the  ntrea.n  roaohe.   thX 
null  on   aecount   of  ,ueh  alleged  ..hBtructi.m  :  therufce    where 
a^^peared  upon    he  cvi.lenco  that  certain  watern  alkJl  T  1 ,  ve 
been  ponned  hack  hy  a  dan.  would  never  have  reaehecUhe     ilt  , 
he  HupphantH    an.l   the  .xtre.ne  a„.l  unprecedented  dry^      1 
he  H,  ,,ul  had  an  approeiahle  etteet  upon  the  supply  TZ^ 

that ;:;    '7  "r"  '•'  ""*  ''"^"^"'  ""^  i-t'tion/whLhaCd 

that  the  suppl,ant«  Hu.tained  .lan.age  by  the  erection  of  a  k 
ocrost  the  river,  above  tlieir  mill. 
The  maxim  that  the  Crown  can  .lo'no  wroni;  annlies  h.  „ll       i  * 
tiou«aot.of  thooHiee.  of  a  puhUo  ..ep^rtlf    ^    ,     fl     l'^ 
potation  o   r.«ht  will  not  lie  for  such  alleged  wrongful  actJ  Z^^ 
.10  Mot.  eh.  13.  (.).,  whieh   creates   no   new  riuUf   in   fi,        \-    ^ 
against  the  Crown,  hut  relate,  rather  to  ^Icedte  o";/'^  ^"''^"* 

au  honze.l  by  .Statute,  would  be  against  the  subject  who  cUJt 
ted  the  wrong,  and  not  against  the  Crown 
Indealing  with  the  question  of  costs  upon  a  petition  of  right  the 
aa.ne  rule  wdl  be  applied  as  if  the  question  L  one  betw'n  sub 
ec  and  subject ;  therei-  ,■«,  where  on  a  petition  of  right  th  CrowL 
mstead  of  demurnng.  went  to  a  hearing.  The  Court  [ .Spkao,  k  (^ 
o.nl,.mss.ng  the  petit.,.u,  allowed  to^he  Crown  sLZr^ly 

IJby  deirr  '-'-'  '-'  "'^  "^^^"^^  "^  *^^  ^'™^- 

h7nellTr1i",f  '^J1^'""  ofright  presented  statement. 
by  The   Mushoka  MM  and  Lumber   Co.  and  John 
Conly  Huyhson,  of  the  dty  of  Albany,  and  Anson 
Green  Phelps  Dodge,  of  New  York,  who  had  carried  on 
business  under  the  .stylo  or  firm  of  Hughson  S  Co   sett- 
ing forth  that  the  suppliant  cunipauy  was  duly  incor- 
porated  by  letters  patent  on  the  28th  of  January  1875 
under  the  Act  in  that  behalf  and  were  engacred  in 
manufacturing  deals  and  other  materials  at  the  mouth 
of  the   Muskoka   river;    that    the   petitioners   were 
assignees  by  purchase    of  254  acres  of  land  at  the 
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1881.    mouth  of  said  river,  which  had  been   expressly  sold 
sTXTa  ^'^^  granted  by  the  crown  to  one  Louis  Hotchlciss  in 


Mill  Co 

V. 


1870  as  a  mill  site,  and  were  by  him  bought  for  that 
TheQue.„.  purpose,  and  afterwards  by  the  firm  oi  Hwjhson  &  Co. 
from  him  for  a  like  purpose,  which  lands  were  in  the 
said  petition  particularly  described  by  metes  and 
bounds,  including  a  small  island  lying  a  short  distance 
to  the  eastward  of  the  most  westerly  mouth  of  the 
said  river,  and  shewn  on  a  plan  accompanying  the 
petition,  as  "  Sandy  Island." 

The  petition  further  set  forth  that  a  very  large  sum 
of  money  had  been  invested  by  Hotchkiss  and  by  the 
firm  of  Huglison  &  Co.  in  the  erection  of  mills  and 
other  works  on  the  said  premises,  in  the  belief  and  on 
the  faith  that  they  would  have  and  enjoy  the  free  and 
uninterrupted  use  of  the  waters  of  the  river  as  they 
were  entitled  to  do,  and  the  said  mills  and  other  pro- 
perty belonging  to  the  said  Hughson  ^  Go.  were  duly 
sold   to  the   petitioners,  and   the  equitable   interest 
Statement,  therein  became  vested  in  the  petitioners  under  a  trust 
deed  referred  to  in  the  letters  patent,  and  the  peti- 
tioners since  the  date  of  the  said  patent  were  entitled 
to  the  said  premises,  and  to  all  the  assets,  rights,  and 
privileges  of  the  said  firm  of  Hughson  <&  Co.,  in  respect 
of  the  business  formerly  carried  on  by  them,  the  said 
Hughson  &  Co.,  at  the  said  mills ;  that  amongst  other 
assets  so  vested  in  the  petitioners  was  a  claim  against 
Her  Majesty  the  Queen  for  damages,  which  in  the 
autumn  of  the  year  1871  were  claimed  by  Hughson  & 
Co.,  and  in  respect  of  which  a  petition  had  been  pre- 
sented to  the  Lieutenant-Governor-in-Oouncil  on  the 
1st  of  October,  1872,  by  them,  which  petition  was 
continued  in  the  name  of  the  said  firm,  and  had  only 
recently  been  disposed  of  by  a  suggestion  made  by  the 
Hon.  the  Commissioner  of  Public  Works,  that  it  would 
have    been  more    satisfactory  to  raise   the  matters 
involved  in  the  petition  by  way  of  petition   of  right, 
and  the  delay  in  getting  the  said  petition  disposed  of 


CHANCERY  REPORTS.  -«« 

065' 

was  the  sole  reason  for  the  petitionei-s  not  having    1881 
proceeded  by  petition  of  right  at  an  earlier  date         °  ^ 

whlh  [ho  s'aTlt"  r'  'T.'^'  "-".-tanees  under    SfSS" 
wnicn  tne  said  Hughson  &  Go  claimPfl    ar^A     i      ^-l         ^- 

petitione,.  eiaimed  ieh  damage     (TClt^c:         """ 
were  at  and  before  the  time  of  ti>e    ccu^trof  the 
aUeged  damages  the  owners  of  and  were  work  „g  J 
on  the  said  premises,   where  they  had   eir-ht^  m„„ 
emP%od  besides  three  tugs  and  ba„SlX!'  d 
about  forty  men,  in  all  about  120  men,  (2)  tlfiid 
m,l  s   were  dependent  .olely  on    the  wate  J  „f   the 
Muskoka  river  lor  the  power  necessary  to  work  them 
and  had  always  been  worked  thereby  •  (31  th.t  M  ' 
stream  of  the  said  river  ™  through  Z'^^ 
and  Hngl^on  &  Co.  were  entitled   to   the  Ue  „S 
umnterrupted  use  of  the  said  stream  for  the  plo"e 
01  propelhng  the  said  mills  in  common  with  Xr 
persons  u,mg  the  stream;  and  at  and  before  he  ti^« 
of  he  grant  of  the  said  lands  to  the  ^idMotcm" 
and  until  tlie  time  hereinafter  mentioned,  tfe ttte  J  s»u.».. 

out  ,    T"  '"■  *""«''  *°  »"  P-«>i-»  with- 

out any   hindranee.  and  hugh.o,,  s  Co.  and   tl  Jr 

stream  for  all  time  to  come.  (4)  In  the  early  part  of 
September,  1871  the  supply  „f  water  at  the  faid  mill 
became  so  small  that  Jlugl^on  i-  Co.  were  obi"!  d 
to  reduce  their  working  force,  which  they  d.d  to  the 
utmost  practicable  extent,  but  they  could  not  .tduee 
It  i  «''"«"-™™'o  with  the  necessities  of 

the  case   as  the  engagements  for  service  made  with 
some  01  the  men  were  of  such  a  nature  as  to  prevent 
^«!,W  <fc  fo.  from  summarily  discharging  them    (5 
durmg  that  month  the  water  fell  so  Lch  that  thi 
wort,  of  sawing  ceased,  but  for  the  reason  above  alleged 
^V«o«  A  Co  were  obliged  to  pay  wages  to  men  who 
were  engaged  by  the  year  or  tor  the  season,  althol.h 
the  men  were  not  required,  involving  great  l„,,,  ■  "o 
further  loss  was  incurred  during  the  month  of  Septan 
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1881.    ber  and  part  of  October  by  Hughson  &  Co.,  in  conse- 
Mufioka'  l"*^^*^*^  ^^  ^^^^^  having  three  tugs  and  their  consort 
Miuco.    barges  idle  for  a  period  equal  to  two  trips  to  Buffalo, 
The  Queen,  or   of  the  Carriage  ol  3,000,000  feet  of   timber ;   (7) 
besides  all  these  expenses  they  had  to  keep  on  hand  a 
large  stock  which  otherwise  would  have  been  carried 
to   market  and   disposed  of,    and  they  also  suffered 
loss  and  damage  from   their   not  being  able  to  fulfil 
engagements  for  the  delivery  of  material  which  they 
engaged  to    deliver;  (8)    the    sums    of    money  paid 
out  by  Hughson  &  Co.  for  the  services  of  men  and 
vessels  during  this  time,thus  engaged  while  unemployed, 
amounted  to  SG,0OO,  which  with  interest  at  G  per  cent, 
amounted  at  the  time  of  filing  the  petition  to  about 
$10,000;    (9)  that  Hughson  S  Co.  at  first  supposed 
that  the  scarcity  of  water  was  owing  to  natural  causes, 
but  they  afterwards  discovered  on  sending  men  up  the 
stream  towards  lake  Muskoka  that  it  was  owino-  to 
the  erection  of  a  dam  under  the  direction  of  the  Public 
statement.  Works  Department,  at  the  outlet  of  the  river  from 
that  lake,  and  on  applying  to  that  Department  they 
were  informed,  as  the  fact  was,  that  the  said  dam  had 
been  put  there  at  the  request  of  some  steamboat  owners 
so  as  to  raise  the  water  in  the  lake.     The  petition 
further  set  forth  that  Hughson  d'  Co.  had  been  content 
to  forego  any  other  claim  for  damages  than  that  for 
money  actually  expended,  if  an  early  settlement  of 
their  claim  were  made  ;  but  that  the  petitioners  had 
been  so  much  inconvenienced  by  the  non-settlement 
thereof  that  they  considered  themselves  justified  in 
claiming,  as  they  did,  such  additional  damages  as  beinff 
justly  payable  to  them,  which  amounted  to  $10,000, 
and  the  petitioners  submitted  that  under  ch.  28  of  32 
Vict,   they  were   entitled  to   compensation    for   such 
damages  ;  also,  that  independently  of  that  statute,  and 
as  assignees  of  Hughson  d-  Co.,  they  were  entitled  to 
such  damages,  and  that  Her  Majesty  could  not  derogate 
from  the  right  of  Hughson  d:  Go.  to  have  the  free  use 
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proper  compensation  for  any  injury  sustained  bv  anv  ^<— ' 
dero  at,      .herefrom.     The  petitioners  also  submitted   M^ 
that  the  Department  of  Public  Works  1  n.l  r.  ,       "^"^       1''°' 
to  interfere  with   the  free  coul't     ^1  Tt  1':^  """^'"• 
derogation  of  the  rights  of  Hu,kson  Tco^oTs    o 
deprive  them  of  their  right  thereto  or  to  dam'ages 

The  petition  further  stated  that  the  Department  of 
Public  Works  had  at  times  assigned  as  a  reason  for  thf 

3r;  ^T  f "  ^"t  ''  '''  Pe^^tionlftha 
mighson  d  Co.  had  wrongfully  had  the  said  dam 
perced  ,o  as  to  let  the  water  run  out  more  apUUv 
and  that  therefore  they  were  not  entitled  to  demand 
any  compensation  for  the  injury  sustained;  but  that 
Sugkson^  Co.  denied  all  participation  in  or  know 
ledge  of  the  act  of  piercing  said  dam 

The  petition  also  alleged  that  it  was  doubtful  whether 
under  the  trust  deed  referred  to  the  legal  title  to  the 
claim  of  ^,,^A.o^  S  Co.  passed  to  the  petitioners  and 
or  that  reason  the  said  Hugkson  ct-  ^'had  consented  --.t. 
to  become  parties  to  the  petition,  and  to  do  any  act 
hat  might  be  necessary  to  realize  the  said  claim  Tn 
behalf  of  the  petitioners. 

The  suppliants  The  Muskoka  Mill  and  Lumber  Co 
therefore   prayed  that  they   might  be  paid  the  said 
sums  of  SG,600  and  610.000.  or  s^ch  larger  .sun  as  they 
might  prove  themselves  entitled  to  uncter  thrclcuZ 
stances  sated,  together  with  interest  thereon,  from  the 

um  of  Se.GOO  were  advanced  or  the  damages  were 
sustained:  and  for  further  and  other  relief 

AtI!irT''  '^'1?'  !^'"-  ^^^^•^^■^^<>^^«^.  Her  Majesty's 

Attorney  General  for  Ontario,  admitted  that  the  peli- 

loners  were  working  mills  at  the  mouth  of  the  Muskoka 

nver  at  the  time  mentioned  in  the  petition,  but  whether 

ey  wei.  entitled  to  the  free  and  unint  rrupted  u  e 

of  the  said  stream  in  the  manner  therein  stated,  and  as 

to  all  other  matters  in  the  said  petition  mentioned  h^ 


if" 
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left  the  petitioners  to  prove  the  same ;  that  the  Gov- 
''■""Y— ^  eminent  of  Ontario  did,  in  the  autumn  of  1871,  in  the 

Muskoka     , 

Mill  Co.  interest  of  the  public,  cause  a  certain  temporary'  dam 
The  Queen,  to  be  placed  at  the  outlet  of  said  stream  from  lake 
Muskoka,  for  the  purpose  of  improving  and  rendering 
possible  the  navigation  of  the  waters  of  lakes  Muskoka 
and  Rosseau,  but  put  the  petitioners  to  the  proof 
that  the  supply  of  water  to  their  mill  was  thereby- 
rendered  insufficient,  or  that  any  loss  or  damage  accrued 
to  them  by  reason  of  such  erection ;  that  a  permanent 
dam  for  the  purpose  before  stated  had  since  been 
erected  by  the  Government  of  Ontario  in  the  place  of 
such  temporary  dam,  and  that  the  construction  and 
maintenance  of  such  permanent  dam  had  been  of  great 
advantage  to  the  petitioners,  and  more  than  compen- 
sated them  for  any  loss  or  damage  sustained  by  the 
erection  of  such  temporary  dam. 

The  answer  also  submitted  that  if  the  petitioners 
were  entitled  to  any  compensation — which,  however, 
statement,  j^  ^j^  ^^^^  admit— under  the  provisions  of  the  Act 
respecting  the  public  works  of  Ontario,  all  claims  against 
the  Crown  falling  within  the  scope  of  the  said  Act, 
provisions  are  therein  made  for  the  disposal  of  such 
claims  by  arbitration  and  not  by  application  to  the 
Court ;  and  that  the  petitioners  had  never  submitted 
their  claims  for  damages  to  arbitration  under  said  Act, 
and  that  they  had  lost  their  right  so  to  do,  if  any  they 
ever  had,  by  reason  of  not  having  filed  their  claim  with 
the  secretary  of  the  Department  of  Public  Works  as 
required  by  such  Act. 

The  answer  further  alleged  that  the  petitioners,  or 
some  or  one  of  them,  or  some  person  or  persons  in  their 
employ,  and  by  their  directions  did,  on  or  about  the 
6th  day  of  October,  1871,  wrongfully  enter  upon,  break 
down  and  destroy  the  said  dam  so  erected  by  and  being 
the  property  of  the  Government,  as  aforesaid,  and 
thereby  caused  great  damage  and  loss  to  the  Govei'n- 
ment  amounting  to    several    hundred   dollars ;    and 
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claimed  by  way  of  cross-relief  an  amount  thereof  and     I«SI 
payment  „  the  amount  that  might  be  found  due  ^  w 

the  Court  aTT*;'""'.  ""■  '^'""™='  "'  ""^  ''"»S»  "f  """' 
natureofM        .  "■  '",""=  """»»  »'  1878.    The  T..Ji«^ 

ludgment.         ™'™"  *^"  "'^"-<'  Wa,.  in  the 

intended  to  beiz:d;%rg..:fra^Xlr:L' 

rt'fb™";-  "  'r  "°  "'"'^  '"  ^  -^^  likethep« 
tha  the  aet  complained  of  was  done  for  the  beneflt  ^r 
m  the  interest  of  the  DuhhV     Tt  ™      v    ^,     °™™'  •" 

objection  would  b  a  g^  undfor "eZin  '  ™'''  '" 
the  effect  of  which  mi-ht  he  !  "''"""«,''"  '-.Imrtion, 

Of  «,ewor.3  ^•^:X:::iz:'i^:^  -— 

not  for  refusmg  to  compensate  the  party  intred 
Indeed,  the  principle  of  compensation  is  elearlv  reen 
i..zed  in  the  4ct  relating  to  public  works  The  T^' 
does  not  establish  that  the  w'rk  had  P"""''^'""'^ 
skilfuUy  that  a.  little  datagTt  otibtl  Z  be" 
mflicted  on  the  suppliants;  and  which  had  it  been 

Public  Works  Act  Jv^sT^r    nTlTetes  Tnl 
in  cases  where,  as  between  subiect  and  1^1:^ 
probably  would  not  have   beenLT  rfl'^  f  I     ' 
damages.      They  refeiTed  fn  P.;^  ^^ght  to  claim 
o-jj  7,,        ieieiTed  to  Jiobinson  v.  Grave  ((A 

if«J/«0Z*  (d).  Simpson  V.  .ffart,«a„  (e),  Kerr  7 Cog. 


(a)  21  W.  R.  223. 
(c)  12  U.  C.  R.  510. 
(«)  27  U.  C.  R.  4(30. 
72— VOL.  XXVIII  OR. 


(ft)  L.  R.  2  C.  P.  Div.  572 
(d)  34  U.  O.  R,  at  195. 
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1881.    hill  (a),  Edinburgh  Life  Assurance  Co.  v.  Barnhart  {b), 
^-''  1  "-'  Lord  V.  Commissioners  of  Sydney  (c),  Clarke  v.  Bonny- 
Mui  Co.    castle    {d),  Miner  v.  Gilmour  (e),  Commissioners  of 
TheQuMD.  Public  WovJcs  V.  Daly  (/),  Goddard  on  Easements,  67; 
G'aZe  on  Easements,  76-84 ;   Angell  on  Watercourses 
(1877),  p.  272,  sees.  153b  and  161;  Phear  on  Water- 
courses, 19,  20, 22. 

Mr.  Edgar  and  Mr.  J.  S.  Cartwright,  for  the  Crown. 
The  foundation  of  the  claim  of  the  suppliants  is,  that 
the  Act  complained  of  was  wrongful ;  now  the  Crown 
is  never  liable  for  the  tortious  acts  of  its  servants 
either  under  the  Public  Works'  Act  or  the  Petition  of 
Rights'  Act :  Feather  v.  Regina  (g).  Grants  of  rights 
in  water  are  always  construed  strictly  :  Whitehead  v. 
Parke  (h).  Here  the  suppliants  are  entitled  to  the 
natural  flow  of  the  stream,  but  they  or  those  under 
whom  they  claim  title  had  constructed  a  dam  at  Moon 
river  and  it  is  not  shewn  in  this  case  that  there  was 
Argument,  ^^ter  enough  in  the  stream  without  the  aid  of  such 
dam  to  drive  the  mills  of  the  petitioners.  By  the 
letters  patent  making  the  grant  to  Hotchkiss  "the 
water  and  the  land  covered  with  water  "  are  expressly 
reserved  froru  the  grant ;  the  effect  of  this  we  contend 
is  to  place  the  grantee  in  the  same  position  as  if  the 
grant  had  been  of  lands  on  a  navigable  stream.  The 
rights  of  a  riparian  proprietor  are  based  upon  the  fact 
that  the  title  to  the  bed  of  the  stream  is  in  him : 
Fentyman  v.  Smith  (a).  Here  it  is  sufficiently  estab- 
lished by  the  evidence  that  the  real  cause  of  the  low- 
ness  of  the  water  at  the  mills  was  the  extreme  drought 
during  that  summer,  which  created  first  a  partial  and 
finally  a  complete  failure  of  water.     They  also  referred 


(a)  25  Gr.  179. 
(c)  12  Moo.  P.  C.  at  497. 
(e)  12  Moo.  P.  C.  131. 
to)  6  B.  &  S.  at  283. 


(6)  17  U.  C.  C.  P.  63. 
(d)  3  U.  C.  0.  S.  528. 
(/)  6U.  0.  R.  33. 
(/t)  2  H.  &  N.  870. 
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to  Casselman  v.  Hersey  (a),  Fewster  v.  Turner  (h) 
Johnson  V.  Neto  River  Co.  M  Brine  v  TlTn  \ 
Western  Ti  W  n^  fj\     rr-       ^''  ^^^^^'^-  ^''^  Great 

^ejma(/),Tr.ymoi.^/.  V.  Nugent {o),Wood  y.Waud  (h).  xhe 
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Muskoka 
Mill  Co. 

V. 
QUMU. 


Spiugoe,  C.-The  petitioner,'  ca.,c  is  that  they  have    8.P..  m 

their  imlls.  and  they  attribute  this  failure  of  water  to 
it^Vr'"^  •"'  «'»G-'''-™-t  at  the  head  ^? 
the  Muskoka  nver.    They  state  that  in  the  early  part 

small  that  they  were  obliged  by  degrees  to  reduee 
thejr  working  force  to  the  greatest  praeticable  exten 
that  dunng  that  month  the  water  fell  so  much  thai 
the  work  of  sawing  ceased;  that  during  that  montt 

(1?   .  :  i  i  '"■ ''°''"°''  *»  ""=  Li^tenantGoveraor 
they  stated  that  in  the  early  part  of   September 
the  supply  of  water  at  their  mills  became  so  sma  Uta 
they  were  obliged  to  suspend  work,  and  they  set  ortl    '--* 
the  loss  and  damage  thereby  occasioned  to  them  •  an 
they  state  that  upon  inquiry  a,  to  the  c^Tottl 
fSilure  in  the  supply  of  water  they  found  that  it  was 
occasioned  by  the  erection  of  the  Government  dim 
Mr  If^ksor,  a  director  of  the  petitionei-s'  comnanv' 
states  the  periods  and  in  some  decree  the  evtTr  ^i' 
manner  of  their  suffering  from  want      Ut  r  't^:^ 
having  during  August   had  a  sufficiency  of  wa  er 
they  stopped  running  at  night  about  1st  of  September 
they  shut  down  entirely  about   the  12th  or  loth  of 
September;  that  .he  water  was  failing  before  that 
that  the  mill  was  running  partially  for  Ibout  ten  days 
before  they  shut  down.  ^® 

J^:^PP^^^^^Jror^^  that  the  water  supply 


>  P  fi 


(a)  32  U.  C.  R.  333. 
(c)  2  E.  &  E.  435. 
(c)  24  Gr.  250. 
b)  6  B.  &  S.  22. 


{!>)  U  L.  J.  Chy.  161. 
W2B.  &S.  411. 
(/)  16  C.  B.  N.  ,^  ^t  352. 
(h)  3  Ex.  748. 
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1881.    at  the  mills  could  not  in  the  early  part  of  September 

' — ^^^  have  been  affected  by  the  Government  dam.    The  work 

Mill  Co.    of  ffettinjr  out  timber  was  commenced  about  the  21st 

V  o  o  ^^ 

The  Queen,  of  August,  and  occupied  about  two  weeks.  The  date 
of  the  commencement  of  the  actual  work  on  the  ground 
is  not  .shewn,  but  it  could  not  have  been  earlier  than 
the  4th  of  September,  the  last  of  the  planking  or 
sheeting  was  about  the  18th  or  20th  of  that  month 
in  the  interval  the  bents  or  upright;-,  were  put  in 
position,  then  the  stringers,  and  then  the  planking  or 
sheeting,  about  six  feet  in  width  of  the  latter  being 
left  open  until  the  last  day  of  that  work,  and  lastly  the 
brush  was  put  in.  The  witnesses  differ  as  to  the  effect 
produced  by  the  work  on  the  dam  as  it  progressed; 
some  say  that  it  impeded  the  tiow  of  water,  others  that 
the  tiow  of  water  was  not  impeded  until  the  planking 
was  completed,  and  impeded  but  little  until  the  putting 
in  of  the  brush.  Supposing  the  mill  to  have  shut  down 
on  the  14th,  that  was  preceded  by  about  ten  days  of 

Judgment,  partial  running,  say  from  the  4th  to  the  14th,  corre- 
sponding with  the  fii-st  ten  days  of  work  at  the  dam. 
From  the  nature  of  that  part  of  the  work  as  described 
by  the  witnesses  it  is  scarcely  possible  that  it  could 
have  appreciably  affected  the  supply  of  water  at  the 
mills.     I  have  put  it  as  if  the  supply  at  the  mills  would 
correspond  in  time  with  the  obstruction  at  the  dam ; 
but  from  three  or  four  days  to  a  week  must  be  allowed 
for  the  passage  of  the  water  from  the  one  spot  to  the 
other  as  appears  by  the  evidence ;  taking  this  at  five 
days  it  would  be  the  9th  before  the  effects  of  the  first 
bent  placed  in  position  could  reach  the  mills.     The  five 
days  from  that  to  the  14th   were  employed  in  the 
earlier  portion  of  the  work.    It  is  not  exactly  described, 
but  from  what  is  said  of  it  I  take  it  to  have  been  open 
work,  which  could  have  done  no  more  than  retard  for 
a  short  time  the  flow  of  a  small  portion  of  the  water  to 
the  mills.    The  mills  then  stopped  work  when  only 
the  effects  of  tlio  first  five  days  work  at  the  dam  could 
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have  been  felt  at  the  null,.   It  „ppe,„  to  ,ne  imn«sil,lo 
look,„,,  at  th«e  ,late»  that  the  w.„-k  at  the  ,1a™  oJ„M 
have  had  anything  to  do  with  the  short  .supply  ,.f  wate 
at  the  null  before  the  9th,  and  very  little    fanythin 
to  do  „.th  ,t  before  the  actual  ,t„pp„ge  on  the  Utl." 
JZC  f^'T'"  ">»  *»  ^'■•'^"on  of  the  dam  nn.rt 

theMh  1  »  ''°"°""'  *■"■•  "■"'  '"*  "f-ater  before 
the  9th,  tor  .t  ,8  certain  that  the  petitioner.,  are  not 
r.ght  m  at  r,b„t,ng  it  to  the  dam.  There  i,  another 
cause  o  wh.eh  .t  may  be  attributed;  the  e.treme,and 
all  but  one  wtne«  who  .,peak  of  it  «,y  the  umre- 
ceuented  dryness  of  the  season,  and  we  hear  of  no  '  i„ 

S!m  h     ;  ""  ™'  ""'  ^^'l  ^y  *e  works  at 
the  dam,  but  from  want  of  rain 

This  being  the  case  a  large  proportion,  at  any  rate, 
of  th    claim  of  the  petitioners  must  fail.     But  although 
the  closmg  the  mills  about  the  14th  of  September  was 
fX"    /  ".?.  "^^^''.  through  want  of  rain,  it  does  not  -.«.ent. 
follow  that  the  petitioners  might  not  have  been  able 
to  resume  work  at  the  mills  earlier  than  they  did,  or 
than  they  could,  but  for  the  detention  of  water  at   h 
head  of  the  river,  by  the  dam.     The  plan  from  the 
C  own  lands  office,  shews  a  large  mill  pond  above  the 
mills.     The  water  would  probably  be  nearly  exhausted 
before  the  mills  were  "shut  down,"  but  there  would 
be  a  new  supply  from  the  flowing  down  of  the  waters 
of  the  river  into  the  pond.     From  the  extreme  dryness 
of  the  season  this  would  have  been  a  slow  Process. 
tt    i'^   7^-  -ould   have  gone   down  gradually 
though  sowly.     It  IS  in  evidence  that  on  the  Gth  o 
Octob*  the  water  stood  above  the  dam,  about  two  feet 
below  the  top  of  the  dam.     The  water  from  Lake 
Muskoka  findmg  its  way  down  the  river  could  at  that 
time,  I  take  it,  have  been  only  such  as  could  have  got 
through  the  dam  by  leakage  in  the  dam  itself.     If  the 
water  thu,s  penned  back  had  not  been  prevented  by  the 
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1881.    (lam  from  flowing  in  its  natural  course  down  the  river, 
"-^Y^^  the  water  storage  at  the  mill  would  have  been  increased, 
MufoS."  but  whether  sufficiently  increased  to  enable  the  peti- 
TheQuesn.  tiouers  to  resume  the  working  of  their  mills  two  weeks 
earlier  than  they  could  have  done  but  for  the  dam, or  one 
week,  or  one  day,  or  not  at  all,  I  have  not  the  materials 
for  judging.     The  evaporation  on  the  lakes  spoken  of 
by  witnesses  between  the  dam  and  the  river,  as  well  as 
the  quantity  of  water  penned  back,  and  other  circum- 
stances which  might  occur  to  experts  would  properly 
be  taken  into  account.    The  dam  was  placed  about 
fifty  feet  below  the  point  at  which  the  lake  flows  into 
the  river,  and  the  evidence  leaves  it  doubtful  whether 
the  waters  of  the  lake  itself  were  raised  to  any  appre- 
ciable extent  by  the  dam  ;  that  also  would  have  to  be 
taken  into  account.     The  very  purpose  for  which  the 
daiu  was  constructed  no  doubt  was  to  raise  the  a  iters 
of  the  lake  at  points  where  the  water  was  too  shallov/ 
for  navigation,  but   the  evidence  leaves  it  doubtful 
Judgment,  whether  this  purpose  was  accomplished.     The   dam 
appears  to  have  been  constructed  in  ignorance  on  the 
part  of  those  entrusted  with  the  work,  of  the  existence 
of  the  mills  at  the  mouth  of  the  river. 

I  have  so  far  proceeded  upon  the  assumption  that 
the  waters  of  Lake  Muskoka  emptying  themselves  by 
the  Muskoka  river  into  Georgian  Bay  would  in  their 
natural  course  supply  the  mills  of  the  petitioners,  but 
the  maps  shew  that  the  Muskoka  river  before  reaching 
the  Georgian  Bay  separates  into  two  branches,  oae  of 
them  retaining  the  same  name,  the  other  being  called 
Moon  river ;  and  the  maps  shew  a  dam  across  Moon 
river,  a  short  distance  below  the  point  of  separation,  the 
eft'ect  of  which  is  to  throw  the  waters  which  would  other- 
wise flow  down  it  into  the  other  channel  which  flows 
to  the  petitioners'  mills,  leaving  no  water  to  flow  down 
Moon  river,  unless  by  defects  in  the  dam,  or  when  there 
is  a  superabundance  of  water.     The  quantity  of  water 
•which  would,  but  for  the  dam  across  Moou  river,  flow 
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down  tl  at  .stream  ,.s  ostnnato.l  at  about  half  tin,  quan-     1881. 
tit>  that  n-achos  tlu,  point  of  .separation,  an.l  it  i.s  in  ^-vw 
ovulence  that  the  dam  acms  Moon  river  i.s  on  lands  of  'li^^ 
the  Crown,  and  was  erected  since  the  grant  to  theXheliu.a. 
petitioners,  and  was  erected  by  the  petitioners  or  those 
under  whom  they  claim  ;  that  it  was  not  erected  It 
any  rate  by,  or  on  behalf  of  the  Ch  own 

That  portion  of  the  waters  therefore  which  by  the 
erection  of  that  dam  are  penned  back  and  thus  diverted 
from  flowing  down  Moon  river  to  the  Georgian  Bay 
cannot  possibly  be  waters  which  in  their  natural 
course  would  ^o^  ^o  the  petitioneiV  mill ;  and  as  all 
that  the  petitioners  are  entitled  to  is  the  use  of  waiers 

which  but  for  tile  dam  would  have  flowed  down  Moon 
nvei  must  be  taken  into  account;  and  the  petitionei" 
mast  shew  how  and  for  what  time  their  m'ills  couM 
have  run  without  the  aid  of  those  waters,  but  for  the 
erection  of  the  Government  dam. 

If  the  suppliants  are  entitled  to  any  relief  these  ^uo^e^t. 
points  would  necessarily  be  subjects  of  inquiry  in  the 
Master.  Office.  One  thing  appears  to  me  L/ce^tl 
that  the  c  aim  made  by  the  suppliants  upon  the 
Government  is  a  most  extravagant  one,  and  that  they 
have  sought  to  make  the  Government  pay  for  that 
which  was  not  occasioned  by  the  act  of  the  Govern- 
ment, but  by  the  dryness  of  the  season 

The  first  question  naturally  presented  upon  this 
pecition  IS,  whether  the  suppliants  have  under  the 
Act  of  the  Provincial  Legislature  35  Vict.  ch.  13  any 
locus  stanch  upon  the  case  made  by  their  petition. 

1  had  before  considering  this  question  examined  the 
evidence  and  considered  to  some  extent  the  merits  of 
the  case  and  had  arrived  at  a  conclusion  upon  some  of 
the  points  made  by  the  petitioners,  and  had  put  into 
wrrting  the  opinion  I  had  s.  far  formed  of  the  case  I 
wil  refer  to  this  presently;  but  will  consider  in  the 
first  place,  whether  the  suppliants  have  any  locus  standi 
m  Uourt. 
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1^81.         What  is  sought  by  this  petition  is,  rech'ess  for  an 
'jp^'"*'  ailcyt'd  wnjngful  act  coniniittccl  by  officers  of  a  public 
Mill  Co.    clepartnient  of  Ontario,  or  tha^  which  woulil  be  a  wrong- 
,Th«  <iu«iD.  ful  act  if  cuiiiiiiitted  by  a  subject :  and  it  would,  I  appre- 
hend, hardly  bo  contended  that  without  the  aid  of  tho 
Provincial   Act   the    suppliants   couhl   have   obtained 
relief  by  petition  of  right. 

The  English  authorities  establish  that  relief  for 
wrongful  acts  comnutted  by  officers  of  the  Crown  can 
not  be  obtained  by  p'  tition  of  right.  Viscount  Canter- 
bury V.  The  Attorney-Oenerat  (a)  is  one  of  tho  earliest 
of  the  modern  cases,  and  though  that  case  is  spoken  of  by 
Sir  Alexander  Cockhurn  in  Feather  v.  The  Queen  (b),  as 
not  a  petition  of  right,  but  a  petition  addressed  to  the 
grace  and  favour  of  the  King,  it  was  in  form,  and  was 
treated  by  Lord  Lyndhurst  as  a  petition  of  right ;  and 
he  negatived  the  right  of  the  suppliant  to  relief  for 
wrong  arising  from  negligent  acts  of  the  servant  of 
the  Crown.  This  was  followed  by  lohin  v.  The  Queen 
Judgment,  (c)  negativing  the  title  to  relief  by  petition  of  right  for 
wrongful  acts  committed  by  servants  of  the  Crown. 
The  subject  was  again  elaborately  discussed  by  Sir 
Alexander  Cockhurn  in  Feather  v.  The  Queen  (d),  and 
decided  in  the  same  way,  and  was  again  discussevl  in 
the  more  recent  case  of  Thomas  v.  The  Queen  (c)  in 
the  judgment  of  the  Court  delivered  by  Mr.  Justice 
Blackburn.  The  question  in  that  case  was,  whether 
relief  could  be  obtained  on  petition  of  right  for  breach 
of  a  contract  entered  into  between  the  Secretary  of 
War  on  behalf  of  the  Crown  and  the  suppliant,  and  it 
was  decided  that  it  could  ;  the  Court  basing  its  de- 
cision upon  the  authority  of  The  Bankers'  Case 
reported  in  Hotvell's  State  Trials  (/).  Viscount  Can- 
terbury  V.   The  Attorney-General  was   referred  to  as 


deciding  that  the 


Sovereign 


could   not  be  sued  by 


(o)  1  Ph.  306. 
(0)  16  0.  B.  310. 
L.  K.  10  W.B 


(«) 


y.B.  31. 


{h)  6  B.  &  S.  257,  294. 

((/)  p.  293. 
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tha    th     SuvercgM  couM    not  l..-  suod  by  petition  o    ^^ 
nght  for  a  wrong.     "  But  (it  wnsa.l.k.,])  in  ....ither  case    "«.' 
w^sany  opmion  expressed  that  a  petition  of  right  will  ^^e  W 
that      .        V'"^'''     ^'■''''^- J-  -ProHsIy  .saying 
behalf  of  the  Crown  are  within  a  class  legally  distinct 

p.  .1+.  that  thoframens  of  the  Act  appear  to  have 
consnlered  its  chief  utility  to  con.i.t  ,n  th^ap  lielh  y^ 
of  Its  unproved  procedure  to  petitions  on  contracts 
between  .subjects  and  the  various  public  depalent 
of  the  Government,  .o  vastly  on  the  increa./in  recent 

mus    fL  the  Vt    "r '  "'  '''''''  '^"^'^  °^  «^-^«J« 
must  tor  the  future  be  exceedingly  rare  " 

But  it  Is  contended  that  the  language  of  our  Pro- 
vincial Act  being  general  as  to  the  relief  to  be  obtained 
ancl  being  without  the  qualification  which  is  found  in 

ubi  Zfl     n'"'  .^^^^''^  *'^  ^^'^  -  *he  same  -«-• 
subject  of  the  Dominion  Parliament,  gives  relief  in 

cases  of  wrong  committed  by  officers  of  the  Crown  ^ 

veil  as  re  lef  which  is  given  by,  or  existed  before  C 

Lnperia  Act     In  the  interpretation  clause  in  oui  A 

the  word  relief  IS  made  to  comprehend  "every  species 

of  relief  claimed  or  prayed  for  in  any  such  p Jtitfon  o 

nght.  whether  a  restitution  of  any  incorpoiv il  ric^  or 
a  ret        ^,  j^^^^^       ^^^^^^^^^^  ^^   ^  P  ^^  ^^      it,  or 

or  damages,  or  otherwise."  The  same  words  are  used 
however  m  the  Imperial  Act  and  in  the  Dominion 
Acts :  and,  I  apprehend,  that  such  general  words  would 
no  suffice  to  make  the  Crown  liable  for  a  wron.  com- 
miUed  by  its  officers.  The  maxim  that  the  Cro^n "rn 
do  no  wrong,  is  applicable  to  cases  of  this  nature.  It 
thv.  put  hyOocklurn  C.  J.,  in  Feather  v.  2ke  Queen 
{a) .    The  maxim  that  the  King  can  do  no  wrong  applies 


{a)  Page  295. 
73— VOL.  XXVIII  GR. 
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1881.    to  personal  as  well  as  to  political  wrongs ;  and  not  only 
'-'"y-^  to  wrongs  done  personally  by  the   Sovereign,  if  such 
Mill  Co.'  a  thing  can  be  supposed  to  be  possible,  but  to  injuries 
The  Queen,  done  by  a  subject  by  the  authority  of  the  Sovereign. 
For  from  the  maxim,  that  the  King  cannot  do  wrong, 
it  follows,  as  a  necessary  consequence,  that  the  King 
cannot  authorize  wrong.     For  to  authorize  a  wrong  to 
be  done  is  to  do  a  wrong ;  inasmuch  as  the  wrongful 
act,  when  done,  becomes  in  law,  the  act  of  him  who 
directed  or  authorized  it  to  be  done.     It  follows  that 
a  petition  of  right  which  complains  of  a  tortious  act 
done  by  the  Crown,  or  by  a  public  servant  by  the 
authority  of  the   Crown,  discloses  no  matter  of  com- 
plaint which  can  entitle  the  petitioner  to  redress." 

It  would  be  infringing  this  maxim  and  abridging  the 
prerogative  of  the  Crown  by  other  than  express  words. 

There  are,  however,  words  in  the  Imperial  Act  which 
are  not  found  in  our  Provincial  Act.  At  the  end  of 
section  6,  which  relates  to  pleading,  practice,  and  pro- 
judgment,  g^,  lurg^  jg  this  proviso,  "Provided  also,  that  nothing  in 
this  statute  shall  be  construed  to  give  to  the  subject 
any  remedy  against  the  Crown,  in  any  case  in  which 
he  would  not  have  been  entitled  to  such  remedy  before 
the  passing  of  this  Act." 

Our  Provincial  Act  assented  to  in  March,  1872,  does 
not  contain  these  or  any  equivalent  words.  The  Do- 
minion Acts  passed  subsequently,  one  in  1875  the  other 
in  1876,  contain  substantially  the  same  language. 

There  is  nothing  in  the  words  being  contained  in 
the  Dominion  Acts  and  not  in  the  Provincial  Act ;  for 
the  Dominion  Acts  were  passed  subsequently,  and  by 
a  different  legislative  body,  but  the  omission  of  the 
words  from  the  Provincial  Act,  that  Act  being  framed 
obviously  from  the  Imperial  Act,  is  significant.  It 
seems  to  indicate  an  intention  that  the  relief  against 
the  Crown  should  not  be  limited  as  it  was  limited  by 
the  Imperial  Act.  But  the  question  remains,  whether 
the  ancient  prerogative  of  the  Crown  that  the  Crown 
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bvTt    oZ  '\*''"'''J''«'f-™S  committed    1881. 

X  wifl      '^l^  '""'"  '™y^y  other  thaa  ex-  -v~ 

W,,  ana  the  p^lt^M^^tfrC.™  J trr  "•^"" 
^gland^        a.  standing  „p„n  the  same  footing  as  in 

ri.l  T^'t  '"  T""  *""  ''°''''""'  '"■>««'«  our  Provin- 
ml  Aet  ha^  the  effect  of  giving  to  the  subiectZ 
new  remedy  against  the  Crown  makin.,  th.  r  ^ 
J-enable  where  not  amenable  bef;r:™  ^L  ling  tl! 

new  nght  in  the  subject  against  the  Crown,  and  givin. 
a  remedy  m  respect  of  it  against  the  Crown  and  tld! 
doubt  .s  strengthened  by  looking  at  the  whole  clt  ad 

these  ai  e.     The  preamble  recites  that  "it  is  expedient  to 
make  provision  for  proceeding  by  petition  of  right  L 

u  hne'tT"'  'i"°  "^™"'"=  ">«  Proceedinis  on  ^*.n. 
Buch  petitions  and  proceedings  in  behalf  of  the  clwn 

c'durZlT  '"  *"'  °°"'^  "'  Facte  and  pL: 
subM^Ts^j^:^^  "  ^""o-  ^"^  -"»  ^^'-en 

set^ortCnt';*  "■""  '^C -hose  purpose  is  thus 
set  forth  only  for  provisions  in  relation  to  procedure  • 
and  we  find  nothing  else  in  the  twenty-one  s  otToas  o^ 
w^uch  It  cons  St,,  until  in  the  interprftation  LTsewt 
find  he  words  upon  which  this  question  is  r  led 
lent  If'  f  comprehend  i„«„„,fo  ..  :'^^: 

ment  of  money  or  damage,,  or  otherwise."    The  word, 
"or  otherwise"  are  the  only  word,  tl,..  „  .  . 

i1iffi».,lt„  r     iv  ^  woras  that  make  any  real 

difficulty,  for  the  payment  of  money  or  damages  might 

Uomas  V.  The  Queen  would  entitle   the  subject  to 

My  douht  whether  .uch  new  remedy  was  intended 
to  be  given,  is  further  strengthened  b/ what  wefind 


'  f 


•  m 


*f   ■   ! 
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1881.    to  have  been  the  state  of  the  law  when  the  Provincial 

^•"'^'^^  Act  in  question  was  passed.     The  Provincial  Legisla- 

Mill  Co.    ture  had  three  years  before,  in  the  "  Act  respecting  the 

The  Queen,  public  works  of   Ontario,"   provided  a  remedy,  and  a 

procedure  for  obtaining  it,   in  cases  of  alleged  wrong 

done  to  the  subject,  of  the  nature  of  the  alleged  wrong 

complained  of  in   this  petition ;  or  what  would  be  a 

wrong   if  not  done  by  officers   of    the    Government 

authorized  to  do  the  act,  for  loss  resulting  from  which 

compensation  is  sought.     By  this  Public  Works  Act, 

the  party  sustaining  loss  may  obtain  compensation  by 

arbitration,  and  the  time  for  making  his  claim  is  limited 

to  six  months  after  loss  or  injury  sustained,  (or  where 

there  has  been  a  contract,   not  the  case  here,  after  the 

date  of  final  estimate.) 

I  have  used  this  provision  in  the  Public  Works  Act 
as  a  reason  against  the  supposed  intention  of  the  Legis- 
lature to  give  a  remedy  by  petition  of  right  for  such 
acts  by  public  servants  of  the  Crown  as  are  complained 
Judgment,  ^f  jjj  ^j^jg  petition :  and  allowing  such  remedy  to  be  pro- 
secuted not  only  by  a  different  course  of  procedure,  but 
at  a  time  beyond  the  time  limited  by  the  earlier  Act. 
But  there  is  this  further  to  be  said :  If  this  Act  was 
done  under  lawfully  constituted  authority,  it  was  not  a 
wrong  ;  and  the  person  suffering  the  loss  could  not  ob- 
tain compensation  for  it  at  all,  unle^ss  some  provision  for 
compensating  him  were  made  ;  and  then  only  in  the 
mode  provided  for  his  compensation. 

If  this  be  so,  the  suppliants  are  met  with  this  further 
difficulty.  Taking  the  words  of  the  Petition  of  Right 
Act,  to  comprehend  acts  of  wrong  by  servants  of  the 
Crown,  thej  cannot  comprehend  acts  which  are  made 
lawful  by  Act  of  the  Legislature,  and  so  are  not  acts 
of  wrong  at  all.  If  the  Legislature  had  authoi'ized  the 
Department  of  Public  Works  to  construct  such  works 
as  the  dam  in  question,  and  the  Department  had  con- 
structed it,  and  its  construction  had  occasioned  loss 
and   damage  to   the  suppliants  ;  if   the  Legislature 
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to  no  re  lel  m  any  shape,  they  could  not  have  stated  a  '-v— ■ 

imtrpretation  clause  cannot  bp  fnl-o..   +^         i    x  ''■     - 

ca^e  where  the.  is  no  title  ^\^'[^.^lZ!  "-- 
wh    herof  restitution  of  right,  or  return  o/lfnds  or 

cont::c7oTT"* "'  rr  •"  ""^s-  '■- 1™-" 

ot  contract  or  for  wrongful  act  committed.     He  must 
bnng  Ins  t,t  e  to  relief  under  some  head,  and  when  h' 

relief  known  to  the  law,  and  it  appears  to  me  to  fo'low 
hat  he  ,s  not  helped  by  the  Petition   of  Bi'hts  IcI 
however  comprehensive  may  be  the  oonstruc'tion  put 
upon  the  mterpretalion  clause.    If  it  includes  wro„^^ 
act^,the  answer  ,.,.  there  has   been  no  wrongful  ^act 

The  suppliants   then  have   no  locm  standi  under 
he  pet,t,„n  of  right.    They  may  be  entiUed  t^  be 
compensated  for  damage  sustained,  but  they  must  seek 
It  in  the  only  way  in  which  the  law  sives  i,  t„  tk 
Upon  thU  point  I  refer  to  Ike  QuZ  TnclTs      """ 
«^ers  0/  Woods  and  Forests  (a).  The  M^^sey  DoZ       ■ 
Trustee,  J  ffMs  (6),  and  the  cases  cited  in  MiTol^ 
i«»*r  (c),  and  these  are  only  some  of  severafi "to 
the  same  point. 

I  have  assumed  that  the  erection  of  this  dam  was 
a  work  which   the   Public    Works  Department   wa 
authorized  to  construct,  under  the  Public  Works  It 
Section  7  assumes  this,  and  other  clauses  of  the  Act 
are  m  favour  of  the  same  interpretation.   But  if  it  wte 
not  so    It  would  not   better  the  suppliants' cae.      I 
would  be  an  act  of  personal  wrong  b/ those  by  whom 
the  dam  was  constructed,  for  which  the  Crown  could 
not  be  made  liable  in  any  shape ;  and  the  redress  would 
be,  not  against  the  Crown,  but  against  the  subject  who 


{«)  15  Q.  B.  at  ij.  774, 
(c)  24  Qr.  250. 


(6)  L.  E.  1  K  &  I.  App.  at  p.  111. 
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committed  the  wrong.  Cockburn,  C.  J.,  said,  in  Feather 
V.  The  Queen,  (p.  296,)  "Let  it  not  however  be  supposed 
that  a  subject  sustaining  a  legal  wrong  at  the  hands  of 
a  minister  of  the  Crown  is  without  remedy,  (p.  297,) 
*  *  in  our  opinion  no  authority  is  needed  to  estab- 
lish, that  a  servant  of  the  Crown  is  responsible  in  law 
for  a  tortious  act  done  to  a  fellow  subject,  though  done 
by  the  authority  of  the  Crown— a  position  whic>^  ap- 
pears to  us  to  rest  on  principles  which  are  too  well 
settled  to  admit  of  question,  and  which  are  alike 
essential  to  uphold  the  dignity  of  the  Crown  on  the 
Judgment.  One  hand,  and  the  rights  and  liberties  of  the  subject 
on  the  other." 

My  conclusion  then  is,  that  the  suppliants  have  not 
in  respect  of  the  subject  matter  of  their  petition,  any 
locus  standi  in  this  Court. 

As  to  costs,  I  must  deal  with  that  question  as  I 
should  deal  with  the  like  question  between  subject 
and  subject.  The  question  as  to  the  liability  of  the 
Crown  might  have  been  raised  upon  demurrer,  and  in 
fact  the  like  question  has  been  so  raised  in  several  of 
the  leading  cases  in  England.  The  Crown  is  therefore 
entitled,  upon  dismissal  of  the  petition,  only  to  such 
costs  as  the  Crown  would  have  been  entitled  to  if  the 
question  of  liability  had  been  raised  by  demurrer. 
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Jessup  v.  Grand  Trunk  Railway  Company. 

^an.ay  Co.-Lana  acquire,  on  coMUion  of  u,in,  it  for  station- 
Place,    rneamngof-Slatuteo/LindtatioJ. 

laying  out  of  th;  raSa;"!     hellnt; :r"        ''''"''''  '"  *^« 
and  rights  of  wav  for  tL  nn  V     !  '  """^ '"  •■^c'luiring  lands 

convey  to  the  contractors,  their  heirs   &c    ,7  '     .    '  "^'  *° 

for  that  purpose,    and.     f  necess  rv    f";^^  '"''  °'  '''"'' ^'""^ 
station,  to  allow  then,  t^  take  TZL^  "^J^TZ  t  ^ t 
jng  m  all  ten  acres.     The  station  was  erected     n'fi"        T 
lands,  and  used  by  the  company  until  ]  Sfi!  .        ""  *^''^ 

and  a  station  erectid  about  oCln  Uha  If  Slel  t'^'  ^  i  •'°"'' 
lands,  and  station  buildings  erec  Id  tf  *^' P^'"""*'^ '« 

which  the  plaintiff's  reSnr,!n.'°";    '"  '^""^e'luence  of 
JfeUl,  that  under  the    i  cuTs  ants   1    ""^''-^""^^^^  '"^  ^^^-• 
things,  that  th    plaS  wouW  i;  '=°"^'^«"°g  -™ongst  other 

the  ftation  beingtSf  C^lTn^;  r Tf  ^  ^^^"^ 

him.  and  which  he  had  gLtednfL  instead  oi  ""7^"'  '^ 
the  company  a  right  of  way.  the  words  'n  it.  S  h  .  T''''  ^''""^ 
a  sense  indicating  permanencv  fhT       ?  ^^  ^^"^^  "^'''^  i» 

would  not  be  ,£!:ZX;2£;;Z^X  ^ :"'  ^"T^^'^^^ 
wards  removing  it,  at  the^leasure "  he^  pa  '""Vr  Z^" 
<iants  having  entered  unon  an.l  rnf»-     i       company.     The  defen- 

agreed  to  be^onveSr^'Vthrtt  T""°"  ""'  ''''  ''^^''  ^ 
of  the  present  bill.'lS^e,  affordlf  ^^IZ^tT:  ''^"^ 
Limitations,  as  up  to  a  period  m„  i       T     ,  ^^^  ***^*"*e  of 

possession  could  no  b    'ue    1^1?^^^^    'I'  *"'"*^  ^'^^^^  *^- 
to  the  plaintiff  until  thT  us  71^1;^^ 
station  was  discontinued  in  1864.  '  ''"'P"'^'  "^  *h« 

In  such  a  case  the  Court  fSpKAoop  P  \  „«    •  i       ,    , 

-to  damage.,  or  di„eH„g  .  «„„  J„  of  a   fad  */  tt   ''°"'' 

that  fae.  ,a.  to  be  L.ed  J"    d     i^^^^^^^  "  ""  ■*"»«. 

plaintiff  to  move  in  tUe  oau.e  .bLu  «  ""™''  '■>  *'" 

continue  th,  ...  o,t,  JZa.tt  .rr"'"'"'''"""'  ^■• 

defc,.J.„t  ,„  the  ™it  of  /„<,,,,„„  ,  ^,,,„^^_  ^^^  ^^  - 


1881. 


684 


CHANCERY   REPORTS. 


■lesaup 

T. 

Grand 
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1881.  ante  volume  v.,  page  548,  against  The  Grand  Trunk 
Railway  Company  of  Canada  seeking  to  compel  the 
defendants  to  reconvey  to  the  plaintiff  the  lands  ordered 
in  that  suit  to  be  conveyed  by  him,  or  to  continue  the 
use  thereof  for  the  station  grounds  of  the  road  at 
Prescott,  or  for  a  reference  as  to  damages. 

Ths  facts  appear  clearly  from  the  report  of  the  case 
above  referred  to,  and  in  the  present  judgment. 

The  cause  came  on  for  the  examination  of  witnesses 
and  hearing  at  the  sittings  at  Brockville  in  the  Spring 
of  1880. 


Mr.   Bethune, 
plaintiff. 


Q.  C,  and   Mr.  W.   Jones,   for  the 


Mr.  Cassels,  for  the  defendants. 

Gray  v.  Richford  (a),  Wallace  v.  The  Great  Western 
R.  W.  Co.  (h),  Goyeau,  v.  The  Great  Western  R.  W.  Co. 
(e),  Wilson  v.  Northampton  and  Bunhury  R.  W.  Co.  (d). 
Mead  v.  B<dlard  (e),  were  referred  to. 

June  nth.  SprAGGE,  C. — This  is  a  bill  for  relief  against  a  railway 
company  by  reason  of  the  removal  of  the  station  at 
Prescott,  which  was  erected  on  land  conveyed  by  the 
plaintiff  to  contractors  for  building  of  the  road,  in  pur- 
suance of  the  decree  in  Jackson  v.  Jessup,  directing 
the  making  of  such  conveyance. 

By  the  contract  between  the  contractors  and  the 
company  the  contractors  were  to  procure  inter  alia., 
right  of  way  and  station  grounds,  and  to  erect  stations ; 

Judgment.  ^^^  ^-^^^  plaintiff  in  this  suit  agreed  to  convey  land, 
part  of  a  large  quantity  of  land,  240  acres,  to  the  con- 
tractors without  other  consideration  than  the  agree- 
ment on  their  part  to  place  the  Prescott  station  on  his 


(a)  2  Sup.  C.  R.  431. 
(c)  3  App,  412. 
(t)  7  Wallace  290. 


(b)  3  App.  R.  44. 
(d)  L.  R.  9  Ch.  279. 
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plaintiffs  and,  and  subsequently  and  after  ,owo  liti^a-  ^->— 
tion  the  plamtiff  conveyed  f.  land  to  the  contractoi:     'T^ 
The  contractors  have  since  conveyed  this  land  together  t.uW,. 
with  other  radway  property  to  the  railway  company. 

The  station  was  built  on  the  plaintiff's  land  about 
the  year  1855,  and  the  building  continued  to  be  u^d 
as  the  Prescott  station  till  about  the  close  of  1804  or 
the  beginning  of  18G5,  when  it  was  closed ;  and  a  s'ta 
tion  erected  about  U  miles  to  the  eastward   in  the 
township  of  Edwardsburgh.      This  station  ha    sin 
been  used  as  a  station  to  serve  the  town  of  Prescott 
The  reasons  for  the  change  are  not  given;  but  the  rea-' 
son,  no  doubt,  was  that,  in  the  opinion  of  th^  then 
manager  of  the   railway,  the  exigencies  of  th^    oad 
would  be  served  by  the  change 

he  did  with  the  contractors  was,  to  bring  into  the  mar 
ket  the  other  land  which  he  owned  inlhe  nei^'bou" 
hood,  and  xn  this  he  was  successful  to  a  certain  extent  •  ^-^« 
but  no  to  the  extent  to  which  he  would  have  been 
successful  If  the  station  had  been  continued  on  h" 
land  as  the  station  of  th.  railway  at  Prescott.  It  i 
proved  that  the  removal  of  the  station  has  caused  grea 

Whoor""  '"^  '^'  ''"^""^  "'^"'  '^  ^"^^  ^^  '^'  "^igh 
The  plaintiff  paid  his  price  for  having  the  station  on 
his  land  by  the  agreement  to  convey  and  subsequent 
conveyance  of  the  ten  acres  of  station  grounds''  For 
this  the  contractors  agreed  to  "place"  the  station  on 

tinW  t  ,f"^,'^"^'^^-^  '^^  station  there,  and  main- 
taming  at   here  tor  some  nine  or  ten  years  was  in  pur- 
suance of  their  agreement ;  and  the  first  question  is 
whetherit  was  a  performance  of  it 

y^ie  G.  W.  E.  Co.  (a),  in  the  Court  of  Appeal.     The 


I  if  ' 
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(a)  3  App.  412. 
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question  in  that  case  was,  whether  an  agreement  to 
establish  a  railway  terminus  and  depot  on  the  plain- 
tiff's land,  was  satisfied  by  the  plaintiff's  land,  with 

Trunk  K'y.  other  land  being  taken  and  used  for  that  pui-pose,  it 
being  known  to  bo  the  intention  of  the  railway  com- 
pany to  use  other  land  Avith  the  plaintiff's  for  that  pur- 
pose. Mr.  Justice  Patterson  indeed  intimated  an 
opinion  that  the  word  establish  did  not  necessarily 
mean  to  "  maintain  and  use  for  ever. "  That  however 
was  not  the  ratio  decidendi ;  and  the  late  Chief  Justice 
of  that  Court  expressly  refrained  from  expressing  any 
opinion  upon  the  use  of  the  word  '  establish,"  and 
)'ested  his  judgment  upon  the  conclusion  that  the  ter- 
minus was  upon  land  which  included  the  parcel  ob- 
tained from  the  plaintiff. 

In  the  case  before  mo  the  railway  company  has 
ceased  to  use  as  station  or  station  grounds  any  part  of 
the  ten  acres  which  was  the  subject  of  the  agreement 
and  of  the  subsequent  conveyance  :   so  that  the  ques- 

ju  gment.  ^^^^  -^  ^^^  ^j^^  same  as  that  which  was  the  ratio  deci- 
dendi in  Goyeau  v.  The  G.  W.  E.  Co.  The  contract 
was  between  the  plaintiff  and  the  contractors  with  the 
railway  company  for  the  construction  of  the  road ;  and 
is  expressed  thus :  "  That  in  consideration  of  their 
placing  the  station  of  the  G.  T.  R.  of  Canada  for  the 
town  of  Prescott  upon  my  land  on  the  line  of  said  rail- 
way, being  lot  (naming  the  land),  I  will  convey  (to  the 
contractors  naming  them),  their  heirs,  and  assigns  in 
fee  simple,  six  acres  of  the  said  land  for  the  purpose 
aforesaid,"  then  follows  a  provision  as  to  the  part  of  the 
plaintiff's  land  from  which  the  six  acres  were  to  be 
taken ;  and  then  a  provision  that  if  the  six  acres 
should  not  be  enough  for  the  express  purposes  of  said 
station,  then  a  greater  quantity  might  be  taken  to  the 
extent  required  for  the  purposes  aforesaid,  not  in  any 
case  to  •  exceed  ten  acres.  A  conveyance  was  to  be 
made  "  as  soon  as  the  line  is  located  and  the  land  set 
oixt  by  the  said  contractors  or  the  company's  engi- 
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neers,"  and  thore  is  a  proviso  that  "  if  the  said  station 
IS  not  placed  on  said  lands  this  agreement  shall  be 
void  ;   and  further  that  the  said  contrnctors  or  said 


587 


1881. 

■Icsitup 


company  shall  not  be  bound  to  ac.ept  this  offer  by  ^rSy. 
the  taking  of  this  agreement." 

It  does  not  seem   to  be  very  material  whether  the 
placing  of  the  station  on  the  plaintiff's  land  is  regarded 
as  a  condition  subsequent,  or  as  the  consLleratfon  for 
the  land.     I  incline  to  think  it  is  both.     It  was  in  this 
case   the   consideration,   and   the   only  consideration, 
which  the  plaintiff  was  to  receive.     The  substantial 
question  is,  whether  the  word  "  place  "  used,  in  the  con- 
nection and  with  regard  to  the  subject  matter  that  it 
IS  used,  imports  permanence  ;  a  permanent  use  of  this 
piece  of   land  for  station  and  station  grounds     The 
word  by  itself  may  import  either  a  temporary  act  or  a 
permanent  use.     In  Worcester's  Dictionary  one  of  the 
meanings  given  is,  "  to  fix,  to  settle,  to  establish."  In  the 
Imperial  Dictionary  it  is  used  among  other  meaninc^s 
as  synonymous  with  locate,  and  would  be  used  in  En--  •'"'"n»«»*' 
vnd  and  by  Englishmen  in  Canada  (as  these  contrat 
.tors  were),  where  in  the  United  States  and  frequently 
in  Canada  also  the  word  locate  would  be  used      In  the 
same  dictionary  one  of  the  meanings  of  the  word  locate 
IS  given  thus,  "  in  America  to  designate  and  determine 
the  place  of,  as  a  committee  was  appointed  to  locate  a 
church  or  a  court  house."    If  an  ecclesiastical  body  de- 
sirea  to  acquire  a  site  for  a  church,  or  a  municipal  body 
a  .site  for  a  court  house,  and  had  given  authority  to  a 
committee  to  acquire  a  site  for  either  of  these  pur- 
poses, and  if  the  committee  had  entered  into  an  agree- 
ment in  the  like  terms,  mutatis  mutandis,  with  the 
terms  of  this  agreement,  how  would  it  be  interpreted  ? 
1  should  say  beyond  all  question  that  there  would  be 
imputed  to  both  parties  to  the  agreement,  an  intention 
that  the  site  acquired   upon  such  terms  and  for  such 
purpose,  the  purpose  as  in  this  ca.se  being  expressed  in 
Ihe  agreement,  should  be  permanent.    To  hold  the  land 
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without  devoting  it  to  tlie  puipose  for  wliit-li  it  was 
"""^v— ^  avowedly  obtained  would  be  simply  bad  faith,  and  I 
*▼•        apprehend  that  a  Court  of  Equity,  if  appealed  to  by 
Trunk  K'y.  tlio  owner,  would  not  permit  it.    The  word  "  place"  used 
in  such  agreement  would  be  read  as  an  agreement  to 
place  permanently.     Ho  any  merely  coloural)le  compli- 
ance with  the  agi-eement  would  not  be  held  a  fulfil- 
ment of  it. 

But  a  third  case  might  be  where  there  had  been  a 
performance  of  the  agreement  in  good  faith,  but  cir- 
cumstances had  changed,  or  the  mind  of  the  ecclesias- 
tical or  municipal  body  liad  changed,  or  they  thought 
honestly  that  in  the  interest  of  their  church  or  county 
the  site  they  had  acquired  for  chu)'ch  or  coui. '  house 
should  no  longer  be  used  but  be  abardoned,  or  its  use 
for  that  purpose  abandoned,  and  that  another  site 
should  be  acquired  and  used  for  the  purpose,  and  sup- 
pose this  carried  out.  I  am  not  saying  now  what  the 
remedy  of  the  owner  would  be,  or  whethei  he  would 
Judgment.  \y^yQ  ^ny  remedy,  I  am  merely  putting  a  case  which 
may  throw  light  upon  the  meaning  of  the  word 
"  place  "  used  in  this  agreement,  by  its  use  in  a  some- 
what analogous  case,  aided  too  by  the  light  of  subse- 
quent circumstances.  In  the  case  that  I  have  put  the 
owner  might  justly  say — and  the  body  that  he  had 
dealt  with,  if  honest  would  admit — that  the  change  was 
one  not  contemplated  by  either  party,  that  they  had 
dealt  upon  the  footing  of  the  land  acquired  being  used 
permanently  for  the  purpose  for  which  it  was  acquired, 
and  that  the  words  "  place  "  and  "  purpose "  used  in 
the  contract  between  them,  were  used  in  the  sense  of  the 
purpose  being  a  permanent  one. 

It  fnay  be  said  that  in  the  placing  of  the  site  of 
station  grounds,  it  cannot  be  said  that  the  parties  look 
to  their  continuance  in  the  same  place,  in  the  same 
way  as  they  would  in  the  case  of  a  church  or  a  court 
house.  There  may  be  some  difference  in  this  respect, 
but  I  should  think  not  much  difference,     it  ajjpears 
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that  m  tins  case  the  contractors  wore  m  treaty  for    1881 
station  grounds  at  Pre.sott  with  others  ocsides  tho  -W 
plaintiff,  and  the  plaintiff's  land  was  selected,  with  the     'T"" 
approbatu.n.as  1  infer  from  the  evidence  and  the  terms  TrK>. 
ot  the  contract    of  the  railway  company's  engineeiu 
There  wa,>  nothmg  to  lead  the  plaintiff  to  regard  this 
as  an  arrang<.nent  that  might  be  ci.anged-everything 
to  give  h.m  reason  to  assume  that  when  once  selected 
It  would  be  permanent,  and  that  the  word  "place" 
was  used  in  the  sense  of  permanency. 

Then  it  was  not  a  right  of  way  that  was  being  ac- 
quired from  the  plaintiff;  but  he  was  to  give  a  convey- 
ance in  fee  simple  and  did  afterwards  execute  such  a 
conveyance. 

_    Further  we  may  look  at  the  object  of  the  plaintiff 
in  making  this  agreement;   what  his  object  was  has 
been  already  explained.     If  the  railway  company  or 
the  contmctors  were  to  be  at  liberty  at  their  pleasure  to 
remove  the  station  grounds  elsen-here,  the  plaintiff's 
object  would  be,  to  a  certain  exfent,  defeated;  in  other  ^"''s"'"'- 
words,  the  consideration  for  wl.ich  he  parted  with  his 
lands  would,  to  a  certain  extent  fail.     If  the  location 
were  taken  to  be  permanent,  he  would  bring  his  other 
and.  into  the  market  in  his  own  time,  not  forcing  into 
the  market  more  than  he  could  sell  to  advantage  at 
the   time.     If  the   location  were   not  permanent  he 
would  not  be  free  to  do  this. 

All  these  circumstances  and  considerations  may  pro- 
perly be  taken  into  account  in  order  to  the  ascertain- 
ment ot  the  sense  in  which  the  word  "place"  was 
used  and  understood  by  the  parties  to  the  contract. 
The  American  case  of  Mead  v.  Ballard  (a)  was  referred 

^'''tAT  '''^'''^  *°  """  '"^  ^^'^  ^^««  «f  Goyeau  V.  The 
G.  W.  Hallway  Co.  (6).  I  say  as  I  .said  then,  that  I  do 
not  agree  m  the  reasoning  upon  which  that  case  was 
decided  nor  in  the  conclusion  arrived  at ;  and  I  do  not 


^(i)  7  Wallace  290, 


(bj  25  Gr.  65. 
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1881.     find  that  in  tliat  respect  the  Court  of  Appeal  differed 
^■"""v-"^  from  me  in  oi)inion.    In  tlie  same  ease  I  took  this  view 

JOMUp  ' 

*'•       which  neeii  not,  Jiowever,  bo  reported  over  aj^iiin  hero, 

Trunk  R'y.  that  if  the  Company  had  acquired  the  hvnd  under  their 

compulsory  powers  they  woukl  liavo   had   to  pay  a 

money  cor;si(h'ration,  and   I  added:   "So   they,  &c." 

Sec  page  05  of  the  report. 

If  the  defendants  are  right  in  their  contention  they 
may,  having  actjuired  the  fee  simple  of  this  land  by 
conveyance  from  the  contractors,  sell  it  off  in  building 
lots  for  their  own  profit ;  or  make  such  other  use  of  it 
as  to  them  may  seem  fit. 

I  have  not  referred  to  the  covenant  of  the  contrac- 
tors contained  iu  the  conveyance  from  the  plaintiff  to 
them,  and  prepared  b}'  their  solicitor,  which  is  per- 
fectly explicit  upon  the  point  in  question,  because  it 
was  executed  and,  as  far  as  appears,  was  prepared  after 
the  geneial  conveyance  from  the  contractors  to  the 
railway  company.  The  conveyance  fron.  the  plaintiff 
judirment.  ^^  ^j^^^,  contractors  was  executed  by  the  grantor  and  his 
wife  only. 

In  my  opinion,  the  railway  company  must  be  taken 
to  have  had  notice  of  the  agreement  in  question  be- 
tween the  plaintiff  and  the  contractors.  ,\t  the  time 
of  the  conveyance  to  the  company  by  tl'  contractors, 
it  was  the  only  title  which  the  contractors  had,  and 
which  passed  to  the  railway  company,  and  it  appears 
always  to  have  been  held  by  Mr.  John  Bell,  solicitor 
for  the  contractors,  and  afterwards  solicitor  for  the 
railway  company. 

The  case  is  one  not  free  from  difliculty;  but  I  think, 
for  the  reasons  that  I  have  given,  that  the  defendants 
committed  what  was  in  its  effects  a  wrong  upon  the 
plaintiff  by  the  removal  of  the  station  grounds  from 
the  land  conveyed  to  them. 

The  defendants  object  that  the  Statute  of  Limitations 
applies  to  the  case  :  that  the  defentlants  have  been  in 
possesss  onfor  more  than  twenty  years.  The  bill  was  filed 
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land   1      th.   c<mt,aoto..s   and  tlu-n   by  the   c..„pa„y  ^-v- 
^c.e  ,1    acoonlanoc  w.fl.  tlu,  auivunu-nt  to   whid.   I     ''T"' 
have  re  oned  until  the  use  of  the  la,.|  for  the  purposes  TrM>. 
Of  a  .station  was  .hsoontinued  about  the  end  of  1HG4  or 
the  be^.nu,n,g  of  1805.     No  right  of  suit  accruc>d  to 
the  plau.tiH'  before  that  event     The  Dkb.HH-?  • 

iu„t  I  1.     .  ^vtiii,,     i  ne  piauitm  had  before 

hat  brough    e,..ctn.ent  against  the  contractors  which 
they  successfully  resisted  and  elain.ed  a  specific  pe  . 
fornuvnce  of  the  contract,  which  was  a<ljudg.,d  in  their 
tavour.  and  the  conveyance  of  the  2i)th  Oct   ',er  1804 
was  the  ..suit     I  do  not  know  that  any  clause  ^f  t  '' 
Statute  ot  L.nutat.ons  applies  to  their  case  in  tern,s  o 
by  analogy.     VV  hat  the  .lefendants  set  u,,  is,  that  they 
have  been  in  absolute  tuulisturbed  and  unquestioned 
possession  for  more  than  twenty  years  before  the  filing 
0   the  bil  ,  and  they  plead  and  claim  the  benefit  of  th^ 
Statute  of  Lunitations.     The  answer  i..  what  I  have 
suggested,  that  until  a  period  ..       ,  within  the  twenty 
years  winch  they  set  up.  th.ir  possession  could  not  be  '"-.-.- 

ZluT    ''         ^'"'  '^^•'"''^'"^'  '""'^  ''  ''  !"•--»  i» 
In  what  I  have  said  T  desire  not  to  be  understood  as 
meaning  that  a  railway  company  having  entered  into 
•  "7P;/!^^^"^'  «"^-'^  ^  -a«  ent:  red  into  with  the  plain- 
tiff in  this  case,  sfiould  be  held  bound  under  all  cir- 
cumstances to  continue  it  in  the  place  where  it  was 
agreed  that  it  should  be  first  placed.     It  might  tun 
out  that  very  important  interests  to  which  great  wei..ht 
should  be  attached  by  the  Court  would  make  a  chant 
proper,  or  that  public  interests  would  suffer  unless°a 
change  were  made.     What  appears  to  me  to  be  obvi- 
ously unjust  as  a  general  rule  (to  whicli,  however,  there 
may.Possibly  be  exceptions)  is,  that  a  railway  company 
obtaining  a  considerable  piece  of  land,  such  as  this  if 
tor  a  particular  purpose,  and  without  the  payment  of 
any  money  consideration,  should  continue  to  hold  it 
after  ceasing  to  use  it  for  the  purpose  for  which  ex- 


i; 
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Judgment. 


pressly  they  acquired  it,  where  the  discontinuance  of 
its  use  for  that  purpose  is  to  the  serious  detriment  of 
the  pei?6on  from  whom  they  acquired  it. 

What  the  plaintiff  pra5's  for  is  specific  performance; 
with  an  alternative  which  he  puts  thus  :  "  And  in  the 
event  of  the  plaintiff  being  unable  to  procure  that  re- 
lief that  it  may  be  declared  that  the  plaintiff  is  entitled 
to  recover  damages  for  breach  of  the  said  agreement 
by  the  defendants." 

I  am  informed  by  counsel,  informally,  that  the  de- 
fendants have,  since  the  hearing  of  this  case  resumed 
the  use  of  the  station  and  station  grounds  on  the  land 
acquired  from  the  plaintiff  as  the  railway  station  and 
station  grounds  for  Prescott.  It  is  only  in  the  event 
of  the  plaintiff  not  obtaining  this  that  he  asks  for 
damages.  I  should  not  be  prepared  in  any  event  to 
make  the  declaration  that  he  asks,  but  should  grant 
an  inquiry  as  to  damages  or  restitution  of  land  if  the 
land  were  not  reoccupied  by  the  defendants  for  the 
purpose  for  which  they  were  acquired.  If  the  fact  be 
that  they  are  now  reoccupied  for  that  purpose  that  fact 
may  properly  be  recited  in  the  decree,  as  now  render- 
ing unnecessary  any  decree  for  relief,  and  the  decree 
may,  if  the  plaintiff  desires  it,  reserve  leave  to  him  to 
apply  to  the  Court  in  the  event  of  the  defendants  at 
any  future  time  discontinuing  to  use  the  land  in  ques- 
tion for  a  station  and  station  grounds  for  Prescott. 

The  decree  will  be  with  costs. 
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Labatt  v.  Bixkl, 

A  man  in  insolvent  circumstances  was  sued  ihm.f  fi,» 
two  creditors,  one  of  the  plaintiffs  bei "  hi    son     To  Z"        ^'^ 
he  entered  a  defence,  while  to  the  other-   thabro^lh  T  """^ 
he  made  no  defence,   by  reason  of  whi,...     ?    ^     ^  *"' '""- 
therein,  and  all  his  effects  sol.     l^    ,  f'^S"'"^*  ^as  obtained 

of  the  son.  the  wholertl   i    ILlSlhlVr^'!  '"  '"^  ^"  •^«^"* 
The  amount  clai.ned  by  the  s^  bein'"  '      'f /'  T''T  '°'  '"'''■ 

vii.  p.  .S17.  ^    ^°""-'^^-  ^'»«<"',  n«<p  volume 

In  order  to  make  up  sufficient  to  satisfy  the  balance  of  fl, 
claim,  the  defendant  in  the  action  was  urldVn        .  "'°' 

ment  to  his  son  of  all  his  book  deb  s,  whi  K     dll^f '  l"  :"'^" 
ing  lumself  t.f  all  property  .-  *'  "'"''^'^y  '^^""d- 

^eW,  that  as  the  book  debts  could  be  seized  nn.l. 
assignment  thereof  was  ^  irJX.T^J^^Z^'T''^' 
and  the  assignment  being  declared  voi!l   If  *''"  '^°*  ' 

account  for  the  moneys  l^^^_  1:^  ^  '^ 
stances  no  costs  were  allowed  to  either  party!  '""■ 

This  was  a  bill  by  a  judgment  and  execution  creditor 

under  the  Indigent  Debtors'  Act.  impeaching  a  jud  J: 

ment  recovered  by  Charles  Bi:cel,  a  son  of  the  defendant 

the  judgn.ent  debtor,  again,st  his  father.     u1Z7t 

judgment  so  recovered  by  the  son  the  goods  of  the 

as  agent  lor  the  son.  '  statemct. 

The  judgn^ent  so  recovered  was  impeached  as  recov- 
ered upon  a  hctztious  debt.  It  was  also  impeachedls 
recovered  m  contravention  of  the  Act 

It  ^vas  alleged  that  the  father  put  in  an  appearance 
to  enable  the  son  to  recoverjudgment  before  Za  J 

It  was  admitted  that  Leonard  Blxd.  the  father  waa 
insolvent  in  1880,  and  so  continued. 
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1881.  The  cause  came  on  for  the  examination  of  witnesses 
and  hearing  at  the  sittings  of  the  Court  at  London,  in 
the  spring  of  1881. 

The  father,  in  his  evidence,  said  that  he  was  work- 
ing the  place  as  agent  for  his  si>n.  He  further  said  that 
Labatt  was  suing,  and  he  wished  his  son  to  get  judgment 
first,  because  Labatt' s  judgment  would  sweep  away 
everything :  that  he  put  in  a  plea  to  Labatt's  action 
because  his  account  was  not  correct :  that  he  did  not 
defend  his  son's  action  because  it  was  a  just  debt:  that 
he  sent  the  writ  in  Labatt's  suit  to  his  solicitor,  and  he 
also  sent  the  writ  in  his  son's  suit  to  his  solicitor. 

His  son's  purchase  at  the  sheriff's  sale  was  not  suffi- 
cient to  satisfy  the  amount  of  his  judgment,  and  in 
consequence  he  asked  for  an  assignment  of  the  book 
debts,  and  his  father  made  it,  which  had  the  effect  of 
stripping  him  of  everything — in  fact  there  was  really 
nothing  left  to  the  father. 

The  father  further  stated  that  when  he  took  his  son's 
sutement.  writ  to  his  attorney  he  could  not  say  what  he  told  him, 
but  when  he  took  the  writ  in  Labatt's  suit  he  told  the 
attorney  to  defend  it ;  that  he  did  not  defend  it  after 
his  son  recovered  judgment,  as  he  had  then  no  means 
to  defend  it :  that  he  shewed  his  son  Labatt's  writ  and 
told  him  he  intended  to  defend  it ;  that  he  would 
naturally  wish  that  his  son  should  recover  judgment 
first,  but  he  said  that  he  did  not  remember  saying  so  to 
his  son ;  that  he  said  something  to  the  effect  that  he 
should  not  defend  his  suit,  or  thought  he  said  so,  but 
did  not  tell  his  son  to  sue  him. 

Counsel  for  the  defendants  admitted  that  an  appear- 
ance had  been  put  in  in  the  suit  of  the  son,  in  order  to 
judgment  being  recovered  more  rapidly — it  would  in 
that  way  be  recovered  sooner  than  by  doing  nothing. 

The  charges  made  in  the  bill  that  the  chiim  of  the 
son  against  his  father  was  a  fictitious  debt  were  with- 
drawn by  counsel  for  the  plaintiff. 
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Mr.  Boyd;  Q.  G,  and  Mr.  Fraaer,  for  the  plaintiff.         1881, 
Mr.  Bethune,  (^.  C,  for  the  defendants. 

^  On  behalf  of  the  plaintiff  it  was  contended  that  the 
judgment  by  Charles  Bixel,  against,  his  father  was 
clear  y  m  contravention  of  the  statute,  and  if  any 
doubt  could  be  entertained  on  that  point.no  possible 
question  could  be  raised  as  to.'the  illegality  of  the  assign- 
ment  hy  Leonard  Bixel  to  his  son  of  the  book  debts 
owing  him,  and  although  it  was  attempted  to  be 
sustained  on  the  alleged  ground  that  the  transfer  was 
made  for  the  benefit  0^  creditors,  it  was  quite  inconsis- 
ent  with  all  t  ts  of  the  case,  the  father  himself 

of  his  son.  The  assignment  was  simply  a  voluntary  one 
and  as  such  could  not  be  permitted  to  stand  so  as  to 
defeat  the  claims  of  other  creditors. 

For  the  defendants  it  was  insisted  that  the  judgment 
recovered  ^  Charles  ^...Ugainst  his  father,  hiving 
been  for  a  bond  fide  debt,  was  perfectly  valid  and 
bmding  on  all  parties  interested.  In  White  v.  Lord  (a) 
the  proceedings  had  been  taken  under  the  absconding 
debtors    Act,   which    contains  provisions    materially 
different  from  those  of  the  Insolvent  Act.    In  Wilson 
y.Wdson  (b),  the  question  raised  was.  whether  the 
judgment  there  impeached  had  been  recovered  for  a 
true  debt ;  here  no  question  is  raised  as  to  the  bond  fide 
character  o'_  the  claim  set  up  by  Charles  Bixel.     Per- 
guson  y.  Baird  (c).  The  other  cases  cited  are  menMoned 
m  the  judgment. 

Spragge,  C-The  only  question  remaining  for  judg- 
ment after  the   admission  made  at  the  hearing  fs.  .„a^,„. 
whether  a  judgment  recovered  as  this  judgment  was 


(a)  13  0.  P.  292. 


(c)  10  C.  P.  493, 


(b)  2  Pr.  E.  374. 
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recovered  's  within  tlie  Indigent  Debtors'  or  Fraudu- 
lent Preference  Act.     R.  S.  O.  eh.  118. 

What  was  done  hy  the  debtor  was  done  in  order  to 
enable  his  son  Charles  Bixel  to  recover  judgment 
earlier  than  Labatt. 

The  thing  done  was  entering  an  appearance,  and  this 
enabled  Charles  Bixel  to  recover  judgment  earlier  than 
if  he  had  simply  done  nothing.  If  he  had  done  nothing 
in  that  suit  and  had  defended  the  other  as  he  did,  the 
plaintiff"  in  that  suit  would  have  recovered  judgment 
before  Labatt.  If  he  had  refrained  from  doing  any- 
thing, so  refraining  in  order  that  judgment  might  be 
recovered  in  that  suit  earlier  than  in  the  other,  it  would 
not  be  within  the  mischief  of  the  statute :  Young  v. 
Christie  (a). 

White  V.  Lord  {b)  was  a  case  under  the  Absconding 
Debtors'  Act. 

It  is  not  clear  whether  Wilson  v.  Wilson  (c),  before 
Burns,  J.,  was  under  th.'vt  Act,  or  the  Indigent 
jiiiiffr  ent.  Debtors'  Act.  If  under  the  latter,  it  would  be  in 
opposition  to  Young  v.  Christie — both  decided  in  the 
same  year.  The  case  of  McKenna  v.  Smith  {d)  is  in 
affirmance  of  Young  v.  Christie. 

If  I  were  construing  the  statute  for  the  first  time  I 
should  hold  what  was  done  in  this  case  was  not  within 
the  statute. 

Tlie  statute  avoids  a  judgment,  the  recovery  of  which 
is  facilitated  by  the  debtor  in  order  to  its  gaining 
priority  ;  but  not  all  such  judgments. 

There  ai'e  several  ways  in  which  the  recovery  of 
judgment  may  be  facilitated. 

By  confession,  cognovit  actionem,  or  warrant  of  attor- 
ney ;  that  is  a  class. 

By  abstaining  from  making  any  defence  in  the  one 
suit. 


(«)  7  Gr.  317. 

(c)  2  i'rac.  K.  274. 


(6)  1.3  C.  P.  292. 
{(l)  10  Gr.  40. 
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def^nce'""''''"^  appearance  and  making  no   further 

Only  the  first  class  in  terms  is  prohibited  by  the 
B  atute.     It  might  have  been  reasonable  to  prohibft  he 

ai:bt:";r"f'°''^^^'^^'^^^^^^^ 

The  doctrine  of  Draper,  C.  J.,  in  a  case  under  the 
Marned  Woman's   Act,   as   enunciated  in  the  suit  of 
Ararner  v.  Glass  (a),  applies  here:  "Every  provision 
for  these  purposes  is  a  departure  fron.  the  common  law    ' 
and  so  far  as  it  is  necessary  to  give  these  provisions' 
full  effect,  we  must  hold  the  common  law  is  superseded 
by  them.     But  ,t  s  against  principle  and  autlLity  to 
nf    nge  any  further  than  is  necessary  for  obtaining 

ttt'toT: '• '' "'''-'  ^^' '-'''''  ''^  ^^'  -« ^- 

c5  * 

Both  Young  V.  Christie  and  McKenna  v.  Smith    it 
would  appear,  proceeded  upon  the  same  doctrine     ' 

1  he  statute  did  remedy  an  evil.  It  might  have  gone  •'"<'«-.». 
further  m  the  same  direction,  but  did  not.  If  the 
Courts  go  further  in  the  same  direction,  where  the 
Legislature  has  stopped,  what  would  it  be  but  legislation 
There  is  another  branch  of  the  plaintiff's  case  which 
It  IS  necessary  to  consider,  viz. :  the  assignment  of 
book  debts  to  Charles. 

The  statute  enumerates  what  may  not  be  so  assi<.ned 
stating  particulars,  and  adding  the  word  "property  "    ' 
Mr.  Bethune  contends  that  this  means  only  exi'^rible 
property,  as  under  the  Statute  of  Frauds 

In  this  I  agree,  taking  the  word  exigible  in  its  wider 
and,  as  I  think,  proper  sense. 

It  rnust  be  something  that  may  be  in  .some  way 
reached  by  creditors,  otherwise  it  is  no.  withdrawn 
from  creditors,  or,  in  the  words  of  the  Statute  of  Eliza- 
beth, creditors  are  not  hindered,  defeated,  or  delayed 
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But  if  what  is  assigned  could  be  reached  by  creditors 
by  any  process  of  any  Court,  then  it  is,  in  the  proper 
sense  of  the  term,  exigible. 

In  considering  the  question  of  this  assignment,  the 
judgment  recovered  by  Charles  Bixel  in,  of  course,  to 
be  put  out  of  the  case,  The  question  is,  whether  book 
debts  are  exigible.  It  appaars  to  me  to  be  clear  that 
they  are  so,  because  they  may  be  reached  by  a  pro- 
ceeding under  the  Common  Law  Procedure  Act,  by 
creditors,  in  satisfaction  of  their  debts. 

If  this  be  so,  as  in  my  opinion  it  is,  there  seems  to 
me  no  good  reason  for  not  making  Charles  Bixel 
accountable  for  moneys  that  he  has  realized  out  of  the 
book  debts,  which  were  assigned  to  him  in  contraven- 
tion of  the  Act. 

As  to  the  costs  :— each  party  will  pay  his  oa  a. 
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Smith  v.  Peti:usville.  ^     ^ 

Municipal  council- Resignation  of  canaidate  after  election-Notice  of 
resignation  of  seat. 

Sect   195  of  the  Municipal  A.t  provides  that  the  effect  of  a  party 
t      sa^Ttf  office  to  which  he  has  been  elected  shaU  bo  to'^vl 
H^rJ  n  M  ''■""'"^'*'  '''"'''"«  ^^^  n^xt  highest  number  of  votes 

^lV"?!rM  '"'^  ^^""^  *'"  P'^'"*iff  ^^  entitled  to  his  costs 
although  the  Act  requires  notice  of  a  resignation  of  the  .<oLe"  to 

din  t'^'f  '"''^^'  ^^  ^"'  '^"^  *«  '^^'^^^^  ^he  defen- 
dants, the  Reeve  and  Corporation  of  the  Village  of 
Petersv.lle,  t.^m  excluding  hi.n  from  office  as  one  of  the 
Councmors  of  that  village.  It  appeared  that  on  the  3rd 
of  January  last  an  election  was  held  for  the  purpose  of 

orTfoTth       1?'  '  ""^^"'^  ^'''''  ^"^  ^^-'  ^--il- 

fnd  hll  r\l  ^  acclan.ation.     A  poll  was  demanded 
and  held  for  the  election  of  Reeve  and  three  Council-  «'»'«-'" 
lors     Five  Candidates,  namely  Grant,  McKay,  Brodie, 
SmUh,  and  Lrmgh,   were  nominated  for  the  offices 
of  council  Mrs,  and  two  for  that  of  reeve.     The  result 
of  the  poll  was,  that  the  two  first  named  candidates 
received  201  votes  each,  the  third  named  191  votes 
the  plaintiff  171   votes,   and   the  fifth  candidate  75 
votes,  and  thereupon  the  three  gentlemen  first  named 
were  declared  duly  elected  as  councillors.     The  defen- 
dant Bartram  was  elected  Reeve  by  a  considerable 
majority.     On  the  17th  of  January,  and  before  the 
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1881.     fiM  meeting  of  the  Council,  and  before  in  any  way 
V—   exerc'sing  the  office,  Grant,  fearing  that  his  election 
nii<'hL  be  called  in  question,  and  intending  to  disclaim 
Pet.r.vme.  ^^^^^^  ^^^  provisions  of  section  104,  of  ch.  174  R.  S.  O.. 
delivered  to  the  Clerk  of  the  Municipality,  a  disclaimer, 
signed  by  him,  in  the  following  words :  "  I  disclaim  the 
seTit  as  Councillor  for  the  Village  of  Petersville,  for 
which  I  have  been  elected,"  and  the  plaintiff  thereupon 
at  the  said  lirst  meeting,  claimed  to  be  entitled  to  a  seat 
in  the  council  as  being  the  next  highest  on  the  list  of 
candidates,  and   sought  to  take  his  seat  accordingly. 
The  Reeve,  however,  refused  to  allow  such  claim  of  the 
plaintiff,  and  prevented  him  taking  his  seat,  and  treating 
the  disclaimer  as  a  lesignation  o+"  the  office,  directed  a 
new  election  under  section  174.    U  pon  such  new  election 
being  held,  the  defendant  Evans  appeared  as  a  candi- 
<latelind  was  elected  without  opposition— the  plaintiff 
declining  tr  contest  it  in  any  other  way  than  by  giving 
notice  of  his  claim  to  the  seat,  and  that  he  would  take 
the  necessary  steps  to  enforce  it.     In  consequence  of 
anticipated  litigation  Evans  disclaimed  the  seat  two 
days  before  the  bill  Avas   filed,  but  omitted   to   give 
any  notice  thereof  to  the  plaintiff. 

Mr.  Boyd,  C  C,  and  Mr.  R  M.  Meredith,  moved  for  an 
injunction  in  tlie  terms  of  the  prayer  of  liie  bill,  con- 
tending lat  although  Grant's  disclaimer  Avas  not  in  the 
precise  words  used  in  the  statute,  still  it  was  in  sub- 
stance the  same,  and  had  the  same  effect ;  his  disclaimer 
was  of  the  "seat,"  while  the  statute  makes  use  of 
the  word  "  office."  The  words  "  seat "  and  "  office  "  are 
Arpament,  ^^^^^  ^^^^  .^^  ^^^  ^^^ .  ^^^  sections  172,  173,  and  175. 

They  further  contended  that  in  no  case  had  the  Reeve 
or  Council  power  to  determine  the  plaintiff's  claim,  or 
prevent  him  taking  his  seat.  That  if  he  or  they,  or 
any  elector  desired  to  controvert  the  claim  made  by  the 
plaintiff,  thoy  had  a  simple  and  inexpensive  remedy 
under  the  provisions  of  the  Municipal  Act:  sec.  178, 
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c  am  or  of  ^,va.n.s  n  msio-nation  under  .ection  172  • 

but  dearly  .t  was  not  ,so.  an.l  at  the  second  nu  eti„.;  of 

the  (ouncil  an  erroneous  statement  was  mmle  to  "tl'c 

effect  and  then  interlined  in  the  minutes,  thatlt 

p   m  n.e  ting  such  resignation  had  been  accepted;  but 

the  e  could  be  no  such  resignation  until  after  acceptance 

of  t  e  ofhce.     It  IS  true  that  under  sections  1!,;4  and 

19.  the  disclanner  has  the  same  operation  and  effect  as 

a  res.gmuion,  but  only  so  as  to  let  in  the  candidate 

hav.ng  the   next  highest   number  of   vote-    and    thl 

P  au.t,ff  was  the  next  highest  "candidate  "  '  The  f^ 

three  ceased   to  be  candidates  wlien  declared  elected 

to  _,.(.,ee;    the  Reeve  i-eJused.    however,    to    take   the 

P-n  uf  s  declaration  of  office  and  c.ualitieation  though  A...„e„e. 

iii'g<Hl  liefore  the  Council  to  do  so, 

Mr   Ilor/gins,  Q.  C,  for  the  defendants  the  Reeve 
and  Corporation.    If  Grant  is  not  out  of  office  then  the 
plaiutift  has  not  any  locus  standi     In  discussin..  this 
matter  three  questions  naturally  present  themselve;  (1) 
Has  the  plaintiff  put  himself  in  a  position  to  complii„ 
of  h  s  exclusion  from  the  seat,  the  answer  to  udiich 
mus    be  in  the  negative,  as  it  is  shewn  that  the  pla  .- 
tiff   has   not  yet  made  the  declaration  of  office  and 
quahhction  required  by  the  26oth  section  of  the  Act 
(2)   Is  not  the  disclaimer  of  Gravt  defective  in  form? 
^U  submit  It  IS,  and  that  the  Reeve  was  justified  in 

election     (.3)  The  third  and  most  important  point  is 
that  section  195  declares  that  the  discLmer  shall  act 


(«)  24  U.  C.  R,  606. 
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1881.     as   a  resignation    and    thereupon   the    scat    shall  be 
"^ —  given  to  the  "  next  hiyhest."     This,  however,  has  not 

the  effect  of  raising  Smith  upon  the  list  of  canditlates. 

The    plaintiff    was   not   the    next   highest  to   Orant. 

Mr.  Bartram  for  the  defendant  Evana.  There  has 
nut  been  a  controverted  election  so  far  as  Gravt  was 
concerned.  No  notice  had  been  given  to  the  electors 
of  any  objection  to  his  candidatui 

Eadivood  v.  Lochvood  {a),  StocUlard  v.  Nelson  (b). 
The  Essex  Case  (a),  Rerjina  v.  McMidlen  [d),  The  Tip- 
perary  Case  (e),  Reg'ina  v.  Tewheshury  (/). 

Mr.  Boyd,  Q.  C,  in  reply. 

PliOUDFOOT,  V.  C— At  a  contest  for  municipal 
honors  and  office  in  the  village  of  Petersville,  last 
January,  three  councillois  had  to  be  elected,  and  the 
result  of  the  poll  was  that  Giant  had  201  votes,  201 
were  for  McKay,  191  were  for  Brodie,  and  171  were 
for  Srtwdi  the  present  plaintiff.  Before  the  time  for 
taking  the  oath  of  office  had  expired  Grant  disclaimed 
the  seat,  and  Smith  the  plaintiff  claimed  to  be  allowed 
to  sit  as  councillor. 

A  legal  gentleman  had  been  elected  Reeve,  and  after 
considering  the  claim  of  the  plaintiff,  and  the  effect  of  the 
statutes  thereon,  he  cair  i  to  the  conclusion  that  Grant's 
disclaimer  was  to  be  treated  as  a  resignation  under  sec- 
tion 174  of  the  Municipal  Act,  and  directed  a  new 
election  to  be  had.  At  the  polling  day  the  plaintiff 
notified  the  electors  of  his  claim  and  that  he  meant  to 
enforce  it.  Evans  was  elected  without  opposition 
other  than  this  notice.  Two  days  before  the  tiling  of 
this  bill,  however,  not  liking  the  troubled  appearance  of 
matters  and  not  desiring  to  be  involved  in  litigation 
he  also  disclaimed,  but  gave  no  notice  to  the  plaintiff. 


JodgmeDt. 


(a)  L.  R.  3  Eq.  489. 
(c)  a  U.  C.  L.  J.  247 
(e)  9  Ir.  0.  L.  217. 


(6)  6  D.  M.  &  G.  62. 
(d)  0  TT.  C.  n.  4()7,) 
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The  plaintiff  hy  this  hill  seeks  to  have  it  deolared 
tiiat  ho  IS  entitled  to  the  office,  and  to  have  the  defen- 
dants restrained  fron.  prev.     "   •.  lu,n  discharffinfr  its 
duties.     The  disclaimer  was  not  in  the  exact  terms  of 
the  Act,  section  194,  but  was,  I  think,  substantially  in 
comphanoo  with  it.     Ho  disclaimed  the  seat,  which  is 
m  this  matter,  ..quivalent  to  office,  and  is  .so  used  in 
other  .sections  of  the  Act.     And  when  l,e  dis.Iaimed 
the  seat  he  must  also  be  taken  to  have  disclaimed  all 
defence  of  any  right  he  mi-ht  have  to  it,  though  he 
did  not  insert  these  words  in  his  disclaimer. 

But  it  was  contended  that  the  plaintiff  had  no  locua 
atandi.  not  having  made  the  declaration  of  (lualifioa- 
tion  required  by  section  265  of  the  Municipal  Act 
However  valid  this  objection  may  be  in  many  cases' 
1  think  It  ought, to  have  no  weight  here,  for  the  plain- 
titt  tendered  himself  for  the  office,  the  Reeve  refused  to 
admit  his  right ;   the  Reeve  also  might  have   taken 
the   declaration,  and  therefore  it  i,s  not   open  to  the 
defendants  to   raise  such  an  objection,  as  it  would  •"'"B-enw 
have  been  useless  for  the  plaintiff  to  have  gone  to 
some  other  officer  and  qualified  himself  by  making  the 
declaration  when   it  would    have  been  unavailing  to 
obtain  admissioii^to  the  council. 

The  chief  question  discussed,  however,  was  as  to  the 
effect  of  the  disclaimer,  and  the  construction  of  sec- 
tions  194  and  195  cf  the  Municipal  Act. 

These  sections  are  arranged  under  a  general  headincr 
Division  Vni,  Controverted  Elections,  and  hence-  tfc 
was  contended  that  all  the  elections  under  that  heading 
must  be  controverted  elections.     These  sections  seem 
to  me  to  provide  not  only  for  the  tii-.l  of  controverted 
elections,  but  also  point  out  a  mode  by  which  a  con- 
troverted election  may  be  avoided,  and  '\>r  this  latter 
purpose  reference  mu.st  be  had  to  elections  that  have 
not  yet  become  controverted.     This  i.s  plain  from  the 
language  of  section  194  which,  in  the  case  of  a  con- 
tested  election,  permits  a  disclaimer  before  the  election 
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iHHi.    is  coirii)Iainod  of.     Until  it  was  complain.'d  of  it  wiifl 
'^^    not  a  controverted  ohiction.     It  was  a  contested  elec- 
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tioii  t'lom  i]u>  day  of  nomination. 

The  cHbct  of  th(;  disclainuir  is  given  by  section  195, 
which  dechiroH  that  it  shall  operate  as  a  resignution, 
and  the  candidate  having  the  next  highest  number  of 
votes  shall  become  the  councillor,  &c. 

The  (h^feiidants  eoiitentl  that  by  this  language  tlie 
statute  only  advanced    the  next   lowest   on    tlu;  poll 
book  one  step.     An  advance  which  would  bo  ])erfee{  !y 
useless  where,  as  here,  he  is  already  elected.     The  rea- 
sons for  confining  the  terms  of  the  .statute  in  thif*  way 
were  ably  stated  by  Mr.  llodglm,  as  having  regard  to 
the  freedom  of  election  and  the  rights  of  a  majority, 
and  that  a  canriidate  who  did  not  have  the  majority  of 
the  votes  polled  should  not  be  allowed  to  hold  oftice. 
There  seems  to  have  been  355  vote.s  polled  and  the 
plaintiff  did  not  have  a  mnjority ;  but  the  same  result 
might  follow  upon  the  defendants'  construction. 
Juduiiicnt.      The  object  of  ^he  Act  seems  to  be  to  jirevent  the 
necessity  for  a  new  election  upon  a  disclaimer,  and 
thus  avoid  the  ex|)ense  that  must  necessarily  be  in- 
curred, and  for  that  purpose  to  bring  into  the  council 
one  not  already  in  it  in  the  place  of  the  disclaiming 
councillor,  and  therefore  the  next  highest  number  of 
votes,  must   mean   the   highest  after    the  votes   that 
elected  councillors.     This  would  seem  to  be  indicated 
by  the  language  of  the  section,  Avhich  says  that  the 
candidate  having  the  next  highest  number  of   votes 
shall  then  become  councillor.     The  two  immediately 
below  Grant  were  no   longer   candidates— they  were 
councillors,  and  the  person  referred  to  in  the  section 
was   to   become  councillor — but  these  were  already 
councillors,  and  the  only  way  to^give  full  effect  to  the 
words  of  the  statute  seems  to"'me  to  be  by  holding  that 
the  plaintiff,  under  the  circumstances,  became  councillor. 
The  defendants  must,  therefore,  be  restrained  from 
excluding  the  plaintiff  from  the  office  of  councillor  till 
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Wing  or  further  onler    The  plaintifF  will,  of  course. 
Imje  to  nmko  tho  necesHary  declaration  to  qualify  hiin- 

With  re,.anl  to  ^r-a.^,  if  bo  had  contented  hin..self 
>.!  h  d,«cluunm^r  all  n.^ht  to  the  ofKco  before  bill  filed 
and  perhaps  without  notifying  tho  pkintlft;  he  would 
have  been  entitled  to  hi.  costs.  But  I..  •  ,,  „,,,.,,;. 
tate.l  the  giv.ng  notice  to  him  of  thi .  motio,.  :>y  dnin.- 
ing  the  benefit  of  a  den.urrer  to  th.  bill  As  he 
had  m  fact  disclaimed,  I  will  not  nut.S,  hhn  ,.,y  costs 
ln.t  having  denanred  and  failed,  I  wi.  av„  give  him' 
costs.  * 

The  plaintiff-  is  entitled  to  an  injunction  agaiu.t  the 
other  defendants  with  costs. 
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Moore  v.  Buckner. 

Arbitration--Award-J,^rUdktlon-Timeforer,forelno  award-Costs. 

In  answer  to  a  bill  to  enforce  an  award,  the  defen-lant  by  answer 
sTrttedto  the  Court  a  number  of  matters  as  objections  to  the 
awa"  and  a  reference  back  to  the  arbitrator,  with  certain  mstrue- 
Zs  na-eference  to  the  Master  a.  to  the  matters  >n  dispute^ 
At  the  hearing  on  bill  and  answer,  the  defendant  ob,ected,  (1)  to 
te  jurisdiction  of  the  Court,  the  submission  P-v^bng  tha 
the  submission  and  award  should  be  made  a  rule  of  the  Queen  s 
Ben  h  TrCommon  Pleas;  (2,  that  the  filing  of  the  bill  was  pre- 
^a  ure.  the  time  for  moving  against  the  award  not  havmg  expi  d  : 
nt  that  a  proceeding  to  enforce  an  award  by  Bu-ary  apP  |ca^^^^^^^ 
must  be  taken  after  the  time  for  moving  against  it  has  elapsed  , 

oZfe,  whether  a  proceeding  for  that  purpose  by  action  at  law  or 
suit  in  equity,  can  be  taken  before  that  time. 

HM  L  that  the  objection  to  the  jurisdiction  would  have  prevailed 
prore'rly  taken  as  the  parties  to  the  submission  had  agreed  upon 
tlrforum  ;  but  the  defendant,  having  submitted  to  the  jurisdic- 
tioTby  his  answer,  and  himself  asked  the  intervention  of  the 
Court  could  not  now  be  heard  to  object.  It  not  appearing  that 
there  was  any  good  reason  for  tiling  a  bill  instead  of  proceeding  m 
t:Z  way.'the  Court  [Sphaook,  C]  refused  to  ^he  pl.ntiff^^^^^^ 
costs  other  than  such  as  he  would  have  been  entitled  to  had  he 
proceeded  to  enforce  the  reward  under  the  statute. 

Hearing  on  bill  and  answer.    The  facts  appear  in 
the  judgment. 

Mr.  McClive  for  the  ,^laintiff. 

Mr.  Plumh,  for  the  defendant.  The  bill  is  prema- 
ture The  time  for  moving  against  the  award  has  not 
vet'elapsed.  Besides,  the  plaintiff  might,  in  an  mex- 
pensiv^  manner,  have  made  a  summary  application  to 
one  of  the  Courts  of  Common  Law  to  enforce  the 
awaril  as  stipulated  for  by  the  submission. 

Mr   McOli".     We  have   instituted  proceedings  in 
this   Court  to  obtain  our  rights,   which  cannot  be 


in  at  law  or 
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enforced  by  summary  motion  as  part  of  the  relief  given 
by  the  award  ca.mot  be  obtained  at  law  :  Russell  on 
Awards,  5  ed.  pp.  521.  549.  Under  the  Administration 
of  Just.ce  Act  this  Court  has  all  the  jurisdiction  neces- 
sary to  afford  the  plaintiff  relief. 

_  In  addition  to  the  authorities  mentioned  in  the 
judgment,  GnaU  v.  Eastwood  (a),  Roddy  v.  Lester  (b). 
Russell  on  Awards,  053,  were  referred  to. 

Spragge,  C.-The  bill  is  to  enforce  an  award     The 
answer  objects  to  the  award  on  grounds  which  appear 
to  me  not  to  be  tenable,  and  the  plaintiff  has,  for  that 
reason  as  I  suppose,  set  down  his  cause  to  be  heard  on 
bill  and  answer.    At  the  hearing  counsel  for  the  defend- 
ant appear  and  object  to  a  decree;  not  on  any  grounds 
raised  by  the  answer,  but  upon  two  other  grounds,  one 
that   this  Court  has  not  jurisdiction,  the  submission 
to  arbi  ration  providing  that  the  submission  and  award 
might  be  made  a  rule  of  the  Court  of  Queen's  Bench  or 
Common  Pleas ;  the  other,  that  the  filing  of  the  bill 
was  pi^mature;    the  time    within  which  the  award 
might  be  mo.ed  against  by  either  party  not  having 
elapsed  when  the  bill  was  filed. 

It  appears  by  the  authorities  that  the  limited  time 
for  moving  against  an  award  does  not  apply  to  the 
eriforcingof  an  award;  or  to  bringing  an  actL  upon 
the  award,  or  in  a  proper  case  enforcing  it  by  bill  in 
equity  All  these  courses  may.  of  course,  be  taken 
atter  the  time  for  moving  against  the  award  has 
elapsed  and  I  should  say  must  be  taken  after  that 
time,  where  the  proceeding  is  by  summary  applica- 
tion I  find  no  authority,  one  way  or  the  other  as  to 
whether  an  action  may  be  brought  or  bill  filed  before 
that  time  has  elapsed. 

I  incline  to  think  that  the  other  objection  would 
prevail,  if  taken  properly  and  in  due  time,  inasmuch 
as^may  well  be  assumed  to  be  a  term  of  the  aoree- 
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ment  to  refer  to  arbitration  at  all,  that  the  award 
shoultl  be  dealt  with  onl}'-  in  the  Court,  and  in  the 
mode  provided  for  in  the  agreement  to  refer. 

These  objections  however  are  objections  to  the  juris- 
diction; not  that  this    Court    has  not  jurisdiction  to 
enforce  awards  in  ])i()i)er  cases,  but  that  the  parties  had 
chosen  their  forum.  Still  being  in  this  way  objections  to 
the  jurisdiction,  they  are  matters  which  in  England 
would  be  objected  to  by  plea  in  abatement ;  and  in  this 
court  would   be    properly    objected    by   deraui'rer,  or 
answer,  according  to   whether  or   not  the  objections 
appeared  u])on  the  face  of  the  bill.     In  this  case  the 
defendant  takes  no  objection  to  the  jurisdiction,  but 
submits  foi-  the  consideration  of  the  Court  a  nuniber  of 
matters  which  he  sets  out  as  objections  to  the  award; 
and  concludes  with  submitting  that  the  award  ought  to 
be    referred    back    to    the    arbitrator,    with    certain 
instructions  ;  or  that  a  decree  should  be  made  referring 
a  certain  agreement  between  the  pai'ties  and  the  matters 
.ludgment.  -j^  (jij^pnte  between  them  to  the  Master.     After  thus 
submitting  to  the  jurisdiction,  and  invoking  the  inter- 
vention of  this   Court,  the  defendant  cannot  in   my 
opinion  make  at   the   hearing  the  objections  that  he 
now  makes,    to   the  cause  being  heard   and  disposed 
of  by  this  Court.     The  plaintiff  ought  however  to  be 
allowed  only  such  costs  as  he  would  have  been  entitled 
to,  if  he  had  proceeded  to  enforce  the  award  under 
the  statute.     He  gives  as  his  reason  for  filing  this  bill, 
that  the  arbitrati  '•  exceeded  his  authority  in  awarding 
to   the   defendant  the  costs  of  a  suit  by  the  plaintiff 
which  was  pending  wdien  the  submission  was  made. 
But  1  do  not  see  how  that  can  be  a  valid  reason  for 
filing  this  bill.     If  this  excess   of  authurity  vitiated 
the  award  it  would  be  an  objection  to  enforcing  it  in 
any  way.     If  on  the  other  hand  the  effect  would  be 
to  make  the  award  only  bad  pro  tanto,  it  w'ould  stand 
as  an  award  good  in  part  and  bad  in   part ;  and  the 
bad  part  being  separable  from  the  good  paits  of  the 
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award,  the  award  may  be  enforced  so  far  as  it  is  a  good . 
award,  upon  motion  under  the  statute,  Faulkner  v. 
Saulter  [a),  and  Jones  v.  Reid  (J>),  are  authorities  upon 
this  point,  and  In  re  The  City  of  Toronto  and  Leak, 
may  be  cited  m  one  among  many  autliorities  for  the 
proposition  that  an  award  may  be  good  and  may  be 
enforced  at  law  as  to  part;  although  as  to  other  parts, 
they  being  separable,  it  may  be  bad. 
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Ripley  v.  Ripley. 

Dowe'r — ejection —  Waiver. 

The  testator  bequeathed  to  his  widow  for  life  an  annuity  of  $fiO,  pay- 
able by  his  son  J.,  his  heirs,  &c.,  together  with  all  and  singular  his 
household  furniture,  &c.,  and  in  the  event  ol'  his  widow  remaining 
in  the  dwelling-house  on  the  premises  after  his  decease,  she  was  to 
have  the  free  use  of  certain  rooms  therein  ;  and  in  case  of  sickness 
while  there  this  son  was  to  see  that  she  had  proper  medical  attend- 
ance and  nursing.  This  annuity  as  well  as  the  other  bequestfi 
the  testator  charged  upon  the  lauds  in  question,  and  devised  the 
same  so  burthened  to  his  said  son,  the  defendant. 

The  widow  filed  her  bill  for  payment  of  the  annuity  alone,  not  claim- 
ing any  lien  on  the  land  in  respect  of  the  charges  created  in  her 
favor  by  the  will  or  for  dower.  The  usual  decree  for  payment  or  in 
default  8"le  was  made,  with  reference  to  the  Master  at  Hamilton, 
under  «  hich  the  land  was  sold,  without  any  reference  to  dower  or  the 
other  charges,  and  the  purchase  money  was  paid  into  Court.  In  the 
Master's  office  the  widow  made  no  claim,  either  for  dower  or  in 
respect  of  the  other  charges ;  but  she  afterwards  presented  a  petition 
to  have  it  declared  that  she  was  entitled  to  dowei  in  the  land  and 
to  compensation  in  respect  of  the  bequests  above  set  out,  and 
prayed  that  a  sum  in  gross  out  of  the  money  in  Court  should  be 
paid  to  her  in  lieu  of  dower,  and  a  proper  sum  allowed  by  way  of 
compensation  for  the  other  benefits. 

Held,  following  Marphy  v.  Murphy,  ante  volume  xxv.,  page  81,  that 
the  widow  was  not  put  to  her  election  by  the  will,  ard  that  she 
was  entitled  to  have  a  proper  sum  paid  to  her  for  dower  out  of  the 
purchase  money  in  Court ;  but  that  by  her  acquiescing  in  the  sale 
of  the  land,  and  by  her  laches,  she  had  waived  her  right  to  any 
compensation  for  the  loss  of  the  benefits  bequeathed  to  her. 

The  bill  in  this  case  was  filed  by  the  widow  of 
Francis  Ripley,  for  the  purpose  of  enforcing  payment 
of  an  annuity  of  S60  per  annum  bequeathed  to  her  by 
her  husband's  will. 

By  the  first  clause  of  the  will  the  testator  dev'.sed 
to  the  defendant  his  farm,  being  composed  )f  ths 
easterly  half  of  lot  No.  14,  in  the  7th  concession  of 
the  township  of  Saltfleet,  charged  with  certain  legacies 
in  favour  of  another  son  and  the  daughters  of  the 
testator,  and  also  with  a  provision  in  favour  of  the 
plaintiff. 
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The  provision  m  her  favour  was  expressed  in  the  1881 
wi  1  as  follows:-"!  will  and  bequeath  to  my  beloved  -v^ 
vvite  Mary  Ripley  an  annuity  of  .SCO,  lawful  money  of    "'^'"^ 

^Z/?     7™?-^r"^'"™''  P"^^^^^  by  my  said  son 
John  mpley,  his  heirs  and  assigns,  (payable  at  the  end 

of  each  year  during  her  lifetime,   commencing  with 
thehrst  years  payment  one  year  after  my  decease) 
t^ether  with  all  and  singular  my  hou.sehold' urn Tu^ 
beds  and  bedding  of  every  description,  excepting,  on^ 
bedstead  with  feather  bed  and  bedding  which  f  g" 
to  my  said  son  John  RijAey;  and  shouM  mv  said  ^ 
see  fit  to  remain  m  the  dwelling  house  on  the  pre.oises 
a  ter  ,„y  decease,  I  order  that  she  shall  have  free  u  e 
of   he  sitting-room  and  the  south-east  corner  bed-room 
and  in  case  of  sickness  while   she   remains  in  saki 
apartments  that  my  said  son  shall  see  that  she  I 
proper  medical  attendance  and  nursing;  that  he  si  al 
furnish  her  with  firewood  for  one  stove."    Th   annuit 
as  also  the  other  bequests,  the  testator  charged  ""t' 
land  in  question  in  the  cause,  and  the  same  ?o  buSned 
he  devised  to  his  son  the  defendant  ""^^^ned 

No  relief,  other  than  payment  of  arrears  ot  annuitv 
was  prayed  for  in  the  bill.  The  cause  was  heailro  ? 
/...o.  and  the  usual  decree  pronounced  for  p.2ent  o" 
in  default  sale  of  the  land  charged  with  theTi^i; 
The  land  was  sold  under  this  decree,  and  the  pur  hafe' 
money  paid  into  Court,  the  plaintiff  makin.  ^  claim 
meantime  for  dower,  or  to  any  benefit  oth^-  ZJZ 
annuity  under  the  will.  ^"® 

The  plaintiff- now  filed  her  petition  praying  fo- a  con 
s  ruction  of  her  husband's  will,  and  for' Jlarf^^n!  that" 
(1)  she  was  entitled  to  dower  in  the  land  sold,  oi  I    en 
upon  the  purchase  money  in  respect  thereof     ;)ttt 
besides  the  annuity  she  was  entitled  to  the  oh  rb  n 
fits  mentioned  in  the  foregoing  paragraph  of  the  bill 

Mr.  Bla.-L  for  the  petitioner.    The  widow  is  not  bound 
to  elect  in  this  cause.     There  is  no  intention,  expl" 
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or  implied,  that  the  gif»,i  contained  in  the  will  are  to 
be  in  lieu  of  dower:  Biripinghamy.  Kiinvan  (a),  Law- 
rence V.  Lawrence  (6),  Holditch  v.  Holditch  v<).  This 
case  js  not  distinguishable  from  Murphy  v.  Muri^hy  (d). 
See  also  Fairioeatker  v.  Arcii.  'hald  (e),  J.in;P  v.  Lapi'  (/). 

Mr.  R.  Martin,  Q.  C.and  Mi.  Wa^soi;,iur  subsequent 
incumbrancers.  The  widow  is  bound  to  elect  :  Becler 
V.  Hammond  (//),  ikLennan  v.  Grant  (ft),  Co'Pnw.i  v. 
Glam  vilU  (i),  McGn;ior  v.  McGregor  (j).  But  whviher 
bovind  i:>  elect  or  not,  the  widow  has,  by  her  proci'od- 
ings,  lost  lu-r  rigiit.  She  Mad  her  bill  for  the  annuity 
alone,  and  will  he  takuii  to  have  waived  her  other 
rights,  il'tuiy,  under  the  will. 

Mr.  B'ack  in  reply.  The  right  to  dower  is  a  it^gal 
rifrht,  and  the  time  within  which  it  will  be  banr  1  is 
fixed  by  tho  Statute  of  Limitations.  The  plain titf 
migiit  release  her  dower,  but  within  the  time  fixed  by 
the  statute  she  cannot  waive  by  simply  non-claim 
With  respect  to  the  other  benefits  under  the  will  as 
well  as  dower,  the  plaintiff  acted  under  a  mistake  as  to 
her  rights  in  not  claiming  them  in  the  first  place,  and 
is  not  now  precluded  from  asserting  them :  Smith  v. 
Dretv  {k). 

Judgment.  Spragge,  C. — There  are  two  questions  in  this  case  : 
one,  whether  it  is  open  to  the  plaintiff"  to  claim  dower 
after  the  proceedings  taken  by  her  in  this  suit  for  the 
recovery  of  the  annuity  bequeathed  to  her  by  her 
husband's  will ;  the  other,  whether  she  is  entitled  to 
dower  if  she  is  not  concluded  by  the  proceedings  taken 
by  her.  If  the  question  of  dower  be  now  open,  I 
incline  to  think  her  entitled.     The  ease  does  not  se'im 


(a)  2  Sch.  &  Lef.  452. 
(c)  2  Y.  &  C.  -^Z 
(e)  15  Gr.  225, 
(i/)  12  Gr.  465. 
(i)  18  Gr.  42. 
(k)  25  Gr.  88. 


(b)  2  Vern.  365. 

((/)  25  Gr  "1. 
(/)  16  Gr.  m. 
(h)  15  Gr.   •;, 
(j)  20  Gr.  450. 
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<Mstinguishable  from  Miwphy  v.  Murphy  (a),  and  the 
«aies  therein  referred  to.     The  claim  for  compensation 
.tor  use  of  rooms  (assuming  the  question  to  be  open) 
may  rest  upon   the  same  footing,  hut  there  may  he 
reasons  for  holding  the  plaintiff  concluded  as  to  that 
claim  even  if  not  concluded  upon  the  question  of  dower. 
Since  making  the  foregoing  note  I  have  considered 
further  the  points  to  which  I  have  referred,  and  I  have 
come   to  the  conclusion  that  I  ought  not  to  hold  the 
plaintiff  concluded  from  asserting  her  right  to  dower, 
by  the  proceedings  that  .she  has  taken  in  this  suit.     I 
think  it  is  a  proper  inference  from  all  that  has  occurred, 
that  ,'^he  did  not  assert  her  right  to  dower  in  this  suit 
in  the  belief,  jierhaps  unr'er  the  advice  of  counsel,  that 
she  was  not  entitled  to  the  provision  made  for  her  by  her 
husband's  will  and  also  to  dower.     Her  so  abstaining 
would  not  extinguish  her  right  to  dower  if  she  had 
such  right.     It  is  not  a  case  in  which  the  maxim  igno- 
rantia  juris  hand  excusat  applies.    I  had  to  consider 
the  application  of  that  maxim  in  Smith  v.  Drew  (b).  '"^monu 
I  think  also  that  the  plaintiff  taking  these  proceedings, 
and  being  silent  as  to  her  dower,  cannot  be  taken  to  be 
an  abandonment  of  her  dower.     There  could  be  no 
intention  to  abandon  that  of  the  existence  of  which 
she  was  ignorant.     She  acted  simply  under  a  mistake 
as  to  her  rights ;  and  as  neither  the  position  of  the 
devisee  nor  of  the  mortgagees  was  changed  by  reason 
of  her  mistake,  there  seems  to  be  now  no  sufficient 
reason   for  denying  her  right  to  litigate  this  claim. 
Further,  it  is  to  be  borne  in  mind  that  dower  is  a  legal 
right  which  the  dowress  may  litigate  either  in  this 
Court  or  in  a  Court  of  law,  and  the  money  now  in 
Court  represents   what  was  that  legal  right  of  the 
plaintiff,  if  entitled  to  dower;  and  that  right  is  para- 
mount to  that  of  the  devisee  and  his  charo-ees. 

Upon  the  question  of  the  plaintiff  being  entitled  to 
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dower  as  well  as  to  the  provision  made  for  her  by  will, 
my  opinion  is  that  this  case  is  governed  by  the  case  of 
Murphy  v.  Murphy  (a),  and  the  English  cases  upon  the 
authority  of  which  that  case  was  decided. 

The  petitioner  prays  also  that  she  may  be  declared 
entitled  to  an  allowance  in  respect  of  a  provision  made 
for  her  in  her  husband's  will  in  the  following  terms: 
"And  should  my  said  wife  see  fit  to  remain  in  the 
dwelling-house  on  the  premises  after  my  decease,  I 
order  that  she  shall  have  the  fi'ee  use  of  the  sitting- 
room,  and  the  south-east  corner  bedroom,  and  in  case 
of  sickness  while  she  remains  in  said  apartments,  that 
my  said  son  John  shall  see  that  she  has  proper  medical 
attendance  and  nursing :  that  he  shall  furnish  her  with 
firewood  for  one  stove." 

The  bill  is  silent  as  to  this  provision,  as  well  as  silent 
as  to  dower,  and  the  decree  is  also  silent  as  to  both.  The 
advertisement  for  sale  was  settled  and  issued  with- 
out reference  to  the  existence  of  either;  and  the 
Judgment.  q]q^[i^^  ^s  to  both  is  made  for  the  first  time  by  this 
petition.  The  whole  of  the  proceedings,  including  the 
sale,  have  been  conducted  by  the  plaintiff. 

Why  this  has  been,  t  do  not  know.  This  claim,  as 
well  as  the  claim  to  dower,  should  have  been  brought 
forward  at  the  latest  in  the  Master's  office,  when,  upon 
the  default  of  the  devisee  to  pay  the  arrears  of  the 
annuity,  it  became  apparent  that  they  would  have  to 
be  realized  by  sale.  If  presented  then  it  would  have 
been  for  the  other  parties  interested  to  consider  whether 
they  would  contest  them,  and  how,  in  the  event  of 
their  being  established,  the  property  could  be  best 
brought  to  a  sale.  As  I  understand,  the  advertisement 
was  settled  without  either  of  these  claims  being  pre- 
sented by  the  plaintiff;  and  I  should  say  in  the  belief 
probably  that  the  only  claim  of  the  plaintiff  was  that 
which  was  presented,  viz.,  her  claim  as  an  annuitant, 

(a)  25  Gr.  81. 


il 


(^IBi 


1881. 


CHANCERY  REPORTS, 

They  might  indeed  have  put  it  to  her  to  say,  whether 
she  intended  to  avail  herself  of  the  option  she  had 
under  the  will,  of  the  personal  use  of  the  sitting  and 
bedroom  appropriated  to  her  by  the  will  if  she  saw  fit 
to  use  them.  They  probably  assumed  that  she  did  not ; 
and  I  think  they  might  reasonably  infer  that  if  she 
had  so  intended,  she  would  not  have  proposed  for  their 
adoption  a  simple  advertisement  of  sale  without  mention 
of  the  property  offered  for  sale  being  subject  to  any 
easement;  and  without  even  bringing  as  a  fact  to  their 
notice  that  she  claimed  the  easement  that  she  claims 
now. 

T  take  it  to  be  almost  certain  that  if  she  had  made 
her  claim  then,  it  would  have  given  occasion  to  discus- 
sion upon  some  two  or  three  points.  First,  as  to  the 
fact  whether  she  had  seen  fit  to  remain  in  the  dwelling- 
house  after  the  death  of  her  husliand,  and  so  had 
exercised  the  option  which  the  will  gave  her,  a  fact 
which  I  do  not  find  stated  one  way  or  the  other  upon 
any  papers  before  me.  Next,  what  were  her  intentions  Judgm«ni' 
for  the  future.  Whether  to  act  or  not  to  act  upon  the 
option  given  her  by  the  will;  and  next,  what,  if  any- 
thing, «he,  conducting  the  sale,  had  to  propose  to  the 
other  parties  interested  in  regard  to  that  provision  of 
the  will. 

It  is  clear  that  her  rights  under  that  "  "i.sion  could 
not  be  affected  by  the  default  of  the  devisee  in  the 
payment  of  her  annuity;  nnd  that  she  had  a  i-ight  to 
realize  payment  by  sale,  without  impairing  her  right; 
but  her  obviously  proper  course,  if  she  desired  to  pre- 
serve her  right,  was  to  offer  the  property  for  sale 
subject  to  her  right.  She  was  forcing  a  sale  of  the 
property  to  realize  her  annuity.  The  land  upon  sale 
for  that  purpose  would  necessarily  pass  into  the  hands 
of  a  stranger.  Her  ri':^  i;  w^as  a  purely  personal  one  to 
occupy  two  certain  roms.  She  could  not  convert  that 
right  into  a  money  payment;  and  if  she  had  proposed 
it  before  the  sale,  the  other  parties  interested  in  the 
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property  might  ; -ive  oi-rcsca  it.  She  did  not  in  the 
matter  of  the  f^ix^e  put  her  right  in  the  only  shape  in 
which  .she  wti  entitled  to  put  it;  imd  she  cannot  do 
now  what  sh-'  could  not  do  then.  It  may  well  be  that 
if  she  had  proposed  before  the  sale  to  have  a  money 
equivalent  for  this  personal  enscit  :,  .uu!  i-  had  bnen 
objected  to,  that  she  would  have  preferred  to  forego 
the  u.se  of  the  rooms  rather  than  have  their  use  in  the 
hou.se  of  a  stranger.  We  cannot  .see  now  what  would 
have  occurred  if  the  plaintiff  had  taken  that  course, 
which  was  certainly  the  proper  one,  if  she  desired  to 
retain  her  right  to  use  these  rooms,  assuming  that  she 
had  the  right ;  but  this  appears  to  me  to  be  clear,  that 
if  she  can  now  claim  a  money  equivalent  in  lieu  of  her 
easement,  she  will  be  placed  in  a  better  position,  and 
the  other  parties  interested  will  be  i  i  a  less  advantage- 
ous position  than  would  have  been  the  case  if  she  had 
disclosed  her  case,  and  made  her  claim  at  the  time 
wlien  she  ought  to  have  made  it. 

All  parties  now  agree  that  the  sale  was  at  a  good 
price;  and  all  think  that  it  would  be  very  injudicious 
to  disturb  it.  I  see  no  way  v,f  placing  the  panics  in 
the  same  position  as  they  were  in  when  in  t)  o  Master's 
office  before  the  s^.le,  other  than  thr  of  setting-;  ti»e  sale 
aside,  and  settlin^  nev.  advert  ment  m:iking  the 
sale  subject  to  this  optional  easement  in  favour  of  the 
widow.  But  T  apprehen--'  that  doing  this  would  probably 
be  to  the  detriment  of  the  parties  inUrested,  other  than 
the  widow.  It  is,  at  any  rate,  impo-,sible  to  say  that 
it  would  not  be  so.  It  would  not  be  jo  to  place  those 
other  parties  in  a  position  of  '  xdva-  ',age,  in  order  to 
give  to  the  plaintiff  rights  v       i  failed  to  clai  n 

at  the  proper  time,  and  whi(  it  inav  be  she  would 
not  at  that  time  have  claimed  -it  all,  if  at  that  time  tb 
question  had  been  raised.  It  is  not  necessary  to  arrive 
at  the  conclusion  that  she  abstained  advisedly  from 
making  her  claim  at  the  proper  time  in  order  to  obtain 
a  money  equivalent  for  it  alter  the  sale.     It  may  have 
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b«en  so,  or  it  may  not;  but  if  any  ono  is  to  HufTer  from  1881. 
the  omission  it  ought  to  bo  th^  person  avHo,  if  the 
claim  was  intended  to  be  made,  was  guilty  of  a  neglect 
of  duty  in  not  making  it;  and  not  those  upon  wliom 
such  duty  was  not  cast,  and  who  may  probably  be 
prejudiced  if  that  which  Avas  then  done  "by  the  widow 
be  now  undone  for  her  benefit. 

The  result  is,  that  the  plaintiff  is  not,  in  my  judg- 
nient,  barred  of  her  rif^ht  to  recover  dower,  or  its 
equivalent;  and  that  her  claim  in  respect  of  her  ease- 
ment cannot  now  be  sustained.  She  ,s  ccecds  then  ns 
to  part  of  the  subject  matter  of  her  p<tition,  and  faila  j^j  „,„^ 
as  to  tiia  othfT  part,  and  there  should  be  no  cuhfs  to  "  *"*"*' 
either  party. 

As  to  the  equivalent  for  dower.  I  think  the  widow 
is  bound  to  accept  it  either  in  the  shape  of  an  annual 
payn.int  of  interest  upon  one-third  of  the  purchase 
mone;  ^r  in  a  2:ross  sum  calculated  upon  her  age  and 
state  Oi  health,  whichever  the  incumbrancers  may 
think  mosr  "or  their  interest. 

(It  ma  probablv  be  difficult  to  ph.ce  it  in  the  former 
shape  as  the  pu  nsr  has  paid  his  purchase  mcney, 
and  the  dower  can.  jt  remain  a  charge  upon  the  land.) 
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H.  obtain«.l  from  hi»  debtor  nn  absolute  con  vej-anco  of  land  M 
.eouritv  which  wa«  attacked  by  the  plaint.fT.  who  had  BuKsequently 
recovered  an  execution  agnin«t  the  grantor,  as  lM.Mng  a  fraudulent 
preference.  It  wn«  Bhewn  that  the  deed,  after  jts  «^-c«t'on  had 
been  altered  by  the  grantee  so  ««  to  convey  the  correct  lot  (22 
instead  of  122).  the  only  lot  owned  by  the  grantor;  but  no  re- 
execution  or  acknowledgment  took  place  ;  the  grantor,  however, 
acceptll  a  lease  from  //.  of  the  correct  lot.  wh.ch  he  afterward. 

/rr'that 'asVh^e  grantor,  according  to  the  ruling  in  Sayles  v.  nrom, 
ante,  page  10,  could  not  claim  to  have  the  conveyance  vacated,  so 
neither  could  his  creditor,  the  plaintifT. 
H.   insisted  that  the  conveyance  to  Um^^bo.&  fide,  wh.le  the 
grantor  alleged  it  ha.l  been  obtained  by  the   fraud   of  H.,  the 
Sh  [Blakk.  V.  C]  in  view  of  the   fact  that  the  grantor  m 
another  suit  had  sworn  that  it  was  made  for  a  valuable  conaidera- 
Jion  and  in  good  faith,  refused  the  relief  asked  -.  the  other  c.rcum- 
stances  in  the  case  being  such  as  not  to  justify  a  decree  on  the 
grantor's  present  staten.ents.  although  not  estopped  by    he  first 
ftatement,  but  that  he  was  at  l.berty  now  to  present  the^facts 
otherwise.     In  such  a  case  the  explanations  given  for  the  .hfferent 
account  of  the  transaction  must  be  convincing. 
Under  these  circumstances,  and  //.  claiming  to  hold  the  land  only  aa 
security  for  the  amount  due  him.  and  the  Court  being  satis  bed  of 
the  bomji.k'^  of  the  transaction,  ordered  an  account  to  be   aken  of 
the  amount  due  If.,  and  the  land  to  be  sold ;  the  proceeds  to  be 
applied  first  in  payment  of  the  amount  due  to  //   for  principal, 
interest  and  costs,  and  the  balance  as  in  ordinary  fraudulent  con- 
veyance  cases  ;  and  for  these  purposes  the  usual  reference  to  the 
Master  was  directed. 

In  this  case  the  plaintiff  tiled  his  bill  as  a  judgment 
creditor  of  the  defendant  Ihcgl^  Rae,  seeking  to  set 
aside  a  conveyance  made  by  him  to  his  co-defendant 
Hugh  Humes  Itae,  as  being  in  fraud  of  creditors.  It 
was  shewn  that  after  the  conveyance  had  been  exe- 
cuted the  defendant  Hugh  Humes  Rae  made  a  lease 
of  the  property  to  the  defendant  Hugh  Rae,  lor  five 

Th^  Kill  f-harw-d  that  this  lease  a.  .d  the  posses- 

;he  scheme 


sion 


of  Hugh  Rae  under  it  were  a  part 
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to  blind  and  defraud  crftdiU>r8.     The  bill  was  taken  pro    1881. 
confeaao  against   the  defendant  Uxigh    Rne    but   the  ^^v^ 
defendant  Iftujh  Humes  liav  answered,  deny  in-  all  tho'"'"'T"^ 
charges  of  fraud,  and  claiming  that  the  deed  and  lease      ""■ 
had  been  executed  for  valuable  consideration,  but  that 
the  lease  had  been  subsequently  surrendered,  and  that 
the  defendant  Huuh  Humes  iiae  was  in  possession  of 
the  property. 

The  cause  came  on  for  hearing  at  the  Spring  sittin-^s 
at   Stratford,    in    1880.   and  the  evidenc(>  then  taken 
shewed  that  the  conveyance  had  originally  been  of  lot 
122.  and  not  of  lot  22,  which  was  the  only  lot  owned 
by  the  defendant  liiujh  line.  The  plaintiff  then  sought 
to  shew  that  the  deed  had  been  fraudulently  alteixnl, 
but  the  Court  refused  to  try  that  issue  upon  the  record 
as  it  then  stood,  and  the  cause  stood  over  with  liberty 
to  the  plaintiff  to  amend  his  bill.   The  bill  was  accord- 
ingly amended  so  as  to  setup  that  the  defendant  Hugh 
Rue  was  a  man  of  small  intelligence  and  unfit  to  trans- 
act business  at   the  time  of  the  conveyance  to  his  8'»'«°>"»- 
co-defendant,   but    that   his  co-defendant,   with    the 
object  of  ac(iuiriiig  the  lands  of  the  defendant  Hugh 
Rue  for  himself,  and  also  of  defeating  and  delaying 
the  creditors  <A'Hu(jh  Rue,  had  procured  that  defendant 
to  execute  to  him  a  conveyance  of  his  lands.  It  furtlier 
charged  that  "  the  defendant  Hugh  Humes  Rne  mate- 
rially altered  the  description  in  the  deed  of  conveyance 
by  filling  in  the  whole  of  the  said  deed  after  the  same 
had  been  signed  by  the  said  Hugh  Rue,  and  after  so 
filling  in  the  same  as  aforesaid,  he  again   materially 
altered  the  said  deed,  without  in  oithei    case   beincr 
authorized  so  to  do,  and  without  having  the  said  deed 
again  executed  by  the  said  defendant  Hugh  Rue,  and 
after  the  witness  to  the  said  alleged  deed  had  been 
sworn  to  the  aftidavit  of  the  excution  thereof."    The 
amended  bill  further  chaj-ged  that  "lot  22  was  not 
conveyed  by  the  ].reten<led  deed,  but  that  it  was  in 
the  power  of  the    iofendant  Hugh  Humes  Mae,  and 
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tlint  he  conld,  unless  restrained,  convey  to  some  inno- 
cent purchaser  for  value  without  notice  of  the  invalidity 
of  the  conveyance." 

The  defendant  Hugh  Humes  Rae  denied  the  fraud, 
but  admitted  that  the  description  had  been  changed 
so  as  to  describe  the  correct  lot  after  the  execution  by 
Hugh  Rae,  and  claimed  that  Hmjh  Rae  had  expressly 
ratified  the  deed  subsequently. 

The  cause  again  came  on  for  hearing  at  the  Autumn 
sittings  at  Goderich. 

Mr.  Harding  for  the  plaintiff. 

Mr.  Tdington,  Q.  C,  and  Mr.  McMillan,  for  the 
deft^ndants. 

Blake,  V.  C— On   the   evidence   there   can   be   no 
doubt  that  an  indebtedness  is  established  from  Hiigh 
Rae  to   Hugh  Humes  Rae.     An   instrument   is  pro- 
duced which  purports  to  be  a  conveyance  of  the  land 
in  question  for  value,  from  Hugh  to  Hugh  Haines  Rae, 
dated  the  19th  November,  1878 ;  and  another  instru- 
ment is  produced  bearing  the  same  date,  which  pur- 
ports to  be  a  lease  from  Hugh  Humes  Rae  to  Hugh 
Rae,  with  a  limited  right  of  purchase,  on  the  back  of 
which  lease  is  a  surrender  thereof  by  Hugh  Roe  to 
Hugh  Humes  Rae,  to  which  is  added  the  clause,  "and 
Judgment.  ^^^^  ^^.^|  ^^^/^  yj^^g  hereby  surrenders  all  his  right, 
title,  and    interest  in   the   said   lands,  and  the  lease 
thereof"     This  is  dated  the  18th  March,  1870.     Sub- 
sequently to  this  period  the  plaintiff  recovered  judg- 
ment against  the  defendant  Hugh  Rae  and  placed  an 
execution  in  the  hands  of  the  sheriff',  and  now  alleges 
that  he  is  impeded  in  the  recovery  of  this  claim  by 
the  above  instruments,  which  he  alleges  to  be  fraudu- 
lent and  void. 

On  a  former  occasion  a  creditor,  John  Moore, 
attacked  the  same  transaction,  and  in  answer  to 
such  charge,  after  alleging  a  bond  fide  debt  and  setting 
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out  the  mstruments  above  referred  to.  the  defendant    1881. 
Hugh  Rae  m  the  6th  and  7th  clauses  of  his  answer.  — 
alleged  as  follows  :  "G.  The  said  convevance  to  ray  said'°"'T""" 
co-defendant  was  made  for  the  cc.nsideration  h'orein-      ""• 
before  mentioned,  and  was  made  in  good  faith,  and  not 
in   pursuance   of  any  fraudulent  scheme,  or  for  any 
fraudulent   purpose,   or   with   any   fraudulent   intent 
whatsoever;   and    no   fraudulent   scheme    such  as   is 
allegea  in  the  said  bill,  or  other  fraudulent   scheme 
of   any    kmd    M'as    entered    into   between    mv   said 
co-defendant    and    me.      7.    The    said    indebtedness 
from  me  to  my  said  co-defendant  was  an  actual  and 
bond  Jich  debt  due  by  me  to  him,  and  was  not  a  pre- 
tended consideration,  and  it  was  not  agreed  between 
my  said  co-defendant  and   me  thafi  should  convey 
he   sa.d    lands   to   him   for  a  pretended    considera- 
tion, or  for  the  purpose  of  delaying  or  defrauding  mv 
creditors,  or  any  of  them,  and  the  said  conveyane^wa; 
not  made  in  pursuance  of  any  such  agreement,  or  with 
any  such  intention  or  object."  j,<,g™ent 

This  defendant  in  the  case  before  me.  if  credit  is  to  be 
given    0  him.  did  not  collude  with  the  co-defendant  • 
did  not  with  him  overreach,  or  seek  to  overreach  his 
auditors,  but  he   was  over-reached  by  Hugh  Humes 
Bae,  ..ud  as  the  result  of  this  fraud  we  have  the  con- 
veyances  produced.     The  evidence   of  both    of  these 
co-defendants  negatives  any  collusion  on  their  part  to 
defraud  creditors.     Hugh  Humes  Rue  persists  in  the 
^onaMes  of  the  transaction,  while  Hugh  Rae  alleges 
that  the  co-defendant  obtained  from  him  the  instru- 
ment complained   of  by   fraud.     If   Hugh  Rae  had 
never  given   any   other  account  of  the   transaction. 
I   should    have    felt    inclined,   looking    at    the    faci 
that  he  IS  a  dull  heavy  man,  and  Hugh  Humes  Rae  a 
sharp,  and  I  should  judge  not  overscrupulous  man,  to 
have  found   that  in  igno:a„ce  of  what  he  was  doinc 
Hugh  Humes  Rae  had  procured  this  conveyance  from 
him.     The  question  would  then  have  remained   for 
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decision  whether,  when  there  is  an  actual  debt,  and  the 
"^^^"^  orraritee  thus  procures  a  conveyance  from  the  grantor,  a 

aommerville  *=  ^  .1        •  1        - 

▼•  creditor  has  the  right  to  set  aside,  in  tow,  such  a  transac- 
tion.  But  after  going  over  the  evidence,  many  times,  1 
am  not  able  to  say  that  I  should  give  such  credence  to 
the  evidence  of  Hugh  line  now  as  to  conclude  this  fact 
is  proved.  I  am  aware  that  this  statement  does  not 
estop  the  witness  from  presenting  the  facts  otherwise, 
but  the  explanation  given  for  the  different  story  now 
tohl  must  be  convincing.  Such  was  the  case  in 
Washburn  v.  Ferris  (a),  where  the  promoter  of  the 
act  sought  to  take  advantage  of  it  in  the  suit.  Here 
J  am  not  satisfied  at  all  with  the  reason  assigned,  and 
find  as  a  fact  that  Hugh  Humes  Rae,  a  creditor, 
obtained  from  his  debtor  this  conveyance  in  order  to 
secure  his  debt ;  that  the  debtor  intended  to  give  such 
conveyance,  and  knowingly  jrave  it;  and  as  the  transac- 
tion cannot  be  attacked  under  the  insolvent  laws, 
although  a  preference,  yet  being  for  a  bond  fide 
Judgment.  ^^^^  which  was  actually  to  be  secured,  it  stands. 

It  is  true  that  the  land  at  first  described  was  lot  122, 
and  that  the  lot  actually  owned  by  the  debtor  was  22, 
and  that  after  the  deed  was  executed  this  was  altered 
from  1 22  to  22,  and  the  instrument  was  not  thereafter  re- 
executed  or  acknowledged.  Presuming,  for  the  sake  of 
argument,  that  a  creditor  has  the  right  to  attack  such 
a  transaction,  he  cannot  stand  in  any  better  position 
in  this  respect  than  his  debtor.  If  I  am  correct  in  the 
main  facts  in  the  case  the  debtor  intended  to  convey 
lot  22  to  his  creditor.  Tiie  deed  as  executed  did  not 
carry  out  this  intention,  and  to  make  it  do  so  this 
alteration  was  made.  Thereafter  a  lease  of  the 
premises  was  accepted,  and  sub.sequently  a  surrender 
of  the  lease  and  premi.ses  given.  It  was  subsequently 
to  this  that  the  right  of  the  creditor  arose  by  placing 
the  execution  in  the  hands  of  the  sheriff.     I  think  the 

(a)  14  Gr.  516,  and  16  Gr.  76. 
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cases  refen-ed  to  in  Sayles  v.  Brown  (a),  shew  that  the    1881. 
grantor  could  not  have  had  the  conveyance  vacated  on  "^v — 
this  ground,  and  if  so  the  creditor  cannot  succeed  on  """"v."^"* 
this  point.  *'**• 

The  plaintiff  is  entitled  to  have  the  amount  due  Hugh 
Humes  Rae  ascertained  by  the  Master,  and  to  a  sale 
of  the  lands,  Hugh  Humes  Rae  adding  his  costs  to  his 
claim.  ^  The  other  creditors  will  be  notified  in  the  ,j„^ 
Master's  office,,  as  is  usually  done  in  fraudulent  convey-'  "  *°"°'' 
ance  cases.  The  defendant  Hugh  Humes  Rae  did  not 
contend  that  he  held  the  lands  except  as  security  for 
the  amount  due  him,  and  expressed  his  willingness 
to  have  the  account  taken  and  his  debt,  which  will  be 
the  tirst  charge  (after  the  mortgages)  paid  out  of  the 
land. 


(a)  27  Gr.  10. 
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In  re  Treleven  &  Hornek. 


Vendom  and  PurcfiaKers'  Act,  Ji.  S.  0.  ch.  100— Description  of  land 
conveyed  —  Ansent  to  sale,  by  tenant  for  life  —  Appointment  of 
interested  truMee—  Practice. 

A  description  of  land  in  a  deed,  by  reference  to  other  conveyances  for 
fuller  description,  is  sufficient. 

Land  was  »<_  ttled  on  a  trustee,  in  trust  for  the  use  of  //.  till  marriage, 
and  then  upon  other  trusts  for  the  husbanil  and  wife  as  tenants  for 
life,  and  ultimately  providing  for  the  issue  ;  the  assent  of  the  tenant 
for  life  was  necessary  for  a  sale  ;  and  there  was  power  in  the  deed 
to  appoint  //.  as  a  trustee  on  the  original  trustee  refusing,  &c.  to 
act.  The  trustee  had  an  absolute  discretion  as  to  forfeiting  and 
applying  the  estate  among  or  for  the  benefit  of  the  parties  to  the 
deed  in  case  of  anticipation  or  attempted  anticipation. 

Held,  tliat  tlie  consent  of  //.  and  his  wife,  as  tenants  for  life,  satisfied 
the  condition  as  to  the  a.?sent  in  case  of  a  sale  ;  that  //.,  as  trustee, 
was  entitled  to  receive  the  purchase  money,  and  that  the  pur- 
chaser was  not  bound  to  see  to  its  application. 

But  it  having  been  suggested  by  the  Court  that  the  appointment  of 
H. ,  as  trustee,  was  not  one  which  the  Court  would  have  made, 
the  matter  again  came  on  for  argnment,  when  it  was 

Held,  that  //.  was  placed  in  a  position  in  which  his  interest  as  one 
of  the  parties  to  the  deed  upon  forfeiture  might  conflict  with  his 
duty  as  trustee,  and  that  the  Court  would  not  have  made  and 
could  not  sanction  his  appointment. 

Though  on  a  bill  fikd  for  specific  performance,  if  the  infant  children 
ultimately  entitled  under  the  settlement  were  made  parties,  the 
Court  might  order  the  completion  of  the  sale  and  payment  of  the 
money  into  Court  for  investment,  where  the  corpus  of  the  estate 
would  be  protected  for  the  children,  yet  on  application  under  the 
Vendors  and  Purchasers'  Act,  in  the  absence  of  the  other  parties 
to  the  settlement,  it  would  not  compel  the  purchaser  to  accept  the 
title. 


This  was  an  application  under  sec.  3  of  R.  S.  0.  oh. 
109,  made  by  Herbert  Horner,  the  vendor  of  the  land 
in  question  in  respect  of  certain  objections  to  title  raised 
by  the  purchaser  Jos'iph  Denis  Treleven. 

Herbert  Horner,  on  the  occasion  of  his  marriage 
had,  by  indenture  bearing  date  the  12th  September, 
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1878,  conveyed  the  land  in  question  to  John  Angel    1881. 
tuU,  in  trust  until  marriage,  for  the  benefit  of  himself   ^v-' 
and  after  the  solemnization  of  marriage,  in  trust  for  the  .WJi'S! 
joint  benefit  of  Herbert  Horner  and  his  wife      The 
instrument  contained  many  cumbersome  clauses  and 
some  very  peculiar  ones,  which  occasioned  the  diffi- 
chaser  ""'"'P'^'''"'^  °^  '"^  ^^'^  application  by  the  pur- 

By  indenture  of  31st  December,  1880,  pursuant  to 
express  power  contained  in  the  settlement,  the  said 
John  Angel  Cull  nominated  and  appointed  Herbert 
Horner  to  be  trustee  in  his  room  and  stead,  and  by 
the  same  instrument  Cull  conveyed  to  Herbert  Horner 
the  land  in  question,  to  be  held  by  him  upon  the  trusts 
contmned   in  the  settlement  of  the  12th  September, 

_    On  the  18th  March,  1881,  Herbert  Horner  entered 
mto  an  agreement  with  Treleven  to  sell  the  land  to 
him,  when  upon  searching  the  title  and  examining 
the  marriage  settlement,  the  purchaser  refused  to  carry  suu«... 
out  the  contract.  "^ 

The  following  were  the  objections  to  title  raised  by 
the  purchaser  and  resisted  by  the  vendor :— 

loJi;  7^'^^  "J^^^^  *^e  marriage  settlement  dated  the 
12th  day  of  September,  1878.  and  made  between  the 
said  Herbert  Horner,  of  the  first  part.  Maude  Field 
Cull  of  the  second  part,  and  John  Angel  Cull,  of  the 
third  part;  and  under  the  indenture  dated  the  31st  day 
of  December,  1880,  and  made  between  the  said  John 
Angel  Cull  of  the  first  part,  the  said  Herbert  Horner 
of  the  second  part,  and  the  said  Maude  Field  Horner 
{nee  Cntl),  of  the  third  pan,  w.,.  .id  Herbert  Horner 
cannot  convey  an  estate  ir.  fee  simple  in  the  said  lands 
because  it  is  requisite  to  obtain  the  consent  thereto  of 
the  tenant  for  Lfe,  and  the  aaid  Herbert  Horner  and 
Maude  i-  cek,  Horner  are  not  the  tenants  for  life  and 
there  la  nothinnr  fr>  of.,w.r  .,.|,_  _•_    m      ,  -    ' 

,  ,  ;-=  -  -''-"   '^^^  i«  the  tenant  for  life: 

and  because  the  power  of  sale  in  cho  said  marriage 
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1881.    settlement  is  ambiguous,  and  the  power  of  sale  is  not 
^■""•^"^  absolute." 

^e  Treleven 

Md  Horner  2.  "  The  said  Herbert  Horner  claims  to  be  paid  the 
purchase  money,  and  under  the  said  marriage  settle- 
ment it  is  uncertain  whether  the  said  Joseph  Denis 
Treleven  would  be  obliged  to  look  to  the  application 
of  the  purchase  money,  or  whether  he  would  take  a 
conveyance  of  the  said  land  free  from  the  trust  and  of 
all  obligations  under  the  said  mnrriage  settlement." 

3.  "  The  description  of  the  land  in  several  of  the 
deeds  is  by  reference  to  other  prior  title  deeds, 
instead  of  describing  the  lands  by  metes  and  bounds 
as  in  the  prior  title  deeds.  These  are  insufficient 
descriptions." 

Herbert  Horner  thereupon  filed  a  petition  under  the 
Act  praying  for  a  declaration  that  he  had  power  to 
sell  the  land  in  question,  and  give  a  good  title  to  the 
same. 


.Ar^ment 


Mr.  Black,  in  support  of  the  application.  (1)  Horner 
stands  in  a  double  relationship  towards  this  hmd — he 
is  trustee  and  cestvbl  que  trust.  In  the  latter  character 
he  and  his  wife  are  the  joint  tenants  for  life  of  this 
property  by  the  express  terms  of  the  settlement.  The 
consent  of  both  of  these  parties  is  given  to  this  sale, 
which  disposes  of  the  first  objection.  (2)  It  is  clear 
that  the  purchaser  is  not  bound  to  see  to  the  applica- 
tion of  the  purchase  money.  The  deed  itself  provides 
against  that  in  express  terms,  and  see  R.  S.  O.  ch.  107, 
sec.  7.  (3)  The  descri|)tion  contained  in  tlie  deed  by 
referring  to  the  description  of  the  same  land  by  metes 
and  bounds  contained  in  another  prior  deed  registered 
on  the  same  lot,  is  a  good  and  sufficient  description: 
Broome  s  L.  M.,  5th  ed.,  624,  Fry  p.  93 ;  Leitk's  Black- 
stone.  259 ;  Nolan  v  Fox  (a). 

(a)  15  P.  C.  568. 
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Mr.  McMlchael,  Q.  C,  for  the  purchaser.     The  pur-    1881 
■chaser  is  anxious  to  carry  out  this  contract  if  the  Court  '-v— 
shoukl  think  the  objections  raised  are  not  well  founded.  an/ffS. 
Counsel  then  read  over  parts  of  the  marriage  settlement 
and  contended  that  it  was  of  such  a  peculiar  character 
and  doubtful  meaning,  that  the  purchaser  would  not 
be  safe  in  taking  title  under  it. 

_    Blake,  V.  C.~Herhert  Horner  settled  the  property  Apni  22. 
in  question  on  the  trusts  declared  in  the  instrument  of 
the  12th  September,  1878.     John  Angel  Cull  was  the 
trustee  to  whom  the  property  was  conveyed  to  the  use 
of  Horner  until  marriage,  then  to  the  use  of  him  and 
his  wife  during  their  joint  lives,  &c.,  with  a  power  of 
sale  on  consent  of  the  tenant  for  life,  to  hold  the  pro- 
ceeds on  the  same  trusts.     There  then  followed  this 
pecuhar  provision  :  "Provided  always  and  it  is  hereby 
agreed  and  declared  that  notwithstanding  the  trusts 
hereinbefore  mentioned,  the  said  lands  and  premises 
and  the  said  goods  and  chattels  shall  be  held  by  the  said 
John  Angel  Cull  upon  the  further  trust  in  case  of  •""'8«n«t. 
anticipation   or  attempted   anticipation  on   the  part 
of  both   or   either   of   the   said  Herbert  Hosier  and 
Maude  Field  Cull,  or  any  one  claiming  or  to  claim  by 
them,  or  under  them,  or  both  or  either  of  them,  to  enter 
into  possession  of  the  said  lands  and  premises,  and  the 
said  goods  and  chattels,  and   possess   himself  of  the 
whole   thereof,  and  hold  the  same  lands,  goods,  and 
chattels  to  such  uses  and  trusts  as  he  in  his  sole  dis 
cretion  shall  determine,  but  for  the    benefit   of   such 
one  of  such  parties,  any  child  or  children  thereof  as 
he  in  the  exercise  of  such  his  discretion  doth  determine  " 
I  have  read  over  the  petition  in  this  case,  and  the 
settlement  and  appointment,  and  find  as  follows  • 

(1)  In  answer  to  the  first  question  :  the  consent  of 
Horner  and  his  wife  sati..fies  the  condition  as  to  the 
assent  of  the  t.r.ant  for  lite  being  needed  before  the 
aale  can  be  niade. 
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1881.  (2)  Herbert  Horner  is  entitled  to  receive  the  pur- 
R  T  \ "~'  cliase  money,  and  the  purchaser  is  not  bound  to  see  to 
•nd  Homer,  the  application  thereof. 

(3)  The  description  of  the  hmd,  by  reference  to  other 
conveyances  for  fuller  description,  is  sufficient. 

On  the  case  presented  by  the  petition,  the  pur- 
chaser is  bound  to  accept  the  title,  but  I  deem  it  right 
to  say  that  I  have  not  considered  whether  the  appoint- 
ment of  Herbert  Horner,  who  has  entered  into  certain 
covenants  as  to  the  settled  estate  with  the  former 
trustee,  and  who  has,  as  present  trustee,  the  right  to 
declare  the  estate  foj'feited  by  anticipation  in  his  own 
favour  and  thereby  possess  himself  of  the  estate,  who 
can,  standing  as  judge  in  his  own  case,  cause  the  estate 
to  revert  into  the  hands  of  himself,  the  author  of  the 
trust,  is  a  good  appointment. 

It  may  be  that  the  learned  counsel  for  the  purchaser 
considered  that  as  he  could  have  inserted  a  clause  of 
revocation,  he  could  have  contracted  for  the  exercise 
Judgment. ^£  ^y^-^^  present  right  which  does  not  terminate  so  com- 
pletely the  trust. 

There  is  no  doubt  the  Court  would  not  have  named 
Herbert  Horner  as  trustee,  but  it  is  quite  another 
thing  where  the  settlement  permitted  it,  and  outside 
of  the  Court  the  appointment  has  been  miade :  See 
Foster  v.  Abraham  (a).  Re  Tempest  (b),  Sugden  on 
Powers,  889 ;  Perry  on  Trusts,  sec.  59  ;  Wilding  v. 
Borden  (c),  Passingham  v.  Sherborn  (d). 

Note. — On  a  subsequent  day  at  the  request  of  counsel  for  the 
purchaser,  the  matter  was  re-argued  before  the  aanse  learned  Judge 
on  the  point  raised  by  his  Lordship  in  the  judgment.  His  Lordship 
then  refused  to  compel  the  purchaser  to  accept  the  title  on  the  ground 
mentioned  in  his  judgment,  holding  that  the  vendor,  by  the  convey- 
ance to  himself  of  the  trust  estate,  was  placed  in  a  position  in  M'hich 
his  interest  as  one  of  the  parties  to  the  settlement,  upon  forfeiture, 
might  conflict  with  his  duty  as  trustee,  and  that  the  Court  would 


(a)  L.  R.  17  Eq,  351. 
(c)  21  Beav.  222. 


(6)  L.    R.  1  Ch.  485. 

(d)  9  Beav.  424-2G-27-32-35-36. 
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not  have  made,  and  would  not  sanction  ii:  ■   appointment.    On  a  bill     Iggl 
for  specific  performance,  the  infant  children  ultimately  entitled  being  ^  ,       ".> 
made  parties,  the  Court  might  decree  the  completion  of  the  contract.  ReTreLren 
But  in  such  case  the  purchase  money  would  be  ordered  to  be  paid  *"*  "o™*'- 
into  Court  where  it  could  be  invested  for  the  benefit  of  all  parties 
entitled.     On  a  summary  application  of  this  kind,  in  the  absence  of 
the  other  parties  to  the  settlement,  it  would  not  compel  the  purchaser 
to  complete  the  title. 


Smith  v.  The  Merchants'  Bank. 

Insolvency-  Bills  of  lading—  Warehome.mnn—  Warehouse  receipts- 
Mixing  goods  deposited. 

By  the  Act  34  Vict.  eh.  5,  (D. )  it  is  not  necessary  to  the  validity  of  the 
claim  of  a  bank  under  a  warehouse   receipt,   that  the  receipt 
should  reach  the  hands  of  the  bank  by  indorsement ;   the  bank 
itself  may  make  the  deposit  and  receive  from  the  warehouseman 
the  receipt. 
A  bank  had  discounted  for  a  trading  firm,  on  the  understanding 
that  a  quantity  of  coal  purchased  in  the  United  States  by  the  firm 
should  be  consigned  to  the  bank,  and  that  the  bank  would  transfer 
to  the  firm  the  bills  of  lading,  and  should  receive  from  one  of  the 
members  of    the   partnership  his   receipt  as    a  wharfinger  and 
warehouseman  for  the  coal  as  having  been  deposited  by  the  bank 
which  was  accordingly  done.     Ihe  partnership  having  become 
insolvent,  the  assignee  sought   to  hold  the  coal  as  the  goods  of 
the  insolvents  and   filed  a  bill  impeaching  the  validity  of  the 
receipt.     It  appeared  that  the  insolvents  had  mixed  the  coal  with 
other  coal,  and  had  sold  some  of  it,  and  that  all  the  coal  in  the 
premises  was  not  sufficient  to  answer  the  quantity  comprised  in 
the  receipt.     Under  these  circumstances  it  was  field,  that  the  bank 
had  a  right  as  against  the  assignee— as  it  would  have  had  against 
the  insolvents— to  hold  all  the  coal  in  store  of  the  descrrption 
named  in  the  receipt,  and  also  to  payment  for  any  such  coal  as 
might  have  been  sold  by  the  plaintiff. 
The  provisions  of  the  34  Vict.  ch.  5,  (D.,)  as  to  warehouse  receipts  do 
not  invade  the  functions  of  the  Provincial  Legislature  by  an  inter- 
ference with  "property  and  civil  rights  "  in  the  Province. 

The   bill   in  this   case   was  filed  by  Bohert  Hall 
Smith,  assignee  in  insolvency  of  the  estate  of  John 
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1881.    Snarr's  iions,  ngainst  The  Merchmita'  Bank  of  Cmuula, 
setting  forth  that  in  the  year  1878,  and  up  to  the 
time   of   their    insolvency,    William   .*?.   Snarr    and 
George  E.  S)iarr  carritnl  on  bu^^iness  as  coal  dealers  in 
the  city  of  Toronto,  under  tlie  name  or  style  of  "  John 
Snarrs  Son.9,"  and  became  insolvent  on  the  IHth  of 
March,   1879,   within   the   meaning   of  the   Insolvent 
Acts  in  force  in  this  Pru/ince,  and  the  plaintiff  under 
sucli  Acts  was  appointed  the  assignee  of  their  estate ; 
that  the  said  firm  oiuried  on  thei     business  in  certain 
premises  in  the  said  city,  on  the  south  side  of  L  ;planadc 
street,  known  as  MyleHs  Block,  which  premises  wens  in 
1876  leased  to  the  said  William  S.  Snarr  for  eight 
years,  and  were  used  by  the  firm  as  a  yard  for  storing 
and  keeping  coal ;  that  nt  the  time  of  such  insolvency 
a  large  quantity  of   coal,  the  property   of   the  firm, 
was  stored  in  the  said  premises,  to  part  of  which  the 
defendants  clai)";(!  they  were  entitled,  and  the  same, 
by  arrangement   Uis  sold,  and  the  proceeds,  amounting 
Btatement.  to   $7,1)0:3.7.)    1.;,'    been   paid   into   the   bank   of  the 
defendants,  to  hv.   Jipplied  thereafter  in  such  manner 
as  the  parties  claiming  such  coal  should  be  found  by 
law  entitled  thereto,  but  that  the  defendants  refused 
to   institute   proceedings   for   that   purpose ;   tliat  as 
to  a  part  of  such  coal  the  defendants  claimed  to  be 
entitled  to  the  proceeds  thereof  under  certain  ware- 
house receipts,  and  also  claimed  to  be  recouped  out 
of  the  residue  of  such  coal  for  certain  quantities  of 
coal   covered    by   and   embraced   in   such    warehouse 
receipts,  which  had  been  sold  by  the  firm,  the  warehouse 
receipts  under  which  the  defendants  claimed  the  pro- 
ceeds of  sale  of  said  coal,  having  been  given  by  the 
said  William  S.  Snarr  as  a  warehouseman  under  the 
provisions   of   the   statute,  34    Yict.  eh.   5   (D.),  and 
embraced  coal  to  the  value  of  S2(),15(),  the  defendants 
contending   that   sucii    warehouse  receipts  had   been 
taken  by  the  bank  as  collateral  security  for  the  pay- 
ment oi'  -ortain  promissory  notes  held  by  the  bank 
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and  allc^a'd  by  tlio  ilofendunts  to  have  been  discounted 
f'»r  the  Hiju  in  the  rc-ular  course  of  banking  business 
It  appeared  that  at  their  instance  the  .  oal  had  been 
shipp(  d  to  the  defendniits,  and  bills  of  hiding  inado 
out  tlierefor  ,n  thefr  name,  and  which  the  bank 
tiansferred  and  delivered  f,,  the  firm,  who  gave  to 
the  defendants  u I. dfi-takings  in  writ  ^^  to  deliver  to 
the  defendants  their  warehouse  receipts  coverinrr  t 
said  coal. 

The  bill  fiirtlicr  alleged  tliat  the  warehouse  receipts 
were  m  t  given  contemporane(;Usly  with  any  of  the 
promiss,  ly  notes  of  the  firm,  a'nd  had  not  been 
acquired  by  th.-  liank  at  the  tiiiu  either  of  the  notes 
had  been  negotiat  J  by  the  fiim  with  the  bank,  and 
were  therefore  vend  ;  that  the  receipts  had  been  giv^n 
by  William  S.  Snarr  and  not  liy  the  firm,  although 
the  coal  was  stored  in  the  yanl  of  which  the  fiini  "of 
John  Snarr\s  Soni^  were  the  keepers,  and  William  S. 
Snarr  had  not  such  possession  thereof  as  entitled  him 
to  make  >r  give  a  valid  w.iiehouse  receipt  for  such  statement 
c<jal,  so  as  to  tr;i  isfer  to  the  iuMcr  thereof  any  interest 
therein  ;  and  that  the  in, a  had,  in  the  course  of  their 
dealings,  sold  all  the  coal  mentioned  in  said  receipts, 
with  the  exception  of  ,iit  7G0i  tons,  altliough  at 
the  time  of  the  insolvency  there  was  in  the  said  yard, 
in  addition  to  such  balance,  other  coal  bought  from 
other  parties  to  a  large  amount;  but  the  defendants 
never  took  possession  of  any  of  the  said  coal  in  any 
manner. 

The  bill  prayed  (1)  that  it  might  be  declared  that 
the  plaintiff  as  assignee  was  entitled  to  the  proceeds 
of  said  sale ;  (2)  that  it  might  be  declared  that  the 
bank  was  not  entitled  to  hold  the  proceeds  of  such  • 
sale  in  preference  to  the  other  creditors  of  the  firm ; 
the  plaintiff  submitting  as  such  assignee  to  pay  to 
the  defendants  whatever  amount,  if  any,  they  might 
ultimately  be  found  entitled  to  as  composition  on  their 
claim  against  the  estate. 
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The  cause  came  on  to  be  heard  at  the   Spring 
Sittings  of  1880,  in  Toronto. 


Mr.  McCarthy,  Q.C.,  and  Mr.  Kingsford  for  the 
plaintiff.  The  warehouse  receipts  heie  taken  by  the 
bank  as  depositors  of  the  coal,  were  acts  not  within 
their  corporate  powers,  being  acts  of  trading,  and 
were  such  as  clearly  were  not  intended  to  be  author- 
ized to  be  done  by  the  Legislature.  See  34  Vict, 
eh.  5,  (D.)  the  46th  section  of  which  embodies,  with 
some  slight  variations,  the  provisions  of  sec.  8,  C  S.  C. 
ch.  54.  By  the  34  Vict,  the  Dominion  Legislature 
professedly  deal  only  with  banking  powers ;  and  the 
object  of  the  Ontario  Legislature — R.  S.  0.  ch.  116 — 
was  to  assist  in  accomplishing  the  same  object.  The 
difference  in  the  language  of  the  several  Acts  may  be 
easily  attributed  to  the  different  powers  of  the  Legis- 
tures.  The  47th  section  of  the  Dominion  Act  should 
be  read  in  connection  with  sec.  9  of  C.  S.  C  ch.  54. 
^''^•°*-  The  24  Vict.  ch.  23,  was  not  intended  to  confer  on 
banks  the  power  of  becoming  depositors  in  the  first 
instance :  Bank  of  British  North  America  v.  Clark- 
son  (a),  Royal  Canadian  Bank  v.  Miller  (b).  The 
provision  contained  in  the  46th  section  of  the  Dominion 
Act  vesting  the  property  in  the  bank,  being  a  question 
of  property  and  civil  rights,  was  clearly  cognizable  by 
the  Local  Legislature  only,  and  therefore  ultra  vires 
of  the  Dominion  Parliament.  The  yard  in  which  this 
coal  was  deposited  was  not  a  place  used  for  storage ; 
it  was  simply  used  and  intended  to  be  used  for  the 
storage  of  goods — here  it  was  coal — for  sale.  The 
Act,  we  contend,  does  not  apply  to  goods  the  property 
«  in  which  had  not  yet  become  vested  in  the  debtor ; 
here  the  SnaiTS  were  to  be  at  liberty  to  sell,  and  it 
must,  in  determining  the  rights  of  parties,  be  treated 


(a)  J9  C.  P.  182. 

(6)  28  U.  C.  R.  593 ;  S.  C.  in  Appeal,  29  U.  C.  R.  266. 
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as  If  this  stipulation  had  been  embodied  in  the  con- 
tract itself,  and  it  is  shewn  that,  with  the  exception  of 
700  tons,  none  of  the  coal  was  forthcoming.  The 
i»ther  coal  in  the  yard  was  easily  distinguishable  from 
that  covered  by  the  warehouse  receipts,  all  of  which 
were  given  in  the  name  of  William  S.  Snarr,  who  in 
carrying  on  the  business  was  merely  a  partner  with 
another.  Cockburn  v.  Sylvester  (a),  In  re  Coleman  (b), 
Wilmot  V.  Maitland  (c),  Llado  v.  Morgan  {d),  Snarr 
V.  Smith  (e),  were  also  referred  to. 


Mr.  a  Robinson,  Q.C.,  and  Mr.  J.  F.  Smith,  for  the 
defendants.      The  bank  in  their    transactions   with 
Snarr  were  not  attempting  to  deal  in  coal ;  it  was 
simply  a  mode  of  obtaining  security  for  their  advances 
to  the  firm.     See  Robinson  &  Joseph's  Digest,  under 
heading  "  Bills  of  Lading,"  568.     The  original  statute 
provided  th  it  banks  might  take  security,  and  pointed 
out  the  mode  by  which  that  might  be  effected,  namely, 
by  indorsement  over  of  the  bills  of  lading.   The  34  Vict,  •'^^"'•n*- 
was  passed  to  remove  difficulties  as  to  the  dealings  of 
banks ;  and,  in  order  to  define  the  effect  of  havin°  the 
receipts,  declares  that  the  "bank   may  acquire* and 
hold"  the   property   warehoused.     In  Suter  v.   The 
Merchants'  Bank  (/;,  there  was  not  any  actual  transfer. 
All  the  cases  seem  to  assume  that  the  Acts  of  both 
the  Dominion  and  Local  Legislatures  were  not  ultra 
vires.     It  is  objected  here   that  Snarr   was  not  a 
warehouseman ;  but  a  wharfinger  may  or  may  not  act 
as  a  warehouseman,  and  Snarr  combined  both  these 
occupations.     It  is  true  that  the  place  of  deposit  was 
more  a  yard  than  a  warehouse,  but  Milhy  v.  Kerr  (g), 
which  was  affirmed  on  appeal  to  the  Supreme  Court,' 
shews  that  this  was  sufficient;  and  the  practice  of 


(a)  27  C.  P.  34 ;  S.  C.  1  App.  E.  471. 

(b)  36  U.  C.  R.  559.     (c)  3  Gr.  107. 

(d)  23  C.  P.  517.  (e)  Bob.  &.  Jos.  Digest,  4271 

(/)  24  Gr.  3G5.  (g)  43  U.  C.  R.  is]  S.'c.  3  App.  R.  350. 
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1881.    millers,  when   wh-at   is   delivered  to   them    for   the 
^-v--  purpose  of  being  converted  into  flour,  has  always  been 
'";!'"     to  grant  such  receipt.,  and  this  course  of  dealing  has 
""SS^r*  ne^^er  been  questioned.     The  Royal  Canadian  Bank 
V  Ross  (a),  shews  that  although    he   coal  had  not 
actually  arrived,  Snarr  covdd   make  the   transfer  to 
the  bank  ;  and  here  as  a  fact  no  money  was  advanced 
by  the  bank  before  the  arrival  of  the  coal.     It  was 
intended  that  the  Snavn  should  sell  the  coal,  but  not 
without   the  authority  and  assent  of  the  bnnk  ;  and 
they  had  coals  of  their  own  which  it  was  known  tney 
did   sell,  but   the  officers  of  the  bank  had  not  any 
reason  to  believe   that   they  were  disponing  of  that 
belonging  to   the   bank.     As   to   the   mixing   ot  vihe 
co^s.^all  that  can  be  ^aid  is  that  the  bank  was  in  the 
same  position  with  the  plaintiff'  as  with  the  Snarrs, 
who  clearly  could  not  reap  any  advantage  from  their 
improi)erly   confounding    the    property.      Luptori   v. 
White  (b);  and  Mr.  Kent,  in  his  Commentaries,  (vol.  2, 
Argument        3G5,)   enunciates   the   same   principle;   so   that   if 
Snarr  disposed  of  the  coal  belonging  to  the  bank  so 
that  it  was  not  forthcoming,  they  were  b'"         to  make 
up  the  deficiency  out  of  their  own  coa.        ao  terms 
of  the  contract  required  the  ISnarrs  to  keep  die  coal 
separate,  so  that  as  soon  as  they  mixed  them  they 
became  bound  to  give  an  equivalent ;  and  applying 
this  principle  here,  no  necessity  exists  for  any  reference 
to  ascertain   the  quantity ;  the  bank  can  take  any 
kind  of  the  coal  specified  wVich  they  can  find  on  the 
premises,  all   being   of    equal    value.      Counsel   also 
referred  to  Lawrie  v.  Rathlmn   (c),  Great    ]\  estern 
B   W.  Co  V.  Hodgson  {d),  Box  v.  The  Provincial  Ins. 
Co.  (e),  Coffey  v.^The  Quebec  Bank  (/),  Hart  v.  Ten 
Eych  ((/),  Gihnour  v.  Bach  (h),  Tilt  v.  Silverthorne  (^). 


(a)  40  U.  C.  E.  466. 
{c)  38  U.  0.  11.  255. 
(e)   18  Gr.  280. 


(3) 


2  John  C.  C.  at  108. 


(b)  15  Ves.  4.32. 
(d)  44  U.  C.  R.  187. 
{/)20C.  P.  120, 
(h)  24  C.  P.  187. 


(i)   11  U.  C.  R.  619. 
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Mr.  McCarthy,  Q.C.,  in  reply. 


Tho  other  material  facts  in  the  case  appear  in  tho     ^"t*" 
judgo/ent.  "flaS""' 

SPRAGGE,C.--It  was  held  in  the  Royal  Canadian 
Bank  v.  Ross  (a),  that  the  Dominion  Act  34  Vict.  ch. 
6,  does,  by  sections  40  and  47,  authorize  the  transfer 
to  a  bank  of  bills  of  lading  and  waichouse  receii)ts  to 
secure  an  antecedent  debt,  in  case  of  there  being  at 
the  time  of  the  contracting  of  the  debt  an  "  under- 
standing "  (the  word  used  in  sec.  47)  that  the  bill  of 
lading  would  be  transferred  to  the  bank  as  collateral 
security,  and  it  is  clear  upon  the  evidence  in  this  case 
that  the  moneys  advanced  by  the  bank  in  this  case 
were  advanced  upon  that  understanding,  1  do  not 
understand  that  there  is  any  question  upon  that  point. 

There   was   a   written   undertaking  given    by   the 
insolvents  to  the   bank   upon   receiving   the  bills   of 
lading,  that  they  would  leave  with  the  bank  ware-  •""»««°«n*-. 
house  receipts  covering  the  coal  comprised  in  the  bills 
of  lading. 

The  warehouse  receipts  were  in  this  form,  "Received 
•in  store,  in  Big  Coal  House  warehouse  at  Toronto, 
from  Merchants'  Bank  of  Canada,  at  Toronto  (so  many 
tons  stove  coal,  and  so  many  tons  chestnut  coal,)  per 
schooners  [naming  them],  to  be  delivered  to  the  order 
of  the  said  Merchants'  Bank,  to  be  endorsed  hereon. 
This  is  to  be  regarded  as  a  receipt  under  the  provisions 
of  statute  34  Vict.  ch.  5.  Value  $7,000.  The  said  ccal  in 
sheds,  facing  esplanade,  is  separate  from  and  will  be 
kept  ..separate  and  distinguishable  from  other  coal. 

"  Dated  10th  August,  187S. 

"  W.  Snarr." 

W.  Snarr  was  a  member  of  the  insolvent  firm  and 
lessee  of  the  whaii,  and  of  the  warehouse,  wherein 
the  coal  in  question  was  stored. 


(a)  40  U.  C.  R.  466. 
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1881.        Mr.  McCarthy,  for  the  plaintiff,  who  is  assignee  in 
' — . — '  insolvency,  contends  that  upon  the  evidence  it  does 
""t."*     not  appear  that  IK.  Snarr  was  a  warehouseman.    The 
"'mnl"*''  words  of  the  Act  are :  "  The  bank  may  acquire  and 
hold  any  cove  receipt,  or  any  receipt  by  a  cove-keeper, 
or  by  the  keeper  of  any  wharf,  yard,  harbour,  or  other 
place,  any  bill  of  lading,  any  specification  of  timber,  or 
any  receipt  given  for  cereal   grains,  goods,  wares  or 
merchandize  stored  or  deposited  in  any  cove,  wharf, 
yard,  harbour,  warehouse,    *     •    as  collateral   secu- 
rity for  the   due  payment  of  any  bill   of  exchange 
or  note  discounted  by  such  bank  in  the  regular  course 
of  its  banking  business  or  for  any  debt,"  &c. :  34  Vict, 
ch.  5,  sec.  46,  D.     The  evidence  is,  that  the  coal  of 
Snarr  &  Co.,  not  only  the  coal  in  question  but  other 
coal  belonging  to  the  firm,  was  stored  in  the  warehouse 
and  on  the  premises,  and  that  iron  from  the  Rochester 
Iron  Company,  and  that  some  stone  also  had   been 
stored  on  the  same  premises. 
.  jadvmeiit.      I„  The  Great  Western  K  Tf .  Co.  v.  Hodgson  (a),  the 
warehouse  receipt  was  given  by  a  firm  which,  as  was 
found  by  the  learned  Judge  who  tried  the  cause,  were 
curers  and  packers  of  pork,  and  not  warehousemen 
within  the  meaning  of  the  Ontario  Mercantile  Law  Act.- 
In  this  case  I  think  William  Snarr  may  be  properly 
held  to  be  a  warehouseman,  independently  of   his 
premises  having  been  used  for  the  storage  of  iron  and 
stone,   within  the  meaning  of  34  Vict.     All  that  is 
necessary  under  section  46  is  that  the  receipt  should 
be  given  by  the  keeper  of  a  place  wherein  cereal  grains 
or  other  articles  enumerated  may  be  stored  or  deposited; 
or  that  the  receipt  should  be  given  for  cereal  grains, 
&;c.,  stored  or  deposited.     Where  the  receipt  is  given 
by  the  owner  of  the  cereals  &c.,  for  cereals  &c,,  stored 
or  deposited  in  his   own    warehouse   or  other  place 
under  section  48,  he  must  be  a  person  engaged  in  the 


(a)  44  U.  C.  R.  187. 
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calling  of  keeper  of  a  cove,  wharf,  &c.  The  language 
is  different  in  the  two  sections,  but  assuming  that  the 
person  giving  the  receipt  must,  under  section  4G  as 
well  as  section  48,  bo  a  person  engaged  in  the  calling 
of  a  warehouseman,  &c.,  I  think  the  provision  of  the 
Act  is  satisfied  in  this  case ;  and  would  be  so  by 
William  being  warehouseman  for  the  storage  of  the 
coal  of  the  firm  of  which  he  was  a  membei°  but  he 
does  not  appear  to  have  so  lin  "ted  the  business  of  the 
premises  of  which  he  was  lessee,  for  he  appears  to 
have  been  a  wharfinger  as  well  as  a  warehouseman,  and 
certainly  in  the  former  capacity  exercising  a  "  calling" 
within  the  meaning  of  section  48. 

Another  objection  is,  that  the  warehouse  receipt  is 
for  coal  received  from  the  bank,  the  Act  of  1859,  22 
Vict.  ch.  20,  authorizing  only  the  advance  of  money  by 
the  bank  upon  the  security  of  a  receipt  given  by  a 
warehouseman,  and  by  indorsement  thereon,  by  the 
owner  or  person  entitled  to  receive  the  cereal  or  other 
thing  deposited,  transferred  to  the  bank,  and  it  was  •'"'dgm.nt. 
held  in  the  Royal  Canadian  Bank  v.  Miller  (a),  in 
appeal,  that  the  statute  must  be  strictly  pursued,  and 
that  a  receipt  direct  to  a  bank  was  not  authorized  by 
the  Act. 

By  the  later  Act,  34  Vict.,  the  Act  of  1 859  is  repealed, 
and  it  is  not  required  by  the  later  Act  that  warehouse 
receipts  should  reach  the  bank  by  indorsement  only ; 
as  was  interpreted  to  be  the  meaning  of  the  former 
Act.  The  later  Act,  however,  is  since  Confederation, 
and  it  is  contended  that  the  provision  in  question  is  an 
interference  with  the  functions  of  the  Local  Legisla- 
ture of  Ontario,  to  which  is  committed  by  the  British 
North  America  Act  the  duty  of  legislating  in  relation 
to  "Property  and  Civil  Rights  in  the  Pp  'ce."  On  the 
other  hand,  among  the  powers  of  the  t ,  ment  are : 
"  The  regulation  of  trade  and  commerce,"  ana  "banking 


fill 


(a)  29  U.  C.  R.  266. 
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1881     and  incorporation  of  banks  and  the  issue  of    paper 
^  monoy  ;"  and  legislation  upon  all  .natters  not  assigned 

'T     exclusively  to  the  Legislatures  of  the  Provinces, 
^tt*-'      Legislation  upon   trade   and  commerce   and   upon 
banking  must  necessarily  affect  to  some  extent  pro- 
perty and  civil  rights.     Legislation  upon  property  and 
civil  riMits  in  the  abstract  is  committed  to  theProvin- 
il   Legislatures;  but  .'here  they  are  affected  only  by 
the  legation  of  the  Dominion  Parliament  upon  si  b- 
jects  upon  which  the  Parliament  has  express  nutlonty 
to  legislate  it  cannot  be  an  invasion  of  the  functions 
of  the  Provincial  Legislature  for  t^^ /-^^-"^ .  .!^ 
to  k-islate.     To  hold  otherwise  would  be  to  nu  lity 
the  Prowers  of  Parliament,  not  only  in  its  legislation 
upon  the   two  subjects  to  which   I  have   expressly 
referred,  but  upon  many  other  subjects  which   are 
made    expressly    subjects    of    its   jurisdiction  ;    not 
certainly  less  than  one-half  of  the  twenty-nine  sub- 
jects in  which  exclusive  legislative  authority  is  given 
j.dpn.«t.  to  the  Dominion  Parliament.    I  agree  with  what  was 
said  by   Wilson,  C.  J.,  (then  a  Judge  of  the  Court 
of  Queen's  Bench,)  upon   this  point  m  Cromhie  v. 

Jackson  (a).  ,,      /•    i.     c    j.'u^ 

A  further  question  arises  xrom  the  fact  of    the 
insolvents  having  mixed  the  coal  for  which  the  ware- 
house receipts  in  question   were  given  to    he  bank 
with  other  coal  in  the  warehouse  in  winch  they  were 
deposited.    They  had  a  quantity  of  coal  of  their  own 
before  this  coal  was  received,  and  a  quantity  of  other 
coal  was  received  later  in  the  year.     The  warehouse 
receipts  stated-in  two  of  them  that  the  coal  was  in 
sheds,  in  other  two  that  it  was  m  ^"^«'.  ^^^^^  *^^ 
esplanade,  and  "is  separate  from,  and  will  be  kept 
separate  and  distinguishable  from  other  coal.      The 
evidence  proves  that  this  was  not  done   and  that  no 
attempt  was  made  to  do  it;  that  the  only  distinction 


(a)  34  U.  C.  E.  579. 
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a     mpte.l   was   of  the   different  kinds  of  coal  ;  and    1881. 

further  it  ,s  m  the  evidence  that  the  (juantity  of  coal 

in  store  at  the  time  of  the  insolvency  was  less  than     'T 
the   (juant.ty   comprised    in    the  warehouse   receipts  %"!r'' 
unaccounted  for  by  the  insolvents  to  the  bank     There 
has   been,  therefor.,   a  wrongful   admixture   by  the 
insolvents.  ■^ 

If  it  were  now  a  case  between  the  bank  and  the 
Snarrs  I  do  not  see  what  answer  the  Snarrs  could 
laake  to  a  demand  by  the   bank  to  account  f<,r  the 
whole  of  the  coal  in  store.     If  tl.ey  were  to  set  up 
that  a  portion  of  the  coal  now  in  store  was  coal  not 
comprised    m   the  warehouse    receipts  and   that   the 
bank  therefore  had  no  claim  upon  that  portion    the 
answer  would   be,  as  was  in   substance   the  answer 
given  to  the  like  objection  in  Gilmcmr  v.  Br,ck  (a) 
that  the  difficulty  of  distinguishing  the  one  from  the 
other  was  occasioned  by   the   wrongful   act  of   the 
Snarrs  nnd  that  they  are  not  in  a  position  to  com- 
plain ot  It.    The  assignee  can  be  in  no  better  position  J»ag«.„t 
upon  this  question  than  the  Snarrs  themselves 

Lupton  V.  White  (b),  is  the  leading  case  upon  this 
pom  .  In  .t  Lord  Eldon  refers  to  previous  cases 
decided  upon  the  same  principle.  And  the  same  prin- 
ciple has  been  acted  upon  in  several  cases  in  our  own 
Courts.  I  have  already  referred  to  GUrnour  v.  Buck 
There  are  also  Cofey  v.  The  Quebec  Bank  (e),  Lawrie  v. 


^v.  Co. 


V. 


Bathbun,  (d),  and  Great  Western  li 
Hodgson  (e).  The  leading  American  case  l' believe  Is 
Hart  y  Ten  Eyck  (/),  which  was  decided  by  Chan- 
cellor Kent.  No  case  could  well  be  more  clearly 
withm  the  principle  than  the  case  before  me 

Upon  the  whole  my  opinion  is,  that  the  plaintiff's 
<5ase  fails,  and  that  the  defendants  are  entitled  by  way 


(a)'24C.  P.  186. 
(c)  20  0.  P.  120. 
(c)  44  U.  C.  R.  197. 


(6)   15Ves.  436. 
{d)  33  U.  C.  K.  255. 
(/)  2  Johns.  Ch.  108. 
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1881.    of  cross-relief,  for  which  they  pray,  to  an  order  for  the 
^-v-'  payment  out  to  them  of  the  money  in  Court,  and  to  a 
""!'"    declaration  that  they  are  entitled  to  any  coal  of  the 
***SSi"**'  descriptions  specified  in  the  warehouse  receipts  that 
may  bo  in  the  warehouse,  or  on  the  premises  referred 
to  in  the  warehouse   receipts  ;  and   to  an  order  for 
delivery  of  the  same ;  and  if  the  plaintiff  has  sold  any 
of  the  coal  to  which  the  defendants  were  entitled,  he 
must  account  for  the  proceeds. 
The  decree  must  be  with  costs. 


I  r 


In  re  Taylor. 
Re  Lot  One,  Mississaqa  Street,  Orillia. 

QuUting  fUlea  Act-Infaucy-Statule  of  Liviitationa-TUk  by 
possession. 

Where  a  person  enters  upon  the  lands  of  iAants.  not  being  a  father 
or  Kuardian,  or  standing  in  any  fiduciary  relation  to  the  owner,  and 
remains  in  possession  for  the  statutable  period,  the  rights  of 
the  infants  will  be  barred.  Quinton  v.  FrUh,  Ir.  11.  2.  Eq.  415, 
considered  and  not  followed. 

Re  Taylor,  8  P.  R-  207,  reversed  on  rehearing. 

This  was  a  petition  filed  in  January,  1879,  under  the 
Quieting  Titles  Act,  for  the  purpose  of  quieting  the 
title  of  the  petitioner  Beverley  Sharp  Taylor  to  a  lot  of 
land  iu  the  town  of  Orillia.    It  appeared  that  James 
Douglas  Taylor,  i\vQ  father  of  the  petitioner,  had  taken 
possession  of  the  property  in  the  spring  of  1856,  and  so 
remained  in  possession  until  his  death  in  1872,  and 
since  that  time  the  petitioner  and  his  co-heirs  had 
continued  to  occupy  the  lot ;  all  parties  having  actual 
knowledge  of  the  claim  of  the  contestants,  the  widow 
and  infant  children  of  one  Wanzer. 
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On  the  matter  coining  before  tl.e  Referee  of  Titles 
Mr.  Holmeated,  timt  officer  alJowed  the  claim  of  the 
petitioner,  holding  the  right  of  the  contestants  barred 
under  the  statute.  From  this  decision  the  contestants 
appealed,  and  the  appeal  came  on  for  argument  before 
Blake,  V.  C.  who  feeling  himself  bound  by  the  decision 
in  Qmnton  v.  Frith  (a),  reversed  the  order  of  the 
Referee  and  dismissed  the  petition,  with  costs  aa 
reported  in  8  P.  R.  207,  where  the  circumstances  ^on- 
nected  with  the  title  are  clearly  set  forth. 

The  petitioner  thereupon  set  the  matter  down  for' 
rehearing  before  the  full  Court. 

Mr.    Boyd,    Q.    C.  and    Mr.    McGregor,    for    the 
petitioner. 


1881. 

RaTkrkNr. 


I 


Mr.  Arnoldi,  contra. 

Proudfoot.  v.  C-The  single  question  presented 
for  decision  in  this  matter  is,  whether  a  stranger  who  ^..^^ 
takes  possession  of  an  infant's  lands,  with  knowled^re 
of  the  infant  s  title,  can  claim  the  benefit  of  the  Statute 
of  Limi  ations.  so  as  to  enable  him  to  retain  possession 
against  the  owner,  who  has  attained  his  majority 

The  stranger.  Taylor,  went  into  possession  in  1856 
and  died  in  1872.  The  petit,  .. ..  claims  under  him 
and  has  been  m  possession  since  1872.  The  petition 
waa  filed  in  January,  1879.  The  petitioner  and  his 
ancestor  have  consequently  been  long  enough  in  posses- 
sion to  enable  the  petitioner  to  claim  the  benefit  of  the 
statute  unless  his  knowledge  of  the  title  of  the  infants 
precludes  him  from  doing  so :  R.  S.  0.  ch.  108.  sees 
3,  44. 

The  books  are  full  of  cases  establishing  that  where 
any  person,  whether  a  father  or  a  stranger,  enters  upon 
the  estate  of  an  infant,  and  continues  in  possession. 

(a)  Ir.  R.  2  Eq.  415. 
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18ftl .    thif.  Court  will  consider  such  person  entoring  as  a  giiar- 
^— V—   dian  to  the  infant,  and  will  decreo  an  account  against 
■•^"""   him,  and  will  cany  on  such  account  after  tho  infancy 
is  determined,  and  declare  the  infant  entitled  to  have 
a  decree  for  the  possession  of  the  property  :  Littletor,, 
sec  124  ;  Morgan  v.  Morgan  (a),  Dorvwr  v.  ForteM-ae 
(b),  Howard  v.  Earl  of  Skrcwsburij  (c).     Nor  do  I  thmk 
that  liaghif  v.  Went  {<!)  was  intended  to  lay  down  any 
different  rule.    There  the  bill  was  fil.d  thirty  years  after 
the  title  accrued,  and  stated  a  legal  title,  without  shew- 
ing that  the  disability  of  infancy  had  continued  till  such 
a  period  as  to  justify  the  interference  of  this  Court,  and 
the  Court  held  that  the  infant  must  assert  lus  legal 
right  before  he  could  claim  an  account  of  rents. 

But  the  question  has  to  bo  decided  upon  the  provi- 
sions of  our  Statute  of  Limitations :  R.  S.  0.  ch.  108. 
As  between  trustee  and  cestui  que  trust,  in  the  case 
of  a  direct  trust,  no  length  of  time  is  a  bar,  for,  from 
the  privity  existing  between  them,  the  possession  of 
judcmtni   the  one  is  the  possession  of  the  other:    Lewin  on 
Trusts,  7th  ed.,  p.  733.     A  purchaser  for  value  from  a 
ti'istee,  even  with  notice  of  the  trust,  is  not  an  express 
trustee,  and  he  can  obtain  the  benefit  of  the  statute 
(sec.  30)  by  holding  for  the  prescribed  time  after  the 
conveyance  to  him. 

Constructive  trustees  are  not  prevented  from  claim- 
ing the  benefit  of  the  statute :  Beckford  v.  Wade  (e). 
Hovenden  v.  Lord  Annesley  (/) ;  and  (by  sec.  29)  no 
auit  can  be  brought  in  equity  to  recover  the  land  but 
within  the  same  period  as  an  action  at  law  might  have 
been  brought  upon  a  legal  title.  Strangers  who  enter 
upon  an  infant's  estate  are  only  constructive  ti-ustees : 
Lackey  v.  Lockey  (g),  Hovenden  v.  Lord  Annesley  {h), 


(a)  1  Atk.  489. 
(c)  L.  R.  17  Eq.  378. 
(e)  17  Ves.  87. 
ig)  Prec.  Ch.  618. 


(6)  3  Atk.  130. 
(d)  3  L.  J.  Ch.  (0.  S.)  63. 
(/)  2  Sch.  &  Lef.  617. 
(A)  2  Sch.  &,  Lef.  617. 
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Darby  and  Bosanquet  183,  Bvovme  293.    They  may  be 
treated  as  bailiffs,  and  compelled  to  account  and  to  Uvo 
up  possession,  but  if  allowed  tore.nain  in  possession  for 
the   statutory  period,  they   n.a>   resist  either  claim. 
Iho  liability  to  account  is  limited  to  six  years  1a  the 
statute  of  James,  (our  R.  S.  0.  ch.  Gl,  sec.  2,)  which 
renders  infancy  an  absolute  disability,  and   if    the 
action   be   brought  within   six  years  after  attaining 
majonty.  the  account  runs  back  to  the  beginning  of 
the  title  ;  but  if  not  brought  within  these  six  years 
the    statute   may   be  pleaded  «s  a   bar:    Lockev   v 
Lockey  (a).  Hovenden  v.  Lord  Annealey  (b)  ' 

By  our  statute  (ch.  108.  sec.  44.)  no  action  is  to  be 
brought  after  twenty  years,  though  the  claimant  may 
be  under  disability  for  the  whole  time;  so  that  an 
infant  may  be  barred  before  he  has  attained  his 
majority;  and  the  anomaly  is  presented  of  a  plaintiff 
having  through  disability,  a  longer  time  within  which 
he  may  sue  for  an  account  than  for  the  possession  of 
the  estate. 

Howard  V.  Earl  of  Shrexushury  (c).  was  much  relied 
on  by  the  contestants,  but  it  does  not  seem  to  me  to 
have  much   bearing  on  this  subjept.     It  was  not  a 
question    upon    the   Statute   of   Limitations.      Lord 
Romillyh^d  decided,  in  Crowther  v.  Crowther  (d)  that 
If  an  infant  never  was  in  possession  or  in  the  enjov- 
ment    of   the    property,    either    by    himself   or   his 
guardian,  he  stands  in  the  same  position  as  any  other 
person,  and  must  first  establish  his  legal  title      In 
Howard  v.  Earl  of  Shrewsbury,  (e)  Sir  George  Jessel 
M.R.,  dissented  from  thi..  opinion  of  Lord  Romilly,  and 
held,  following  the  cases  that  had  been  cited  for  the 
contrary  view,  that  an  infant  is  entitled  to  treat  a 
stranger  who  takes  possession  of  his  estate  as  his 


043 

IHRI. 
R*  Tt>lor. 


Juilgmwt 


(o)  Prec.  Chy.  618. 
(c)  L.  R.  17  Eq.  378. 
(«)  L.  K.  17  Eq.  378. 


(b)  2  Sch.  &  Lef.  617. 
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l^ 


|l<   .■ 


t 

V  r 


''»: 


G44 


CHANCERY  REPORTS. 


1881. 


Be  Taylor. 


bailiff  or  agent  to  get  an  account  of  rents  and  profits,, 
and  a  decree  for  possession.  But  we  have  seen  above 
that  this  liability  to  account  for  the  rents  is  barrabl© 
by  the  Statute  of  James,  and  for  the  same  reason  his 
liability  to  have  the  possession  taken  from  him  would 
seem  barrable  by  the  R.  S.  O.  ch.  108.  If  the  con- 
testants were  permitted,  by  reason  of  infancy,  to  resist 
this  proceeding  after  twenty  years  from  the  accruer  of 
their  title,  or  right  of  entry,  it  would  render  section 
44  nugatory. 

There  would  seem  to  be,  therefore,  good  grounds  for 
the  suggestions  of  Sir  W.  Page  Wood,  V.C,  in  Thomas 
V.  Thomas  (a),  where  he  says :  "  I  do  not  accede  to  the 
argument,  that  because  an  infant  can  treat  any  stranger 
who  has  entered  upon  his  land  as  his  bailiff',  for  the 
purpose  of  enforcing  an  account  of  the  rents  and 
profits  received  by  such  stranger,  it  therefore  follows 
that  the  infant  may  in  all  cases  treat  such  stranger  as 
a  bailiff",  for  the  purpose  of  escaping  from  the  effect  of 
Judgment.  ^^^  Statute  of  Limitations.     I  think  that  is  open  to 
considerable  argument,  especially  as  the  statute  pro- 
vides that  ten  years  only  shall  be  allowed  after  the 
termination  of  the  disability  of  infancy  for  the  person 
who  has  attained  majority  to  assert  his  rights,   a 
provision  which,  it  has  been  justly  observed,  must  be 
rendered   altogether  nugatory,  if  it  be  held  that  in 
every  case  where  a  stranger  encers  upon  an  infant's 
estate  he  enters  as  bailiff*,  because  if  that  were  so  time 
would  not  begin  to  run  against  the  infant  until  he 
attained  twenty-one."     It  was  not  necessary  to  decide 
the  point,  as  the  person  there  who  had  entered  into 
possession  was  the  father  of  the  infant,  and  in  the  case 
of  a  relative  a  fiduciary  relation  was  considered  to  be 
established  that  excluded  the  operation  of  the  statute. 
The  decision  now  being  re-heard  was  rested  princi- 


(a)  2K.&J.  79. 
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pally  on  the  case  of  Quinton  v.  Frith  (a),  in  which    1881 
the  Vice  Chancellor  held  that  a  stranger  enterinrr  upon  ^-v^ 
an  infant's  lands  with  the  knowledge  of  his  title  is  '''"^'""■ 
fixed  with  a  fiduciary  position  as  to  the  infant  and 
could  not  claim  the  benefit  of  the  Statute  of  Limita- 
tions. 

This  case  seems  to  me  at  variance  with  those  I  have 
referred  to,  which  establish  that  a  person  entering  upon 
-an  infant's  lands  is  only  a  constructive  trustee,  or 
aflfected  with  a  quasi  fiduciary  character  only,  which 
though  it  may  give  a  right  to  bring  an  action  of 
Account  for  the  rents  and  profits,  :  lot  exempt  from 
the  operation  of  the  Statute  of  J^imitations.  Lord 
Mansfield  observed  in  Lockey  v.  Lockey  (b),  that  "  this 
receipt  of  the  profits  of  an  infant's  estate  is  not  such  a 
trust,  as  being  the  creature  of  a  Court  of  equity  the 
statute  shall  be  no  bar  to."  And  this  was  cited  with 
Approval  by  Lord  Redesdale  in  Hovenden  v.  Lord 
Annesley  (c). 

And  as  to  the  corpus  of  the  estate,  it  is  clear  that  J»"if«»«nt. 
the  stranger  in  possession  is  not  an  express  trustee 
but  a  trustee  of  a  trust  elicited  by  the  principles  of  a 
Court  of  equity  from  the  acts  of  parties.  Such  trusts 
are  not  saved  from  the  operation  of  the  statute.  Thus, 
if  a  devisee  for  life  of  a  leasehold  estate  renew  in  his 
own  name,  the  statute  will  begin  to  run  from  the  time 
of  the  renewal :  Petre  v.  Petre  (d). 

There  is  no  confidence  reposed  in  a  stranger  taking 
an  unauthorized  possession.  There  is  no  such  fiduciary 
character  as  to  create  an  express  trust.  Where  an 
agent  does  not  occupy  a  fiduciary  position  he  may  rely 
on  the  Statute :  Burdick  v.  Garritt  (e). 


(a)  Ir.  R.  2  Eq.  396. 
(c)   Sch.  2  .  &  Lef.  633. 
(e)   L.  R.  5  Chy.  233. 


(h)  Prec.  Ch.  518. 
(d)  1  Drew.  371. 
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1881.  Blake,  V.  C — Sitting  as  a  Court  of  re-hearing  we 
are  not  bound  by  the  case  of  Quintan  v  Frith  (a),  and 
the  point  raised  by  the  appellant  is  therefore  open  for 
consideration,  as  to  my  mind  it  was  not  in  the  Court 
below.  The  question  seems  to  turn  on  whether  the 
petitioner  occupied  such  a  position  towards  the  infant 
contestants  as  that  it  can  be  said  the  land  "is  vested 
in  a  trustee  upon  an  express  trust,"  or  not,  (R.  S.  0. 
ch.  108,  sec.  30).  Lord  Redeadale  in  Hovenden  v.  Lord 
Annesley  (b),  thus  deals  with  the  two  exceptions  out 
of  the  statute :  "  Now  I  take  it  that  the  position  which 
has  been  laid  down  '  that  trust  and  fraud  are  not  within 
the  statute,'  is  qualified  just  as  he  qualifies  it  here :  that 
is,  if  a  trustee  is  in  possession  and  does  not  execute  his 
trust,  the  possession  of  the  trustee  is  the  possession  of 
the  cestui  que  trust,  and  if  the  only  circumstance  is, 
that  he  does  not  perform  his  trust,  his  possession 
operates  nothing  as  a  bar,  because  his  possession  is 
according  to  his  title.  *  *  *  But  the  question 
Jadgment.  of  fraud  is  of  a  very  different  description :  that  is  a  case 
where  a  person  who  is  in  possession  by  virtue  of  that 
fraud,  is  not,  in  the  ordinary  sense  of  the  word,  a 
trustee,  but  is  to  be  constituted  a  trustee  by  a  decree 
of  a  Court  of  Equity,  founded  on  the  fraud;  and  his 
possession,  in  the  meantime,  is  adverse  to  the  title  of 
the  person  who  impeaches  the  transaction  on  the 
ground  of  fraud." 

Vice-Chancellor  Kindersley,  in  Petre  v.  Petre  (o), 
thus  explains  what  an  express  trust  under  the  Act  is : 
"  'ihe  25th  section  is  also  confined  to  express  trusts, 
that  is  trusts  expressly  declared  by  a  deed,  or  will,  or 
some  other  written  instrument ;  it  does  not  mean  a  trust 
that  is  to  be  made  out  by  circumstances ;  the  trustee 
juust  be  expressly  appointed  by  some  written  instru- 
ment ;  and  the  effect  is,  that  a  person  who  is  under 


(a)  Ir.  K.  2  Eq.  396. 
(c)    1  Drew.  371. 


{b)  2  Sc.  &  Lef.  632. 
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some  instrument  an  express  trustee,  or  who  derives 
title  under  such  a  trustee,  is  precluded,  how  long 
soever  he  may  have  been  in  tlie  enjoyment  of  the 
property,  from  setting  up  the  statute.  But,  if  a  person 
has  been  in  possession,  not  being  a  trustee  under  some 
instrument,  but  still  being  in  under  such  circumstances 
that  the  Court,  on  the  principles  of  equity,  Avould  hold 
him  a  trustee,  then  the  25th  section  of  the  statute 
does  not  apply;  and  if  the  possession  of  such  a  con- 
structive trustee  has  continued  for  more  than  twenty 
years,  he  may  set  up  the  statute  against  the  party  who, 
but  for  lapse  of  time,  would  be  the  right  owner." 
At  p.  749,  Mr.  Lewin  states  the  rule  to  the  same 
efiect :  "  But  trusts  arising  by  the  construction  of  a 
Court  of  Equity  from  the  acts  of  parties,  or  to  be 
made  out  by  circumstances,  or  to  be  proved  by  evi- 
dence, will  not  be  saved  by  the  clause  relating  to 
express  trusts."  See  also  Shelford's  Real  Property 
Statutes,  p.  202  et  seq.,  Banning's  Limitation  of  Actions, 
p.  135;  Perry  on  Trusts,  vol.  1,  sec.  166.  .'udgm»Dt. 

In  this  case  the  petitioner  would  no  doubt  be  consi- 
dered as  bailiff,  or  agent  of  the  infants,  having  entered 
upon  the  property  with  the  knowledge  of  their  infancy, 
and  as  such  would  be  bound  to  account  for  rents  and 
profits,  under  ordinary  circumstances;  but  I  do  not  think 
that  there  is  in  this  case  an  "jexpress  trust "  within  the 
statute,  and  therefore  the  statute  has  run  again.st  the 
contestants  and  barred  their  claim.  I  cannot  find  any 
authority  for  the  proposition,  satisfactory  to  the  mind 
or  binding  on  this  Court,  that  a  stranger,  even  with 
the  knowledge  of  the  infancy  and  of  the  title  of  the 
infante,  occupies  the  position  other  than  that  of  bailiff, 
agent,  or  constructive  trustee  ;  a  relationship  which 
generally  gives  the  infants  the  right  to  an  account,  but 
which  does  not  bring  the  person  taking  possession 
within  that  position  which  postpones  the  period  for 
accrual  of  the  right  until  a  conveyance  has  been  made 
to  a  purchaser.  See  Angell's  Limitation  of  Actions, 
sees.  468,  474. 
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I  am  of  opinion  that  the  petitioner  is  by  virtue  of 
the  Statute  of  Limitations  entitled  to  the  certificate 
he  asks,  and  that  this  order  should  be  made,  with  the 
costs  of  the  rehearing  to  the  petitioner. 


Direct  Cable  Co.  v.  Dominion  Telegraph  Co. 


Arbitration — Award — Practice — Cross  bill — Umpire,  appointment  of. 

When  a  submiasion  to  arbitration  provides  for  making  the  aubmis- 
sion  a  rule  of  any  particular  Court,  no  suit  or  proceeding  can  be 
had  in  any  other  Court  to  set  aside  the  award,  whether  such  sub- 
mission has  or  has  not  been  made  a  rule  of  the  Court  named 
in  it. 

Before  an  award  has  been  made  a  rule  of  Court,  a  Court  of  equity 
has  jurisdiction  to  restrain  an  arbitrator  improperly  appointed 
from  entering  upon  the  duties  of  such  arbitration. 

Where  the  defendants  in  a  suit  reside  in  this  country,  and  the  principal 
office  of  the  plamtiflFs  is  in  England,  and  a  contract  is  entered  into 
there  between  the  parties  which  is  to  be  executed  in  New  York  a 
suit  in  respect  thereof  may  be  instituted  in  this  Province. 

In  a  suit  in  this  Court  to  set  aside  the  nomination  by  the  defendants  of 
an  arbitrator  on  behalf  of  the  plaintiffs,  for  irregularity  in  such 
nomination: 

Held,  that  the  arbitrators  being  necessary  parties  and  the  defendants 
resident  in  this  country,  the  arbitrators,  though  resi<lent  out  of  the 
jurisdiction,  were  properly  made  defendants  to  the  bill. 
One  of  the  stipulations  in  a  contract  between  the  plaintiff  and 
defendant  companies  was,  that  if  any  dispute  arose  between  them 
it  should  be  referred  to  arbitration,  each  of  the  parties  to  name  an 
arbitrator,  and  the  two  within  ten  days  after  the  appointment  of 
the  one  last  named,  should  appoint  an  umpire  ;  but  if  either  party 
should  neglect  or  refuse  to  appoint  an  arbitrator  for  the  space  of 
ten  days  after  being  requested  so  to  do,  or  should  appoint  an 
arbitrator  who  should  refuse  or  neglect  to  act  as  such,  then  the 
arbitrator  r',  the  party  mf,king  such  request  should  appoint  an 
Arbitrator  on  behalf  of  the  other  party. 
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A  notice  by  the  defendant  company  requiring  the  plaintiff  company 
to  appoint  an  arbitrator  was  duly  served  on  the  10th  of  June,  and 
on  the  19th  the  plaintiff  company,  by  cablegram  from  London, 
named  one  C.  M.  D. ,  of  New  York,  as  their  arbitrator.     On  the 
28th  of  t1  ;  same  month  S.,  the  arbitrator  of  the  defendant  com- 
pany, wrote  to  C  M.  D.  requiring  him  to  join  in  the  naming  of 
an  umpire,  but  he  w  jte  saying  he  was  about  to  leave  the  city, 
and  would  return  on  the  30th  ;  that  having  been  only  advised  by 
cable  of  his  appointment  and  that  his  commission  would  be  mailed 
to  him,  he  could  not  until  its  arrival  intelligently  take  any  action. 
On  the  .30th  C.  M.  D.  returned  to  his  office,  and  then  wrote  to  S. 
expressing  his  readiness  to  act,  and  at  the  same  time  confirmed  a 
nomination  made  by  his   partners,   during  his  absence,    of    an 
umpire  : 
Held,  (1)  that  the  facts  did  not  establish  any  refusal  or  neglect  on 
the  part  of  C  M.  D.  to  act  as  arbitrator,  such  as  would  justify  S. 
in  naming  an  arbitrator  in  his  stead  ;  (2)  that  the  naming  by  the 
arbitrators  of  an  umpire  was  a  judicial  act  which  could  not  legally 
be  performed  by  the  partners  of  one  of  the  arbitrators,  and  his 
subsequent  confirmation  thereof  was  ineffectual. 
The  object  of  a  cross  bill  ordinarily  was  to  obtain  discovery  on  the 
part  of  the  plaintiff  in  the  cross  cause  to  be  used  in  the  original 
cause ;  or  in  order  to  obtain   full  relief  in  respect  of  the  subject 
matter  of  litigation  in  the  original  cause.     Therefore,  where  a  bill 
was  filed  to  restrain  arbitrators,  on  the  ground  of  irregularity  in 
their  appointment,  from  acting  in  respect  of  matters  in  dispute 
between  the  plaintiff  and  defendant  companies,  and  the  defendant 
company  by  their  answer  asked  that  if  the  Court  entertained  the 
■  case  it  should  afford  them   relief  in  respect  of  the   matters  in 
dispute  between  the  companies  : 
IHeM,   that  this   was  not  the  proper    office    of    a  cross-bill,  and 
therefore  could  not  be  set  up  as  a  subject  of  cross-relief  by  the 
answer. 


This  was  a  suit  by  The  Direct  United  States  Cable 
Co.  (Limited)  against  The  Dominion  Telegraph  Co.  of  Rtnt^ment. 
Canada,  George  G.  Sampson  and  Thomas  T.  Buckley, 
the  bill  in  which,  fileJ  12th  July,  1880,  set  forth  that 
the  plaintiffs  were  a  body  corporate  and  politic,  duly 
incorporated  under  the  laws  of  Great  Britain,  and  having 
their  chief  office  and  place  of  business  in  the  city  of 
London,  England ;  that  the  defendants,  The  Dominion 
Telegraph-  Company,  were  a  body  corporate  and  politic, 
incorporated  under  the  laws  of  the  Dominion  of 
Canada,  and  that  on  or  about  the  25th  of  June,  1875, 

82 — VOL.  XXVIII  G.R. 


6^0 


18f<]. 


CHANCKUY   UEPOIITS. 


a  business  agreement  was  entered  into  by  and  between 
^"T^"]"'  the  then  Direct  Unlffd  States  Cable  Company (Liviited) 
c»bi«  0".  and  the  said  Dominion  Telegraph  Company,  in  writing, 
•jominioii  and  executed  by  the  said  companies  respectively,  the 

thirteenth  clause  of  wliich  was  as  follows  : 

"  If  any  dispute  or  difi'erence  shall  arise  between  the  parties 
hereto,  concerning  any  matter  or  thing  contained  or  referred  to  in  or 
arising  out  of  this  agreement,  it  shall  be  referred  to  arbitration,  in 
the  manner  following,  that  is  to  say  ;  Each  of  the  parties  in  diflfer- 
ence  shall,  upon  recjuest  in  writing,  appoint  an  arbitrator  in  New 
York,  and  the  two  arbitrators  appointed  by  or  on  behalf  of  the 
parties,  respectively,  and  acting  in  the  arbitration,  shall  within  ten 
days  after  the  appointment  of  such  one  of  them  as  shall  be  last 
appointed  appoint  an  umpire,  who  shall  meet  the  arbitrators  in  New 
York,  but  if  either  of  the  parties  in  difference  shall  refuse  or  neglect 
to  appoint  an  arbitrator  for  tlie  space  of  ten  days  after  being 
requested  so  to  do  by  the  other  party,  or  shall  appoint  an  arbitrator 
who  shall  refuse  or  neglect  to  act  as  such,  then  the  arbitrator  chosen 
by  the  party  making  such  request  shall  appoint  an  arbitrator  on 
behalf  of  the  party  who,  or  the  ai'bitrator  named  by  whom,  shall 
refuse  or  neglect,  as  aforesaid,  and  the  award  of  the  said  two  arl 
trators,  or  of  their  Umpire,  as  the  case  may  be,  sliall  be  final  and 
Stotnmnnt.  conclusive  between  the  parties,  and  the  submission  hereby  made 
shall  be  made  a  rule  of  Her  Majesty's  Court  of  Queen's  Bench  in 
England  ;  and  the  arbitrators  and  their  Umpire  sha'l  have  and 
exercise,  as  in  Great  Britain,  all  the  powers  and  authority  given  to 
the  arbitrators  by  the  Caramon  Law  Procedure  Act  of  1854  ;  and  the 
submission  hereby  made  and  all  proceedings  thereunder  or  con- 
sequent thereon,  shall  be  governed  and  controlled  as  in  Great 
Britain,  by  all  the  provisions  of  the  said  Act  which  are  applicable 
to  subaiissious  to  arbitration  and  proceedings  thereunder  or  con- 
sequent thereon ;" 

and  on  or  about  the  17th  of  March,  1876,  another 
supplementary  business  agreement  was  duly  executed 
between  the  said  companies,  but  not  varying  such 
arbitration  clause. 

The  bill  further  stated  that  subsequently,  and  in  or 
about  the  year  1877,  The  Direct  United  States  Cable 
Company  (Limited),  one  of  the  parties  to  the  said 
two  agreements,  was  regularly  and  voluntarily  wound 
up  and  dissolved  accoi'ding  to  the  laws  of  Great 
Britain,  and  the  plaintiffs  were  duly  incorporated 
under  said  laws,  and  succeeded  by  operation  of  law. 
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and  by  special  contracts,  to  the  rights,  agreements,     1881. 
business  and  assets  of  the  aforesaid  first  Direct  United  —  ^•^"^ 

Direct 

States  Cable  Company  (Limited):  that  subsequently,  t'»weCo. 
and  on  or  about  the  1st  of  January,  1879,  an  agree-  '1°"''"'^° 
ment  was  executed  by  and  between  the  plaintifts  and 
the  defendants  The  Dominion  Telegraph  Company  of 
Canada,  in  writing,  reciting  the  aforesaid  two  agree- 
ments, the  voluntary  dissolution  of  The  Direct  United 
States  Cable  Company  (Limited),  the  party  to  the 
aforesaid  two  agreements,  the  incorporation  of  the 
plaintiffs,  the  transfer  to  the  plaintiffs  of  the  business, 
assets,  and  contracts  of  said  dissolved  company  ;  and 
the  provisions  of  the  aforesaid  agreements  of  25th 
June,  1875,  and  of  17th  March,  187f ,  were  adopted, 
confirmed  and  re-enacted  in  the  same  way  as  if  the 
plaintiffs  and  defendants,  The  Dominion  Telegraph 
Company  of  Canada,  had  made  direct  contracts  with 
one  another,  containing  the  provisions  of  the  said 
indentures  respectively,  but  subject  to  certain  modifi- 
cations not  affectinor  the  arbitration  clause,  relating  to 
arbitration,  that  is  to  saj' : 

"5.  Any  question  or  difference  between  the  companies,  parties 
hereto,  arising  out  of,  or  in  reference  to,  any  matter,  act  or  thing 
under  these  presents,  shall  be  decided  by  arbitration  as,  and  in  man- 
ner provided  for,  in  the  thirteenth  clause  of  the  said  indenture  of 
the  25th  day  June,   1875." 

The  bill  further  stated  that  by  the  provisions  of  the 
Common  Law  Procedure  Act  of  England,  17-18  Vict, 
ch.  125  (1854),  the  arbitrators  could  appoint  an  umpire 
at  any  time  within  the  period  during  which  they  had 
power  to  make  an  awat-d  ;  and  that  on  or  about  the 
3rd  of  June,  1880,  the  sa-i^  Dominion  Telegraph  Cora- 
pany  of  Canada,  claiming  tl  at  a  difference  existed 
between  it  and  the  plaintiffs,  which  was  a  proper  sub- 
ject of  arbitration  under  the  provisions  of  the  afore- 
said agreements,  did,  by  a  notice  in  writing,  nominate 
ancl  appoint  the  defendant,  George  G.  Sampson,  of  58 
Pj.ne  street,  m  the  city  of  New  York,  in  the  United 
States  of  America,  banker,  as  an  arbitrator  of   the 
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1881.    said  Dominion  Telegraph  Company  in  the  said  matter, 
^^"^■"^   and  by  the  said  notice  requested  the  plaintiffs  within 

Direct  ■^  .  n    ,  •  1  .  1 

Cable  Co.   ten  days  from  the  service  of  the  said  notice  upon  them, 
Domiiiion  to  appoint  an  arbitrator  in  New  York  on  their  part :  that 

Telegraph  Cn  ^"  '■ 

the  notice  was  served  upon  George  0.  Ward,  an  agent  of 
the  plaintiffs  in  the  city  of  New  York,  the  said  plain- 
tiffs not  having  any  principal  officer  resident  in  the 
United  States  of  America,  on  the  10th  of  June,  1880 : 
that  thereupon,  and  on  the  19th  of  June,  1880,  the 
plaintiffs  in  London,  by  cablegram  from  London  to 
New  York,  appointeil  Charles  M.  DaCoata,  advocate,  of 
No.  29  Nassau  street,  in  the  city  of  New  York,  as  the 
arbitrator  of  the  plaintiffs,  under  the  provisions  of  the 
said  agreements,  and  notified  the  said  Dominion  Tele- 
graph Company,  and  the  said  George  G.  Sampson,  of 
the  said  appointment :  that  on  the  24th  of  June,  1880, 
Thomas  Sxoinyard,  Vice-President,  of  The  Dominion 
Telegraph  Company,  addressed  a  letter  in  the  follow- 
ing words  to  the  said  Charles  M.  DaCosta  : 

"THE  DOMINION  TELEGRAPH  COMPANY,  GENERAL 

OFFICE, 

18  Front  Stkeet  East,  Toronto,  | 
24th  June,  1880.      j 

"Dear  Sir, — The  Div.t  United  Slates  Cable  Company  having  on 
the  19th  instant,  through  their  superintendent,  Mr.  O.  0.  Ward, 
notified  me  by  cable  that  you  had  been  appointed  to  act  as  arbitrator 
for  them  in  the  matters  of  dispute  between  our  two  companies,  I,  on  the 
same  day,  telegraphed  to  Mr.  O.  O.  Ward,  suggesting  that  he  should 
at  once  see  to  and  arrange  an  early  meeting  with  our  arbitrator,  Mr. 
O.  O.  Sampson,  of  58  Pine  street.  New  York,  in  order  that  you 
might  immediately  agree  upon  an  umpire  ;  aud  I  also  suggested  to 
Mr.  Ward,  that  the  1st  and  2nd  July  next  might  be  a  convenient 
time  for  proceeding  with  the  arbitration.  If  you  have  not  yet  met 
Mr.  Sampson,  will  you  kindly  do  so,  in  order  to  arrange  these 
preliminaries  and  fix  an  early  day  for  proceeding  with  the  arbitra- 
tion, as  an  immediate  determination  of  the  matters  in  question  is  of 
vital  i.7ipor(-3nce  to  my  company. 

"  Yours  faithfully, 

"Tho.  Swinvard, 
"  Vice-President  and  Managinq  Director. 

"Charles  M.  DaCoata,  Esq., 

29  Nassau  Street,  New  York," 
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and  the  same  was  received  by  Mr.  DaCosta  on  Satur- 
day, the  2(Jth  of  June,  1880  :  that  on  Monday,  the 
28th  drty  of  June,  1880,  Mr.  DaCosta  addressed  the 
following  letter  to  the  said  Thomaa  Swinyard  : 

,  "  June  28tli,  1880. 

UEAR  SIR, —I  beg  to  acknowledge  the  receipt  of  your  letter  of 
the  24th  -nstant. 

"I  have  not  yet  received  any  formal  appointment  as  arbitrator 
nor  do  I  know  the  terms  under  which  the  arbitration  is  to  be  held 
I  have  only  been  advised  by  cablegram  of  my  appointment,  and  that 
my  commission  has  been  mailed.  Until  its  receipt  I  can  take  no 
steps  1  ecauae  I  am  entirely  ignorant  of  the  points  of  arbitration  or 
the  powers  of  the  arbitrators,  which  will,  of  course,  depend  upon 
the  terms  of  the  arbitration  clause,  if  any,  in  the  contract  between 
the  companies. 

"I  have  just  received  a  letter  from  Mr.  Samp»on  asking  me  to 
have  an  interview  with  him. 

"  I  am  about  leaving  town  to  be  absent  a  couple  of  days,  and 
therefore  am  obliged  to  postpone  such  interview  until  the  day  after 
to-morrow.  Yours  very  truly, 

..rru         o  .        ,  ^  "  Charles  M.  DaCosta. 

Thomas Swmyard,  Esq.,  Vice-President, 

Dominion  Telegraph  Company, 

18  Front  Street  East,  Toronto."  SUtemonU 

On  the  28th  of  June,  1880,  the  said  DaCosta  received 
a  letter  from  Mr.  Sampson,  in  the  following  words : 

"  New  York,  June  28,  1880. 
"  Mr.  Charles  M.  DaCosta,  29  Nassau  Street,  New  York  : 

"  Dear  Sir,-I  have  been  advised  by  Thomas  Swinyard,  Vice- 
President  of  The  Dominion  Telegraph  Company,  that  on  the  19th  of 
June  The  Direct  United  States  Cable  Cowipawy  appointed  you  to  act  as 
their  arbitrator  in  connection  with  myself  as  arbitrator  for  The 
Dominion  Telegraph  Company  in  certain  matters  of  difference  between 
those  two  companies.  Will  it  be  convenient  for  you  to  meet  me 
to-day,  and  if  so,  at  what  time  and  place,  in  order  that  we  may 
confer  together  ?  ' 

"  Yours  truly, 

"George  G.  Sampson, 

"58  Pine  Street,  New  York." 

On  receipt  of  which  Mr.  DaCosta  sent  a  verbal  message 
to  Mr.  Sampson,  stating,  in  substance,  that  in  the  courae 
of  a  few  hours  he  would  have  to  leave  the  city,  but 
that  he  would  return  oa  Wednesday,  June  30th,'  and 
would  then  have  an  interview  with  Mr.  Sampson ';  and 
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shortly    afterwards  confirmed   the  said    message    in 
writing,  by  addressing  to  Mr.  iiavipaon  the  following 

V.         ^^^^'^^  •  "  June  28,  1880. 

TlZr^"^o  ..  Mv  Dear  Sir.-I  was  very  much  occupied  when  your  messenger 
came  M'ith  your  note  of  to-day.  and  I  sent  a  verbal  message  m  reply. 
I  now  beg  to  confirm  what  I  then  said,  vi^.,  that  1  m tend  to  leave 
town  in  the  course  of  a  few  hours,  to  be  absent  until  the  day  a  ter 
to-morrow,  and  that  on  that  day,  at  any  time  between  ten  and  two 
o'clock,  I  shall  be  pleased  to  see  you. 

"  Yours  very  truly. 

"  Cha:ile.s  M.  DaCosta. 

'•  Oeorge  G  Sampson,  Esq.,  68  Pine  Street," 

and  just  at  the  moment  such  letter  was  about  to  be 
despatched  by  Mr.  DaCosta,  the  following  letter  frcm 
Mr.  Sampson  to  him  was  received  : 

"  New  York,  28th  June,  1880. 

»  CharUa  M.  DaCosta,  Esq. 

"  Dear  SiR,-In  response  to  your  verbal  reply  to  my  note,  1  iHSg 
to  say  it  is  important  we  should  meet  to-day,  as  the  time  allowed  for 
appointment  of  umpire  will  expire  to-morrow  night  Please  inform 
me  at  what  time  and  place  I  can  meet  you  today. 

'•  Yours  truly, 

"  George  G.  Sampson, 

"58  Pine  Street." 

Whereupon  DaCosta  added  to  his  said  note  the  fol- 
lowing postscript  and  sent  said  letter  and  postscript  to 

the  said  Sampson : 

"P  S.-Since  writing  the  above  I  have  received  your  second 
letter  It  is  impossible  for  me  to  take  any  affirmative  action  in  the 
matter  at  present,  as  I  am  totally  ignorant  of  the  terms  of  the  arbi- 
tration clause  as  to  the  selection  of  an  umpire,  if  any,  or  as  to  any 
other  matter.  I  have  only  been  advised  by  cable  of  the  fact  of  my 
appointment,  and  that  my  commission  would  be  mailed.  Until  it 
arrives  you  can  readily  see  that  I  could  not  inteUigently  take  any 

C.  M.  DaC    ; 

action.  , 

and  shortly  afterwards,  and  at  about  three  o'clock  m 
the  afternoon  of  the  said  28th  of  June.  1880,  Mr.  Da 
Costa  left  his  office  and  was  absent  therefrom  and  from 
the  city  of  New  York,  and  was  at  Saratoga  until  the 
morring  of  the  30th  of  June,  1880. 

The  bill  further  stated  that  on  the  said  28th  of 
June  1880,  and  after  Mr.  DaCosta  had  left  the  city  of 
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New  York  for  Sasntoga,  Mr.  Sampson  sent  the  follovsnng    I  hh  i . 
letter  addressed  to  him  at  his  office  :  '-^,— ^ 

Dlrvet 
"No.  68  Pink  Stkeet,  Nkw  York  City,  |  <'»W6ro. 

Juno  28.  1880.  (  i)„mi„io„ 

"My  Drar  Sm,— Your  reply  to  my  conimunicatioii  of  to-dny  has ''•''■'»'■''*''*'''" 
been  received,  in  which  you  state  that  you  will  be  absent  from  the 
city  after  a  few  hours  until  Wednesday,  and  that  you  are  ignorant  of 
the  terms  of  the  arbitration  clause  as  to  the  selection  of  an  umpire, 
if  any,  or  as  to  any  other  matter,  and  that  you  have  only  been 
advised  by  cable  of  the  fact  of  your  appointment,  and  that  your 
commission  would  bo  mailed.  I  beg  to  enclose  herewith  a  copy  of 
the  arbitration  clause  in  the  contract  of  date  l»5th  of  June,  1875, 
under  the  terms  of  which  the  appointment  of  yourself  as  arbitrator 
to  act  for  The  Direct  Cabk  Compan!/,  and  of  myself  to  act  as  arbi- 
trator  for  The  Dominion  Telegraph  Company  has  been  made.  The 
Direct  Cable  Company,  No.  16  Broa.  street,  will  be  able  to  furnish 
you  with  the  whole  contract. 

"  You  will  observe  that  as  your  appointment  was  made  on  the  19th 
June  instant,  the  ten  days  allowed  for  the  appointment  of  an  umpire 
will  be  ended  to-moirow,  the  29th  of  June.  If  you  fail  to  act  in 
the  matter,  as  required  by  the  terms  of  the  contract,  the  responsi- 
bility must  rest  with  yourself  and  The  Direct  Cable  Company,  as  I 
am  prepared  to  meet  you  at  any  time  and  place  you  may  name  in 
order  to  agree  with  you  upon  an  umpire.  After  the  appointment  of  stttttment. 
such  umpire  shall  have  been  made  we  can,  doubtless,  then  arrange 
for  a  meeting  with  him  after  the  receipt  by  you  of  further  informa- 
tion on  the  subject.  Yours  truly, 

"  Geo.  G.  Sampson. 
^'  To  CharkH  M.  DaCosta, 

No.  29  Nassau  Street,  New  York  City  ;" 

and  on  the  29th  of  June,  1880,  Mr.  -Sfam/json  addressed 
the  following  letter  to  Mr.  BaCostu  :  • 

"New  York,  June  28,  1880. 
*'Mr.  Charles  M.  DaCoHa,  S9  Nassau  Street,  NewYork: 

"Dear  Sir,— I  am  instructed  by  The  Dominion  Telegraph  Com- 
pany, in  whose  behalf  I  am  acting  as  arbitrator,  to  inform  you,  acting 
as  arbitrator  for  7'Ae  Direct  United  States  Cable  Company  (Limited), 
in  respect  to  certain  matters  of  dispute  or  diflference  between  the  two 
companies  above  named,  that  if  you  shall  refuse  or  neglect  to  act  as 
Buch  arbitrator  by  meeting  with  me  and  appointing  an  umpire  within 
ten  days  after  the  date  of  your  appointment,  June  19th,  1880,  I  shall 
proceed  in  accordance  with  the  provisions  of  the  contract  between  the 
two  companies  to  appoint  an  arbitrator  in  your  stead.  Personally,  I 
very  much  regret  the  necessity  for  such  notification  to  you,  and  I 
trust  that  you  will  detach  all  idea  of  discourtesy  to  you  in  any  man- 
ner.    The  Dominion  Telegraph  Company  desires  this  arbitration  to 
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{ Ha  I       proceed  in  tho  promptoHt  nmi.n.-r  powible,  and  to  a va.l  thom.elyai  of 
'       '        »11  the  nroviMon.  of  tho  conti'*.      '.  eflect  thi.  r«B«lt.  and  only  w..h 

"^JT     to  tako   such  step,  as  will  .ervo  to  protect  their  .tatu.  in  the 

C*"!"'"''    prennses,  Yours  truly. 

Do»'i..i«n  "(lEOHOE  O.Sampson, 

T»Iegr»phCo  "  58  Pino  Street.' 

'•P.S.— 1  will  bo  here  until  four  p.m. 

"fi.  G.  S.  ;" 

which  was  received  by  the  partners  of  Mr.  DaCosta 
after  he  had  left  New  York,  and  on  the  following  day 
they  addressed  tho  following  letter  to  Mr.  Havipson  : 

"  June  29,  1880. 
"Dear  Sib,— Your  favour  of  yesterday,  enclosing  a  copy  of  the 
arbitration  clause  in  the  ayreement  was  not  receive.l  until  after  Mr. 
DaCo^ta  had  left  his  office,  as  ho  informed  you  ho  woul.l  m  his  com- 
munication to  you  of  yesterd<«.  n.orning.  Under  these  circumstar  .es 
it  seemed  in.possiblo  to  do  anything,  ns  he  could  not  bo  consulted 

or  advised  with.  , 

"It has  occurred  to  us,  however,  to  prevent  any  failure  of  the 
provisions  of  the  arbitration  r.specting  the  appomtmeut  of  an 
umpire,  that  wo  should  nomii.a..  an  umpire  on  behalf  of  Mr  Da 
CoL,  and  wo  hereby  nominate  Mr.  Francis  T.  Oarre.Uson,  o  No. 
26  Broad  street,  a  gentleman  well-known  in  this  city.  Should  this 
nomination  be  acceptable  to  you.  Mr.  0«rre«,,o«  will  be  the  umpire  ; 
but  if  it  is  not.  nothing  could  be  done  until  Mr.  DaCosta  h  retMm 
to-morrow.  Yours,  very  truly, 

"Blatchkord,  Seward,  Grihwold  &  DaCosta. 
"George  G.  Sampson,  Esq..  58  Pine  Street." 

and  thereupon  Mr.  Sampson  addressed  a  letter  to  the 
said  firm  in  the  following  words : 

"  New  York.  June  29,  1880. 
"Messrs.  BlaUhford,  Seward,  arUwold&  DaCosta: 

.'Gentlemen. -I  am  in  r.  Ipt  of  your  note  of  this  h.ti,  lor 
which  I  beg  to  thank  you.  The  provisions  of  the  cov.tracb  b«5w<.^n 
the  two  companies,  under  the  terms  of  which  I  aiu  .iol.ug  in  the 
arbitration  matter,  require  the  two  arbitrators  to  appoint  an  umpire. 
I  am.  therefore,  compelled  to  decline  to  act  upon  the  suggestion  you 
have  made.  Yours  truly, 

"  George  G.  Sampson, 

"58  Pine  Street." 

T*»e  bill  further  stated  that  early  on  the  morning  of 
t  -  rmth  Juni  .330.  DaCosta  returned  to  the  city  and 
received  the  letters  so  addressed  to  him  by  Mr.  Samp- 
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and  which,  had  been  sent  to  his  office  during  hi» 
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ftbMmce,  and  ho  immediately  wrote  a  .otter  to  Mr     1881 
^ampo«  ratifying  and  confirming  the  appointment  of  — v^ 
trancis  1.  Uarrettmn,  made  on  his   behalf  the  pre-   o.'b^, 
oedni^r  (lay,  OS  foIl0W8  :  p„J^ 

"J'^NK.TO.  1880         ™"^* 
Ufory    ,   bavtpmn,  1%,.,  58  Pine  StrM  .- 

"DKARHiK.-Ihavu  j.i8t  returned  to  the  city.  a„,l  H.ul  variou. 
ku^r,  .ent  to  my  o.fice  after  I  had  left  it  on  the  .fternoon  of  tZ 

••  I  have  read  a  copy  of  the  letter  which  my  Arm  addrewed  to  you 
yesterday.  nounnat.Mg  o»  my  behalf  Mr.  FraHci.  T.  OarretuJ ^n 
the  umpire.     I  now  conftrm  such  nomination  a.  my  act. 

"  Yours,  very  truly, 

"ChaklbsM.  DaCosta." 
^   That  afterwards  Mr.  Sampson  addressed  the  follow 
ing  letter  to  Mr.  DaCosta  : 

»rh    I     Af   n  n         .-        "^"^YoRKCitY,  June  .30,  1880. 

Charle<<  M.  DaCo^ta,  Esq.,  29  Nassau  Street,  Neiv  York- 

"  .'^EAii  SiR,-I  am  in  receipt  of  your  letter  of  this  day  statin,,  fi..* 
you  confirm  the  letter  of  your  firm  sent  me  yesterday.  purpoX  to 
nommate  Mr.  FmncU  T.  OarrHtmi  as  an  umrire  ''"'P°""'8  »« 

"The  contract  under  which  I  am  noting  i^  explicit  in  it,  provi- 
sions. The  suggestion  of  a  nomination  by  your  firm  was  not  within  8Ut.ia«c 
It.  terms,  and  I  have  already  taken  action  in  the  matter  by  auT.«int 
mg  Thornas  T.  Buckley,  Esq..  of  No.  .33  Nassau  street,  a.  arbi  ^ I; 
m  your  place,  and  I  have  notified  The  Direct  United  IZ  nT 
Company  and  THe  D.ninion  Tele„raph  Con^pany  otil  ZZ" 
"  Yours  truly, 

"Oeorok  G.  .Sampson,  Arbitrator." 

Whereupon  Mr.  DaOosta  addressed  the  followinir 
letter  to  Mr.  Sampson :  * 

"  George  O.  Sampson,  Esq.,  58  Pine  Street :  ^^^    '    ^^' 

"  Dear  Sir.- Your  letter  of  yesterday  was  received  too  late  for  me 
then  to  answer  it.  In  view  of  its  contents  it  now  only  remains  for 
me  to  protest  agaumt  the  action  which  you  inform  me  you  have  tak^ 
m  the  alleged  appointment  by  you  of  Thomas  T.  Buckley  K,o  !* 
arbitrator  in  my  place  and  sttad.  H-i  •• 

"  I  did  not  refuse  or  neglect  so  to  act  as  arbitrator,  nor  do  I  nov 
refuse  or  neglect  so  to  act.  Your  acts  in  the  premise,  are,  as  I Z 
advised  by  counsel  lUegal  and  unauthorized.  Any  action  by  you 
and  Mr.  Buckley  will  be  at  your  peril  /  /"» 

"  Yours,  very  truly, 

...  r  .1,    ,.     L  "  tHARLEa  M.  DaCosta. 

A  copy  of  this  has  been  sent  to  Mr.  Buckley," 

83--VOL.  XXVIII  a.R. 
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and  at  the  same  time  Mr.  DaGosta  enclosed  a  coi^  of 
such  letter  to  Mr.  Buckley,  with  the  following  note . 

"July  1,  1880. 

"ChaklesM.  DaCosta." 

The   bill  further  stated   that  the  said   George    G. 

8ar^^pson  falsely    claiming  -" ^''^f  T^H^e  said 
reason  of  the  facts  and  letters  above  -t  forth  the    a^d 
Charles  M.  DaCosta  had  neglected  or  refused  to  act  as 
^Xltov  for  Ihe  Direct  UvAted  States  Cable  Covrpany 
?«  proceeded  to  go  tl^x^gb  the  form^nd^ma^ 
the  pretence  of  substituting  the  d^/^f ant  ~^^^^ 
Buckley  in  the  place  of  the  said  O/.arte  M.JaCos^^ 
as  arbitrator  for  the  plaintiffs;  and  that    ate  in  the 
afternoon  of  the  30th  June,  1880.  the  said  George  G 
":  caused  the  following   letter  to  be  sen     to 
TU  Direct  United  States  Gable  Company  (L^ra^ted) 
^^-^-  which  was  received  by  an  agent  of  said  company,  at 
its  office,  16  Broad  street.  New  York  city : 

<«  58  Pise  Street,  New  York  City, 
June  30,  ISoU.  ) 

..  The  Direct  United  States  Cable  Company  (Limited),  No.  16  Broad 

Street,  New  York  City : 
''TUnon^^ionTeU^r^^or^^o^J^^io:       ^^^  ^^ 

appointed  by  ^/^'^l'"''^  ^.^^^^^^  „„  their  behalf,  has  refused 

the  19th  day  of  J"-'  \««^^^^^^^^  ,fter  the  date  of  his  appoint- 

to  act  as  such  arbitrator  jth^^^^^^^^^^^     .  ^^^  ^^^  ^^,^p^^.^3^  I 

ment.  as  provided  by  the  ^^'^'^'^^  ^-^^^  the  provisions  of  the 

herebygiveyounot^ethat  -ac^^rdanew^^  ^J  ^^^^.^^^ 

contract  under  which  I  --  ^  ;>"S^^„,  „j  the  National  Bank  of 

Tkomas  ^-f'^f^.f^t;    a    arbitrator  on  behalf  of  Tke  Direct 
the  Repubhc,   of  this  city,  as  Charles 

United  States  Gable  Company  (  Lmded),  in  place 

M.  DaCosta,  Esq. 

"Yours  truly,  „ 

'  George  G.  Sampson,  Arbitrator. 

The  bill  fur 


that 


e  mu  lurther  stated  that  tho  rUintiflfe  Inristed 
,uch  pretended  appointment  of  said  Buckhy  m 
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place  of  Mr.  DaCosta  was  wholly  unauthorized,  illegal, 
and  void,  and  that  the  said  DaCosta  never  neglected 
or  refused  to  act,  but,  on  the  contrary,  at  all  timt^s  was   Oa'^b^g,. 
ready  and  willing  to  act  as  the  arbitrator  of  the  plain-  DomMon 
tiffs,  and  therefore   directed    their   agent,   George    G  '"'"*"*'*" 
Ward,  who  had  received  the  letter  from  Mr.  Sampson 
last  above  mentioned,  to  address  the  following  letter 
to  Mr.  Sampson  : 

"The  Direct  United  States  Cable  Co.  (Limited)  ) 
16  Broad  Street,  New  York,  July  Ist,  1880.      ( 
■"  To  George  G.  Sampson,  Esq.,  58  Pine  Street,  City: 

"Dear  Sir, -Your  favour  of  the  30th  June,  addressed  to  Th* 
Direct    U.   S.    Cable  Co.   (Limited)    and   The   Dominion    Telegraph 
Company,  to  the  effect  that  you  had  appointed  Thomas  T.  Buckley 
Esq.,  as  arbitrator  on  behalf  of  The  Direct  U.  S.  Cable  Co.  (Limited) 
in  consequence  of  the  refusal  or  neglect,  as  you  allege,  of  Charles  M. 
DaCosta,  Esq.,  to  act  as  arbitrator  on  behalf  of  the  said  Direct  U  S 
Cable  Co.,  was  received  late  yesterday  afternoon.     Mr.  DaCosta  has 
not  neglected  or  refused  to  act  as  such  arbitrator,  and  has  at  all 
times,  and  now  is,  ready  to  act,  and  will  meet  you  for  the  purpose  of 
electing  an  umpire,  and  for  all  the  purposes  contemplated  by  the 
agreement  between  the  two  companies.     1  protest  against  your  con- 
duct as  unwarranted  by  the  said  agreement,  and,  as  I  am  advised  Statement. 
y  counsel,  unauthorized  by  law,  and  you  will  be  held  responsible 
for  all  acts  of  yours  to  the  prejudice  of  The  Direct  U.  S.  Cable  Co 
(Limited). 

"I  am,  dear  sir,  yours  truly, 

"  G^omm  a.  \Wa.\>.\>,  Superintendent," 

and  on  the  same  day  Mr.   Ward,  by  direction  of  the 
plaintiffs  addressed  the  following  letter  to  Mr.  Buckley : 

"  The  Direct  United  States  Cable  Company  (Limited)   ) 
16  Broad  Street,  New  York,  1st  July,  1880 
"  Thomas  T.  Buckley,  Esq.,  Vice-President  of  the  National  Bank  of 
the  Republic,  City  : 
"Dear  Sir,— Late  yesterday  afternoon  a  letter  was  received  by 
me  at  this  office  over  the  signature  of  George  G.  Sampson,  arbitrator 
and  addressed  to   The  Direct   U.  S  Cable  Co.   (Limited)  and  The 
Dominion  Telegraph  Company,  Toronto,  Ontario,  to  the  effect  that 
eaid  Sampson  had,   on  that  day,  appointed  you   as   arbitrator  on 
behalf  of  The  Direct  U.  S  Cable  Co.  (Limited),  in  place  of  Charles 
M.  DaCosta,  Esq.,  who  is  alleged  in  said  letter  to  have  refused  or 
neglected  to  act  as  arbitrator  for  the  said  Direct  U.  S.  Cable  Co. 

"  Mr.  DaCosta  has  never  neglected  or  refused  to  act  as  arbitrator 
for  the  said  Direct  U.  S.   Cable  Co.,  but  has  been  at  all  times 
and  now  is,   acting  as  such  for  them.      The  pretended  appoint- 
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prejudice  of  the  said  company. 

P'  J  "I  am,  dear  sir,  yours  truly,  .,,„,„ 

"  Geokge  G.  Ward,  Superintendent. 

The  bill  further  stated  that,  notwithstanding  such 

Jte  ts  the  said  Thomas  T.  Buckley,  falsely  pretending 

TaT:;  tbe  arbitrator  of  the  plaintiffs,  in  conju^^^^^^^^^^ 

with  the  aforesaid  George  G.  Sampson,  as  axbitratoi  for 

•        l^^Znnion  Telegraph  Compa.2/.  -t  the  following 

letter  to  Mr.  George  G.  Ward: 

"  New  Yokk  City,  July  1,  loo"- 
«  TI.  Direct  United  States  Cable  Company  (Linuted),  I^o.  16  Broad 

„,  th.  ,«..«..».»  a. J*  »  ItrUified  of  hi.  ac«ep.»o.  we 

r r.:r,r.'.  r j:  «d ..  .h,  .^e  .«d  pu. «. »» »»t. 

Shall  rnio      J  Yours  very  truly, 

inga.  , .  Thomas  T.  Buckley, 

..  Arbitrator  for  the  Direct  United  States  Cable  Company  (LimiUd)." 
"*"  •'  .'George  G.Sampson, 

..  Arbitrator  for  the  Dominion  Telegraph  Company." 

Seto  to  Mr.  Fa^cker.  pvotesting  against  h,s  actmg 
as  an  umpire,  in  tlie  following  words : 

,r       Ty'    r    Fnnrher  •229  Broadway,  City :  ,  .     „,, 

.'  ^on.  E.  L.  Fancnei,  ~.^  addressed  to  The 

"  Dear  Sir,-1  have  this  day  ^eceivea  a  i,<,„i„ion 

.,.,.,.  t.n...  States  ^'^l^^"l^^^ty^Las  T.  BucLl^j, 
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Company  (Limited),  and  Geo.    G.  Sampson,  as  arbitrator  for  The 
Dominion  Telegraph  Company,  informing  me  that  they  have  appointed 
you  as  umpire  to  act  with  them  in  the  settlement  of  questions  of       Direct 
difference  between  the  two  companies.     I  write  immediately    on    ^''^'''<^- 
receipt  of  this  letter,  to  inform  you  that  Charles  M.  Da  Costa,  Esq       DoJ^nion 
18  the  arbitrator  for  Tlie  Direct  United  Stales  Cable  Company  (Limited)  '•  ™«'«''''P''  ^ 
that  Mr.  Buckley  is  an  interloper  and  a  stranger  to  this  matter ;  that 
The  Direct  United  States  Cable  Company  (Lir.iiled)  has  repudiated  Mr 
iiompaon  s  act  in  appointing  him,  and  denied  his  authority  to  do  so' 
and  that  I  am  advised  by  the  eminent  counsel  of  Th'>  Direct  United 
States  Cable  Company  in  London,  as  well  as  by  its  counsel  here  that 
the  action  of  Mr.  Sctinpaon  in  appointing  Mr.  Buckley,  and  all 'their 
subsequent  joint  acts,  including  your  appointment,  are  illegal     Under 
these  circumstances,  and  without  any  feeling  except  of  the  greatest 
respect  for  your  high  character  and  dignity,  it  is  my  duty  to  protest 
against  your  accepting  the  position  of  umpire  in  this  matter. 
"  I  am,  dear  sir,  yours  faithfully, 

"GeoeoeG.  Ward,  Superintendent." 
The  bill  further  alleged  that  the  plaintiffs  were  not 
aware  whether  the  said  Hon.  Enoch  L.  Fancher  had 
accepted,  or  would  accept,  the  pretended  appointment 
so  tendered  to  him  ;  and  that,  on  the  2nd  of  July,  1880, 
the  plaintiffs  addressed  the  following  letter  to  Mr' 
Sampson,  arbitrator  for  The  Dominion  Telegraph 
Company,  and  to  Thomas  T.  Buckley,  repudiating  their 
action,and  holding  them  personally  responsible  therefor: 

../3  n   c  ,.  "2nd  July,  1880. 

George  G.  Sampson,  Esq.,  Arbitrator  for  the  Dominion  Telenranh 
Company :  ^ 

"  Thomas  T.  Buckley,  Esq.: 
"Gentlemen,-!  received  yesterday  afternoon  a  note  from  you  to 

the  effect  that,  under  the  authority  conferred  upon  you  by  the  agree 

ments  between  The  United  States  Direct  Cable  Compan,/  (Limited), 
and  The  Dominion  Telegraph  Company,  you  had  on  June  30th 
appointed  the  Hon.  Enoch  L.  Fancher  as  umpire  to  act  with  you  in 
the  consideration  of  differences  between  the  said  companies  You 
will  please  take  notice  that  The  Direct  United  States  Cable  Company 
(Limited)  repudiates  and  ignores  Thomas  T.  Buckley,  who  signed 
said  note  pretending  to  be  arbitrator  for  said  company,  and  considers 
him  an  interloper  and  a  stranger  to  the  matters  in  hand ;  that  it 
denies  the  authority  of  you,  or  either  of  you,  to  appoint  an  umpire 
as  you  pretend  to  have  done,  and  refuses  to  recognize  Hon  En-ch  L 
Fancher  as  such;  that  I  am  advised  by  counsel  that  your  doings  in 
this  matter  are  illegal,  and  that  all  of  your  acts  are  at  your  own 
P^™-  I  am,  gentlemen,  yours  truly, 

"George  G.  Ward,  Superintendent. 
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1881         The  bill  farther  set  forth  that  by  reason  of  the  afore- 
^— V— ^  said  acts  of  the  defendants  the  plaintiffs  were  exposed 
cweco.    to  crreat   and  irreparable    injury,  from   the  fact  that 
DoJiuion  und°e r  the  pretended  authority  derived  from  the  before- 
^'""'«™^''°  mentioned  agreements,  the  said  BiiMey  and  Samimm 
together  with  an  umpire  to  be  appointed  by  them,  if 
not  already  appointed,  were  about  to  proceed  to  arbi- 
trate supposed  questions  of  difference  involving  difficult 
questions    of    law,    and    possibly   large   amounts    ot 
monev  between  the  plaintiffs  and  the  defendants.  The 
Dominion  Telegraph  Company,  without  any  authority 
or  warrant  in  law  for  the  same,  and  against  the  protest 
of  the  plaintiffs;  and  that  by  the  terms  of  the  said 
ac^reements,  and  by  the  Common  Law  Procedure  Act  of 
1854,  before  mentioned,  any  award  that  might  be  made 
by  arbitrators  might   become  a  rule  of  Her  Majesty  s 
Court  of   Queen's  Bench  in  England,  and  might  be 
enforced  against  the  property  of  the  plaintiffs ;  that 
any  award  obtained  under  the  proceedings  therein  set 
statemeat.  forth  would  be  rcgukr  upon  its  foce,  although  in  tac^ 
illecral,  and  the  result  of  grossly  improper  and  illegal| 
conduct  upon  the  part  of  the   pretended  arbitrator. 
BucJdey,  and  of  the  pretended  assumption  of  authority 
on  the  part  of  the  said  Sampsov,  and  to  the  very  great 
damage  of  the  plaintiffs;  that  the  plaintiffs  had  been 
and  would  be  put  to  great  expense,  annoyance,  and 
inconvenience,  costs  of  counsel  and  otherwise,  m  conse- 
quence  of  the  unlawful  acts  of  Sampson  and  BucJdey, 
under  the  direction  of  The  Dominion  Telegraph  Com- 
pany,  and  to  the  extent  of  at  least  $5,000;  and  that 
the  plaintiffs  had  begun  an  action  in  the  Supreme  Court 
of  the  State  of  New  York,  and  had  obtained  an  interim 
injunction  restraining  the  proceedings  of  the  defendants, 
but  the  defendants,  The  DowAnion  Telegraph  Company, 
being  domiciled  in  this  province,  and  acting  through 
their  officers  and  servants  therein,  it  was  necessary  ta 
obtain  the  aid  of  this  Court  in  order  to  obtain  full  and 
effectual  relief  in  the  premises. 


QT 


CHANCERY   REPORTS. 


The  prayer  of  the  bill  was  (1)  that  the  defendants    1881. 
might  be  restrained  from  prosecuting  the  said  pretended  ' — v— ' 
arbitration,  or  from  taking  any  further  steps  therein  ;   cSJio  oo. 
(2)  that  the  pretended  appointment  of  the  defendant,  DomTnion 
Thomas  T.  Buckley,  by  the  defendants,  The  Dominion^"^'"^'^^^^ 
Telegraph  Company,  of  Canada,  as  the  arbitrator  of  the 
plaintiffs,  might  be  declared  to  be  illegal,  null,  and  void, 
and  be  vacated  and  set  aside,  and  the  said  Charles  M. 
Da  Costa  declared  to  be  the  duly  appointed  arbitrator  of 
the  plaintiffs;  (3)  that  the  defendants  might  be  ordered 
to  pay  to  the  plaintiffs  the  loss,  costs,  and  damages 
incurred  in  and  by  the  premises  and  their  costs  of  this 
suit ;  and  for  further  and  other  relief 

The  defendants  severally  answered  the  bill,  insisting 
on  the  regularity  of  their  acts  ;  but  it  is  not  considered 
necessary  to  set  the  statements  out  at  length,  as  the 
foregoing  statement  and  the  facts  mentioned  in  the 
judgment  are  deemed  sufficient. 

The  cause  came  on  for  the  examination  of  witnesses 
and  hearing  in  January,  1881.  stntement. 

Mr.  G.  Rohmson,  Q.C.,  Mr.  McCarthy,  Q.C.,  Mr.  J.F. 
Smith,  and  Mr.  Eae,  for  the  plaintiffs. 

Mr.  //.  Cameron,  Q.C.,  for  the  defendants  Sampson 
and  Buckley. 

Mr.  Crool's,  Q.  C,  and  Mr.  Bethune,  Q.  C,  for  the 
defendant  company. 

Witt  V.  Corcoran  (a),  Baker  v.  Stephens  (b),  Lord  v. 
Lord  (c),  liingland  v.  Loundes  (d).  Cross  v.  DeValle  (e). 
Mayer  v.  Harding  (/),  Ranelagh  v.  Melton  (g).  Law 
V.  Garrett  (h),  Wakefield  v.  The  Llanelly  Railway,  &c., 
Co.  (i),  Willesford  v.  Watson  (j),  Bradley  v.  London 


I 


!     ! 


(a)  L.  R.  8  Ch.  47()«. 
(c)  .5  III  &  Bl.  404. 
(e)   1  WalLine  .5. 
(g)  2  Dr.  &  Sm.  278. 
(i)   34  Beav.  245. 


{b)  L.  R.  2  Q.  B.  523. 
{(I)  15  C.  B.  N.  S.  173. 
(/)  L.  R.  2  Q,  B.  410. 
(A)  L.  R.  8  Ch.  Div.  26. 
U)  L.  R.  14  Eq.  572. 


r.  kM 
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1881.    and  North-Western  R.  W.  Co.  (a),  Grant  v.  Eddy  (6), 
Lord  Portarlington  v.  Soulby  (c),  Kidd  on  Awards, 
92 ;  Adams  on  Equity,  769  ;  Mitford,  98  ;  Story's  Eq. 
ftaJJlphCo^^-  ^^^-  389-391 ;  Morse  on  Arbitrations,  244  ;  Daiiiel 
Ch.  Pr.  1403 ;  Russell  on  Awards,  549,  were  cited. 

The  points  relied    on   by   counsel    appear  in   the 
judgment. 


Blake,  V.  C — It  appears  to  me  that  it  was  possible 
for  the  parties  to  have  ousted  the  jurisdiction  of  this 
Court  in  the  present  matter,  but  I  am  unable  to  con- 
clude that  this  has  been  done  up  to  the  present.     It 
seems  clear  that  where  the  parties  have  agreed  that 
the  submission  may  be  made  a  rule  of  Court,  there, 
although  it  may  not  up  to  the  time  of  filing  the  bill 
have  been  made  a  rule  of  the  Court  specified  in  the 
submission,  yet  a  suit  may  not  be  entertained  in  this 
Court  to  set  aside  the  award.   The  Act,  C.  L.  P.  A.  (Imp.) 
1854,  Sec.  17,  appears  to   restrict  the  power  of  the 
Court  where  the  submission  has  been  made  a  rule  of 
judgmant.  the  Ccurt  prescribed :  "  and  when  in  any  case  the  doc- 
ument authorizing-  the  reference  is  or  has  been  made  a 
rule  or  order  of  any  one  of  such  superior  Courts,  no  other 
of  such  Courts  shall  have  any  jurisdiction  to  entertain 
any  motion  respecting  the  arbitration  or  award."     In 
this  latter  case  not  only  is  the  power  withdrawn  from 
the  other  Courts  to  entertain  a  motion  to  set  aside  the 
award,  but  motions  respecting  the  arbitration  are  to  be 
made  in  that  Court,  which  has  thus  drawn  to  itself 
peculiar  jurisdiction  in  respect  of  the  matters  in  differ- 
ence between  the  parties  and  the  mode  of  conducting 
the  proceedings  before  the  tribunal  selected. 

Half  hide  v.  Penning  (d)  is  a  case  that  cannot  now  be 
sustained.     See  the  case  of  Aurlol  v.  Smith,  (e)  citing 


(a)  5  Ex.  769. 

(c)  3  My.  &  K.  104 

(e)  1  T.  &  R.  121. 


(i)  21  Gr.  45,  568. 
(d)  2  Br.  C.  C.  336. 
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the  cases  of  Ward  v.  Periam  (a),  Alexander  v.  Camp-    1881. 
bell(b)}ind Reynell v.Luscomhe{c).  In mchols  v. Roe,  (d)  ^> — 
reversing  the  decision  of  the  Vice  Chancellor,  the  Lord 


Direct 
Cable  Co. 


Chancellor  held  that  the  Court  of  Chancery  had  no  i>«">^>ion 
jurisdiction  to  relieve  against  the  award  where  the  sub-""""™"'*'* 
mission  had  been  made  a  rule  of  the  Court  of  King's 
Bench  subsequent  to  the  filing  of  the  bill.     It  is  not 
necessary  to  refer  to  the  cases  of  Davis  v.  Oetty  (e), 
Daivson  v.  Sadler,  (/),  Gxdnett  v.  Bannister  (g),  mchols 
y.  Chalie  (h)  as  they  are  mentioned  in  Nichols  v.  Roe. 
In  Heming  v.  Swinnerton  (?,)  the  Lord  Chancellor,  in 
allowing  a  demurrer  which  the  Vice  Chancellor  had 
overruled,  says  :  "A  third  point  was  that,  supposing  the 
case  to  be  within  the  statute,  there  was  no  reason  why 
the  jurisdiction  to  set  aside  the  award  should  not  be 
exercised  in  this  form  by  bill :  but  it  appears  to  me 
that  the  jurisdiction  by  bill  is  excluded  by  the  statute ; 
for  it  was  evidently  intended,  if  it  is  not  done  in 
express  terms,  to  exclude  any  jurisdiction  to  interfere 
with  the  enforcement  of  an  award,  but  that  which  is  spe-  Judgment, 
cially  provided  by  the  statute."     In  Cooke  v.  Cooke  (j) 
the  then  Vice  Chancellor  says:  "We  find,  then,  a  long 
series  of  decisions  anterior  to  Dimsdale  v.  Robertson 
which  determined  this— that  an  agreement  to  refer  does 
not  oust  the  ordinary  jurisdiction  of  the  Court.     *     * 
If  any  one  thing  be  better  established  than  another,  it  is 
th--— that  the  jurisdiction  of  one  of  the  higher  Courts, 
if  it  exists,  cannot  be  ousted  except  by  express  enact- 
ment.   *    *    *    As  long  since  as  the  Act  of  Fi^^iam  III, 
the  Legislature  has  declared  that  'when  the  award 
has  been  made'  the  jurisdiction  of  every  tribunal  shall 
be  ousted,  except  that  of  the  Court  before  which  the 
award  is  pending  in  the  shape  of  a  rule  of  Court.     * 
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(a)  7  Eq.  Cas.  Ab.  91. 
(c)  1  T.  &  R.  1.35n. 
(e)  1  Sim.  &  St.  411. 
(<7)  14  Ves.  530. 
(i)  2  Ph.  79. 
84 — VOL.  XXVIII  O.R. 


(b)  41  L.  J.  Ch.  473. 

((/)  3Myl.&Keen431. 
(/)  1  Sim.  &  St.  537. 

(/()  14  Ves.  265. 
ij)  L.  R.  4Eq.  77. 
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^— ^      '  to  I'ofer  to  a  foruiu  domei^ticum  is  not  such  an  agreement 

Direct  '  <     1  •         nt 

oaMe  Co.  as  ought  to  oust  the  jurisdiction  ot  the  superior  Court, 
Dominion  ^j^  jg^st  not  in  a  case  wliere  there  is  not,  as  there  was 

TelegrHph  Co 

in  DimaJale  v.  Rohertson,  an  express  covenant  not 
to  sue.  *  ♦  ♦  *  When  the  bill  was  filed,  in 
December  1806,  there  was  indisputably  jurisdiction  in 
this  Court,  because,  as  was  truly  alleged,  the  agreement 
to  submit  was  made  as  long  before  as  in  February 
1805,  nearly  two  years  previously,  and  nothing  had 
been  done  under  that  agreement.  *  *  *  I  prefer 
resting  the  case  on  the  broad  ground,  that  it  is 
no  bar  to  a  suit  of  this  kind  to  plead  that  there  is  a 
reference  pending,  which  may  or  may  not  ultimately 
result  in  an  award  being  made."  See  Harding  v. 
Wichham,  (a). 

Mr.  Z^(sse« states  (pp.  53-4j,  "Though  the  Courts  of 
Equity  yielded  reluctantly  to  the  force  of  the  Act  of 
Parliament,  it  is  now  settled,  that  when  the  submission 
is  agreed  to  be  made  a  rule  of  another  Court,  what- 
ever  equitable  ground  there  may  be  for  impeaching  the 
award,  the  jurisdiction  of  equity  to  set  it  aside  is 
entirely  taken  away,  and  transferred  to  the  Court  ot 
which  the  submission  is  made  a  rule." 

I  think  that  in  a  proper  case  this  Court  has  power  to 
and  should  interfere  to  restrain  an  arbitrator  acting. 
See  Matinsell  v.  Midland  R.  W.  (b) ,  Willesford  v. 
Watson  (c),  citing  Witt  v.  Corcoran  {d),  Kerr  on 
Injunctions,  533;  Riisaell  on  Awards  p.  201;  Beddoivw. 
Beddoiu  (e),  and  Malmesbury  Railway  Company  v. 
Budd  (/),  in  which  latter  case  Sir  George  Jessel  says  : 
"  I  should  not  therefore  assume  jurisdiction  at  all.  It 
w^ould  be  simply  carrying  out  the  well  known  jurisdic- 
tion formerly  exercised  by  the  Courts  of  Equity,  but 


JutlKiieiit, 


(a)  2  J.  &  H.  676. 
(c)  L.  11.  S  Ch.  473. 
(€)  L.  R.  S)  Ch.  Div.  89. 


{b)  1  H.  &  M.  130. 
{d)  L.  R.  8  Ch.  47&H. 
(/•)  L.  R.  2Ch.  Div.  113. 
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which  is  now  transferred  to  the  High  Court,  to  restrain 
that  from  being  donu,  whicli  if  done,  could  do  no  good 
to  any  body,  but  would  cause  an  innneiise  amount  of  i'nt.u-oo. 
mischief  in  the  shape  of  delay,  expense  and  trouble."    It   i>'"niiiion 
is  true  that  in  the  present  case  the  piaintirts  could  pro-     "™^*'°°' 
tect  themselves  by  protest  in  attending  before  the  arbi- 
trators. That  is  clearly  laid  down  by  Lord  Selhonic  in 
Hamhjn  v.  Betfeley  (a).    "  Even  in  arbitrations,  where  a 
protest  is  made  against  jurisdiction,  the  party  protesting 
is  not  bound  to  retire  ;  he  may  go  through  the  whole 
case,  subject  to  the  protest  he  has  made."     That  case 
differs  from  Ringland  v.  Loundes  (b)  where  there  was 
made  but  a  qualified  protest,  the  persons  objecting  ap- 
pearing before  the  arbitrators,  and  stating  that  if  the 
award  were  against  tliem  tb  \y  would  apply  to  set  aside 
the  proceedings  as  unauthorized.     There  the  objection 
was  an  unsubstantial  one, touching  the  question  whether 
or  not  there  was  a  proper  enlargement  of  the  time 
for  making  the  award. 

It  seems  clear  from  these  authorities  that  the  general  •'"''8'"'">t- 
rule  holds  good  in  this  as  in  other  cases  (1)  that  the 
Court  retains  jurisdiction  unless  it  be  expressly  taken 
from  it.  (2)  That  when  the  submission  is  to  be  made 
a  rule  of  a  particular  Court,  no  other  Court  will  inter- 
fere when  the  award  is  made,  either  to  enforce  it  or  to 
set  it  aside,  even  l)efore  the  submission  be  made  a 
rule  of  Court.  (3)  That  until  the  submission  be  made 
a  rule  of  the  Court  designated,  another  Court  has  juris- 
diction under  certain  circumstances  to  regulate  the 
course  of  proceeding  which  may  be  taken  in  the 
matter  of  the  arbiti-ation. 

That  being  so,  if  there  be  no  other  well  founded 
objection  to  the  case  made  by  the  plaintiffs  I  think  the 
present  a  suit  in  which  the  plaintiffs  are  entitled  in 
their  behalf  to  the  interference  of  this  Court. 

But  it  was  argued,  apart  from  the  question  of  juris- 
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(o)  L,  R.  6  Q.  B.  Div.  p.  63. 


(6)  15  C.  B.  N.  S.  173. 
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diction  jdst  disposetl  of,  that  tlie  plaintiffs  have  no  right 
to  (lenmnd  relief  in  their  favour  of  this  Court,  as  the  head 
office  of  the  ])laintiffs  is  in  Great  Britain,  and  the 
defendants  Sampson  and  Buckley  reside  in  the  United 
States  of  America,  and  the  contract  was  made  in  Eng- 
land. 

The  defendant  company's  head  offices  are  within 
the  jurisdiction  of  this  Court,  that  is,  within  the 
"territorial  jurisdiction"  or  the  "topographical  limits." 
{Stori/s  Conflict  of  Laws,  sec.  539).  They  cannot 
therefore  object  to  a  suit  being  brought  against  them 
in  the  Courts  of  this  country,  and  as  in  bringing 
such  suit  the  co-defendants  Sampson  and  Buckley  are 
properly  parties  the  plaintiffs  have  power  to  add 
them. 

It  is  unnecessary  to  go  further  into  this  matter,  aa 
the  cases  cited  and  the  arguments  addiic  'u  have  been 
fully  considered  in  this  Court  on  rehearing  in  Grant  v. 
Eddy,{a),SLnd  Exchange  Bank  v.  Springer  (b).  It  would 
not  be  possible  for  the  defendant  company  to  raise  suc- 
cessfully the  question  of  jurisdiction  when,  as  in  para- 
graphs 23  and  36  of  their  answer  they  do  not  deny 
jurisdiction,  but  claim  that  the  Court  should  in  this 
litigation  interfere  in  their  favour. 

The  plaintiff  company,  within  the  time  specified, 
appointed  an  arbitrator,  who  within  ten  days  accepted 
the  office  :  Ringland  v.  Loundes  (c).  The  nomination 
of  the  umpire  submitted  by  Mr.  DaCosta  to  Mr.  Samp- 
son could  not  satisfy  the  requirements  of  the  submis- 
sion. 

The  appointment  of  an  unpire  is  a  judicial  act  to 
be  done  by  both  arbitrators  :  it  is  an  exercise  of  their 
joint  judgment :  Lord  v.  Lord  (d).  In  this  attempted 
appointment  by  Mr.  DaCosta  there  was  not  a  compli- 
ance with  the  requirements  of  the  submission.     On  the 


(a)  21  Gr.  45  and  568. 
(c)  15  C.  B.  N.  S.  173. 


(6)  Not  yet  reported, 
(cf)  5  El.  &  BL  404. 
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10th  Juno  the  defendant  company  served  a  notice  on    1«81. 
the  plaintifts  requiring  them  to  appoint  an  arbitrator;   — r^ 
on  the   li)th  by  cable,  Mr.  DaCosta  was  appointed;  lie   vmV^'o. 
accepted  the  office  and  was  recognised  by  the  defend-,, •^"■o'"'"'' 
ant  company  as  the  plaintiffs'  arbitrator.     From  ^jj^/'"""*"'''''*^* 
19th  to  the  28th  there  wa.s  no  communication  between 
the  arbitrators,  on   which    latter  date   Mr.  Sampson 
asked  for  an  interview,  and  being  informed  that  Mr. 
DaCoata  was   leaving   the  city   until   the  SOth,   Mr. 
Sampson  informed  him  that  the  time  for  appointing  the 
umpire  expired  on  the  2!)th.     Mr.  DaCoata  left  New 
York  at  3.30,  on  the  afternoon  of  the  28th,  and  was  in 
his  office  at  10  A.  M.  of  the  SOth.     In  the  meantime  his 
partners  acting  for  him  had  named  Mr.  Garrettson  as 
umpire,  which  was  ratified  by  Mr.  DaCosta  immediately 
on  his  return.     The  defendant  company  however  pro- 
ceeded through  their  arbitrator  to  appoint  an  arbitrator 
for  the  plaintiffs,  and  these  two  arbitrators,   Messrs. 
Sampson  and  Buckley,  proceeded  and  appointed  an 
umpire.and  contend  they  are  justified  with  this  tribunal  '"Jgrnent. 
in  proceeding  with  the  reference.    It  may  be  questioned 
whether  DaCosta  was  an  arbitrator  "  acting  in  the  arbi- 
tration:"   Russell  on  Awards,  p.  224.    Mayer  v.  Hard- 
ding  (a),  Baker  v.  Stephens  (6).  However  that  may  be 
the  question  is  whether  DaCosta  is  an  arbitrator  who 
refused  or  neglected  to  act  as  such,  because  the  alleged 
right  in  favour  of  the  defendant  company  only  arose*  in 
case  the  plaintiffs  did  not,  within  the  space  of  ten  days 
after  request  appoint,  or  appointed  "an  arbitrator  who 
shall  refuse  or  neglect  to  act  as  such."     It  was  not 
unreasonable  that  Mr.  DaCosta  should  desire  a  copy  ot 
the  submission.and  to  acquaint  himself  with  the  particu- 
lars of  the  matters  in  dispute,  nor  was  it  unreasonable 
that,  having  previously  so  arranged,  he  should  absent 
himself  for  the  short  time  he  did,  no  application  having 
been  made  to  him  until  almost  the  last  moment  to 


(a)  L.  R.  2  Q.  B.  410. 


(h)  L.  R.  2  Q.  B.  523.  527. 
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'~*^'"~'    act. 

Direct  _, 

Cabl«  l'c>.  The 


word  to  "  neglect"  is  explained  in  WorceHter's 
Poininion  Dictionary  "  to  omit  by  carelessneHs  or  design  ;  not  to 
do,  perform,  improve,  promote,  or  attend  to  as  one 
ought,  to  leave  out,"  What  took  place  in  regard  to 
Mr.  OarreUson  shews  that  Mr.  Ai  Cos^a  was  not  re- 
fu.sing  or  neglecting. 

He  (.lesired  to  take  part  in  the  appointment  of  an 
umpire,  and  I  cannot  find  that  what  has  transpired  can 
be  considered  as  shewing  that  the  plaintifts  appointed 
an  arbitrator  who  refused  or  neglected  to  act  as  such. 
On  the  contrary,  I  find  a  readiness  and  willingness  on 
h  .  part  so  to  act,  and  therefore  that  the  condition  has 
not  arisen  on  which  the  defendant  company  would 
have  been  justified  in  proceeding  to  displace  the  plain- 
tiffs' arbitrator  and  name  one  in  his  stead.  If  the 
defendant  company  were  really  desirous  of  proceeding 
ref^ularly  in  the  reference  they  might  have  waived  the 
Judgment.  j^Qjj  appointment  of  the  umpire  within  the  ten  days, 
and  reappointed  an  arbitrator  at  such  a  date  as  would 
have  brought  the  appointment  of  the  umpire  within  the 
ten  days :  Russell  on  Awards  193,  Morse,  244.  I  think, 
therefore,  the  plaintiffs  are  entitled  to  the  declaration 
of  this  Court  that  the  protended  appointment  of  the 
defendant  Buckley  is  illegal,  and  that  Charles  M.  Da- 
Coda  is  the  duly  appointed  arbitrator  of  the  plaintiffs ; 
and  to  restrain  the  defendant  company  from  prose- 
cuting the  reference  before  the  arbitrators  as  consti- 
tuted by  them. 

It  is  contended  by  the  defendant  company  that 
if  the  Court  entertains  the  case  it  should  give  to 
them  the  cross-relief  for  which  they  ask,  which 
involves  the  matters  in  dispute  between  the  companies 
which  are  the  subject  of  the  reference  in  question.  By 
their  answer  these  defendants  have  prayed  for  this  relief. 
Under  General  Order  126,  a  defendant  is  allowed  to 
claim  by  answer  any  relief  against  the  plaintiff  which 
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Buch  .lofontlant  might  claim  by  cro.sH-bill.      Tho  bill     IHHI. 
simply  (tskN   that  tho  d.>f<'n. hints   may  bo  restrained  -^^^-^ 
from  procoedinjr  with   tho   protcndp.rarbitratioti    bo-   <•'"'."«•'.. 
cause  of  the  illo<,'al  appointment  of  an  arbitrator.     Tho   Dominion 
defeiKhmt   company    ask    that   the    matters   referred ''''"'"'"""'" 
to  the  arbitnitors  may  bo  withtbawn   from  them   and 
be  disposed  of  by  the  Court.     A  cross-bill  was  ordin- 
arily  filed  (Ij  in  order  to  tho  obtaining  of  discovery  on 
the  part  of  the  plaintiff  in  the   cross-cause  to  hi:  used 
in  tho  original  cause,  or   (2),   in  order  to  obtain  full 
relief  in  respect  of  the  subject  matter  of  tlie  litigation 
in  the  original  cause.     Wliat  is  asked  for  hero  by  the 
defendants  does  not  come  within  eitlur  of  these  two 
classes  of  cases.     The  subject  matter  of  tho  grievance 
brought  forward  by  the  plaintiffs  is  the  illegal  consti- 
tution of  the  Court,  which  is  the  tribunal  to  try  the 
<luestions  between  the  parties.     Everything  noc(;ssary 
to  the  giving  of  full  rell(>f  in  respect  of  this  matter  is 
before  me.     What  the  defendants  ask  does  not  arise 
out  of  the  questions  raised  here.     They  rather  leave  the  J^'Ik"""*- 
question,  and  start  one  entirely  independent,  namely, 
"whether  the  arbitration  be  rightly  constituted  or  not! 
I  ask  the  Court  to  withdrawtho  matters  in  dispute  from' 
that  tribunal  and  settle  them  in  this  forum."    These 
defendants  may  be  entitled  to  file  a  bill  claiming  what 
is  asked  by  this  answer,  but  as  an  answer  taking  the 
place  of  a  cross-bill  it  cannot  be  sustained  ;  it  in  no 
way  forms  a  defence  to  the  claim  of  the  plaintiffs,  nor 
does  it  present  ground  for  relief  in  respect  of  the  sim- 
ple matter  presented  by  the  plaintiffs.     See  Cunning- 
ham V.   Buchanan    (a),  Mitford    on    Pleading,    95 ; 
Kemp  V.  Mockrell  {h)\  2  Mad.  Ch.  Prac.  564.'    Mr.' 
Welford  says,  pp.  223,  228,  "A  cross-bill  .should  not 
introduce  new  and  distinct  matters,  not  embraced  in 
the  original  suit,  and  they  cannot  be  })roperIy  examined 
at  the  hearing  of  the  first  suit."    See  also  2  Dan.  1402, 


(rt)  10  Gr.  513 


(6)  3Atk.  811. 
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1881.    "A  cross-bill  is  a  bill  brought  by  a  defendant  against 

— > — '  the  plaintiff  in  another  suit  (and,  if  necessary,  other 

cabie^co.  parties)  touching  the  same  matter." — Story's  Eq.  PL 

Dominion  sec.  389,  et  seq. 

Telegraph  o     ^  ^^.^^  ^^^  plaintiffs  are  entitled  to  the  declaration 

jud  meat  ^^^ked,  with  costs,  against  the  defendant  company^ 
and  that  this  company  must  also  pay  the  costs  of  the 
co-defendants,  Sampson  and  BuoJdey. 
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ACKNOWLEDGMENT  OF  TITLE. 

See  "Statute  of  Limitations,"  5. 


ADMINISTRATION  SUIT. 

See  "Demurrer,"  2. 


ADVANCES  MADE  BONA  FIDE  TO  CARRY  ON 

BUSINESS. 

See  "  Insolvency,"  5. 


AGREEMENT  TO  ADVANCE  MONEY. 

See  "Sale  under  Power." 


ALIMONY. 

See  "Marriage,"  5. 


ALLEGED  TORTIOUS  ACTS  OF  CROWN. 

See  "  Petition  of  Right,"  2,  3. 


ALLOWANCE  OF  ITEMS   PAID   WITHOUT 
AUTHORITY. 

See  "Receiver,"  1. 
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ALTERING  DOCUMENT. 


A  mortgagee  execute.!  a  statutory  discharge  wliicb  was  incorrectly  aated, 
au,l  his  agent  in  good  faith  and  in  order  to  make  the  instrument  conform 
to  the  intention  of  the  mortgagee  altered  the  date,  winch  ;!*«-*>-  --• 
under  the  circumstances,  immaterial,  and.  as  altered,  the  document  stated 
Tectly  what  was  intended  Ly  the  parties  to  it.  Under  these  c.rcnn. 
stances  a  bill  impeaching  the  validity  of  such  discharge  was  dismissed, 

^^'*^>  «""*'•  Sayles  v.  Brown,  10. 

See  also  "Fraudulent  Conveyance,"  9. 


AMERICAN  CHARTER. 

See  "Bridge  Company,"  1,  6. 


ANCIENT  DOCUMENT. 

See  "Fraudulent  Conveyance,"  6. 


APPEAL  FROM  MASTER. 

On  a  question  of  rent,  there  was  a  conflict  of  evidence  as  to  the  amount 
thereof      On  appeal  from  the  Master's  finding  : 

Hdd  that  the  witnesses  having  been  examined  before  the  Master,  he 
was  a  better  judge  than  the  Court  as  to  the  weight  to  be  given  to  the 
testimony  of  the  respective  witnesses;  and  the  question  as  to  the  i^roper 
sum  to  be  allowed  for  rent,  was  one  with  which  the  Master  was  quite  as 
competent  to  deal,  as  the  Court  could  be. 

Little  V.  Brunker,  191. 


APPOINTMENT  OF  INTERESTED  TRUSTEE. 

See  "  Assent  to  Sale  by  Tenant  for  Life,"  2. 


ARBITRATION. 

1  In  answer  to  a  bill  to  enforce  an  award,  the  defendant  by  answer 
submitted  to  the  Court  a  number  of  matters  as  objections  to  the  award, 
and  that  a  reference  back  to  the  arbitrator,  with  certain  instructions,  or  a 
reference  to  the  Master  as  to  the  matters  in  diq.utc  should  be  directed. 
U  the  hearing  on  bill  and  answer,  the  .lefendant  objected,  (1)  to  the 
jurisdiction  of  the  Court,  the  submission  providing  that  the  submission 
and  .-.ward  should  be  made  a  rule  of  the  Queen's  Bench  or  Common  Pleas ; 
(•2)  that  the  filiiit:  of  the  bill  was  premature,  the  time  for  moving-  against 
the  award  not  having  expired  : 
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Held,  that  a  proceeding  to  enforce  an  award  by  summary  application, 
Jimst  be  taken  after  the  time  for  moving  against  it  has  elapsed  ;  and 

Quwre,  whether  a  proceeding  for  that  purpose  by  action  at  law  or  suit  in 
■equity,  can  be  taken  before  that  time. 

Held,  also,  that  the  objection  to  the  jurisdiction  would  have  prevailed 
if  properly  taken  as  the  parties  to  the  submission  had  agreed  upon  their 
forum  ;  but  the  defendant  liaving  submitted  to  the  jurisdiction  by  his 
answer,  and  himself  asked  tlie  intervention  of  the  Court,  could  not  now 
be  heard  to  object. 

Moore  v.  Buckner,  006. 

2.  It  not  appearing  that  there  was  any  good  reason  for  filing  a  bill  instead 
<^f  proceeding  in  the  usual  way,  the  Court  [Spragoe,  C.,]  refused  to  the 
plaintiff  any  costs  other  than  such  as  he  would  have  been  entitled  to  had 
he  proceeded  to  enforce  the  award  under  the  statute.  /ft. 

3.  When  a  submission  to  arbitration  provides  for  making  the  submission 
a  rule  of  any  particular  Court,  no  suit  or  proceeding  can  be  had  in  any 
<jther  Court  to  set  aside  the  award,  whether  such  submission  has  or  has 
not  been  made  a  rule  of  the  Court  named  in  it. 

Direct  Cable  Co. 


V.  Dominion  Telegraph  Co.,  648. 


4.  Before  a  suy)niission  has  been  made  a  rule  of  Court,  a  Court  of  equity 
has  juns.liction  to  restrain  an  arbitrator  improperly  appointed  from 
«ntermg  upon  the  duties  of  such  arbitration.  //,, 

[.Since  argued  in  Appeal.] 

See  also  "  Cross-bill." 
"  Umpire,"  &c. 


ASSENT  TO  SALE  BY  TENANT  FOR  LIFE. 

1.  Land  was  settled  on  a  trustee,  in  trust  for  the  use  of  JI.  till  mar- 
riage, and  then  upon  other  trusts  ior  the  husljand  and  wife  as-  tenants 
for  life,  and  ultimately  providing  for  the  issue  ;  the  assent  of  the  tenant 
for  life  was  necessary  for  a  sale  ;  and  there  was  power  in  the  deed  to 
appoint  H.  us  a  trustee  on  the  original  trustee  refusing,  &c.,  to  act.  The 
trustee  had  an  al)solute  discretion  as  to  forfeiting  and  applying  the  estate 
among  or  for  the  beneHt  of  the  parties  to  tlie  deed  in  case  of  Anticipation 
or  uttempted  anticipation. 

//el</,  that  the  consent  of  H.  and  his  wife,  as  tenants  for  life,  satis- 
lied  the  condition  as  to  the  assent  in  case  of  a  sale  :  that  //.,  as  trustee, 
was  entitled  to  veceive  the  purchase  money,  and  that  the  purchaser  was 
not  liound  to  see  to  its  a])plication. 

In  re  Treleven  and  Horner,  624. 


676 


INDEX  TO  THE 


2.  But  it  having  been  suggested  by  the  Court  that  the  appointment  of 
//.  as  trustee,  was  not  one  which  the  Court  would  have  made,  the  matter 
again  came  on  for  argumem;.  wlien  it  was 

Held,  that  H.  was  placed  in  a  position  in  which  his  interest  as  one  of 
the  parties  to  the  deed  upon  forfeiture  might  conflict  with  his  duty  as 
trustee,  and  that  the  Court  would  not  have  made  and  could  not  sanction 
his  appointment.  lb. 

ASSESSMENT  ON  PREMIUM  NOTES. 

See  "Mutual  Insurance  Company,"  2. 


ASSIGNING  BOOK  DEBTS. 

See  "Fraudulent  Preference, "  2. 


ASSIGNMENT  OF  MORTGAGE  SUBJECT  TO 
EQUITIES. 

See  "Mortgage,  &c,,''  2. 


ASSIGNMENT  TO  AND  BY  EXECUTRIX  OF 
DECEASED  PARTNER. 

See  "Partnership,"  1. 


ATTORNEY-GENERAL. 

See  "  Parties,"  1. 


AWARD, 

[time  for  enforcing.] 

See  "Arbitration,"  I,  3. 

"Umpire,"  &c. 


BILLS  OF  LADING. 

See  "Warehouse  Receipts,"  1,  2. 


JiONA  FIDE  ADVANCE  TO  CARRY  ON  BUSINESS. 

'•  See  Insolvency,"  4. 


BONA  FIDES. 

See   "  Altering  Document,' 
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BRIDGE  COMPANY. 

I.  Under  the  legislation  of  the  State  of  New  York,  which  gave  aspecir- 

n  tTollV"?";*""^'  "'''  °'  ^'•■""^'^"^  i-orporating  the  original  C 
national  Bruge  Company,  and  permitting  them  to  consolidate,  the  amal- 
gamated  company  had  power  to  levy  tolls;  and  in  Canada  they  were 
unrestricted  m  their  powers  of  levying. 

The  International  Bridge  Comi)any  v.  The  Canada 
Southern  Railway  Co,,an.lTho  Canada  Southern 
Railway  Co.  v.  The  International  Bridge  Com- 
pany, 114. 

2.  //.W  also,  tliat  as  between  a  clain.  for  tolls  already  e.arned  and  a 
rate  to  be  hxed  for  the  future,  it  was  properly  within  legislative  authority 
to  hm,t  future  tolls,  but  ,t  was  a  judicial  function  to  detennine  a  reason- 
able sum,  considering  all  the  circumstances,  to  be  pai.l  for  tolls  already 
eaiuec .  ^^ 

3.  Held,  also  that  such  cliarters  are  i„  the  nature  of  contracts  between 
the  public  and  the  undertakers  of  the  scheme,  and  the  latter  should  not 
be  restricted  in  their  right  to  compensate  themselves  after  having 
embarked  private  capital  in  them.  ,. 

i  Sembk,  that  in  the  absence  of  express  authority  in  the  Canadian 
Act  to  impose  tolls  there  is  an  implied  power  t..  .lo  so  as  incident  to  their 
undertaking. 

5^  The  directors  of  the  Bridge  Company  had  framed  a  schedule  of  tolls, 
with  knowledge  of  which  the  defen.lants  used  the],ri.lge,  kept  an  account 
as  to  the  amount  charged  them  by  the  plaintiffs,  and  compounded  with 
the  plaintiffs  for  arrears  on  the  same  basis  : 

//eld  sufficient  to  charge  them  as  upon  an  agreement  to  pay  the 
schedule  tolls  ;  and  that  the  defendants  could  not  set  up  that  the  tolls 
were  unreasonable. 

to. 

6    The  Act  of  Congress  passed  after  the  amalgamation   declaring  the 
bridge  a  lawful  structure  and  a  post  road  of  the  United  States  of  America 
and  that  tlie  District  Court  of  New  York  should  settle  the  terms  an.l 
conditions  upon  which  lines  of  railway  should  use  the  bri<lge,  could  not 
and  did  not  take  away  the  right   to  impose  tolls  at  discretion  expressly 
given  to  the  American  company  by  the  New  York  charter  ;  and  it  could 
not  and  was  not  intended  to  afiTect  Canadian  subjects  or  the  Canadian  cor- 
poration.    The  Pariiament  of  Canada  could  not  constitutionally  and  did 
not  enact  that  Canadian  subjects  and  the  Canadian  corporation's'hould  be 
subject  to  the  legislation  of  (^ongress  :  hence  the  amalgamated  company 
by  virtue  of  their  Canadian  Charter  had  unrestricted  power  to  impose 
tolls  and  recover  them  in  Canadian  Courts  ;  or  at  any  rate  tl,«  Canadian 
company  could  do  this  for  their  half  of  the  bridge,  m'aking  such  arranne- 
ments  as  should  be  necessary  with  the  American  company  as  to  the  other 

lb. 
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7.  It  would  be  unconstitxitional  for  the  Parliament  of  Canada  to  pass 
an  Act,  rendering  Canadian  subjecta  and  Canadian  corporations  subject 
to  such  laws  as  niiglit  be  passed  by  the  Congress  of  the  United  States  ; 
in  fact  an  abdication  of  sovereignty  inconsistent  with  the  relations  of 
(^'anada  to  the  Empire  of  which  it  forms  a  part.  ///. 

[Affirmed  on  Appeal,  24th  March,  1882.] 

See  also  "  Injunction,"  1. 


BUILDING,  COVENANT  AGAINST. 

See  "Injunction,"  5. 


CARE  TAKER. 

See  "Statute  of  Limitations,"  3. 


CANADIAN  CHARTER. 

See  "Bridge  Company,"  6. 


CERTAINTY  OF  ALLEGATION. 

See  "Pleading,"  3. 


CHOSE  IN  ACTION. 

See  "  Will,"  &c.,  4. 


CHOSE  IN  ACTION  OF  WIFE. 

See  "Fraudulent  Couveyance,"  4. 
"Husband  and  Wife,"  1. 


COMMISSIONERS  OF  GOVERNMENT  WORKS. 

See  "Trustee,"  &c.,  1,  2,  3,  4. 


COMPENSATION. 

See  "Specific  Performance,"  2. 


PRINCIPAL  MATTERS. 

COMPENSATION  TO  TRUSTEES. 

See  "Trustee,"  &c.,  2,  3. 


COMPLICATED  DECREE. 

See  "Mortgage,"  &o.,  3. 


COMPUTATION  OF  TIME. 

See  "Injunction,"  2. 


CONFLICT  OF  INTEREST  WITH  DUTY, 

See  "Trustee,"  &o.,  4. 


CONFLICTING  EVIDENCE. 

See  "Appeal  from  Master." 


CONSTRUCTION  OF  STATUTES. 

See  "Statutes,"  &o. 


CONSTRUCTIVE  TRUSTEE. 

See  "Statute  of  Limitations,"  6. 


CONTRADICTORY  STATEMENTS. 

.See  "  Fraudulent  Conveyance,"  10. 


CONVERSION  OF  REALTY. 

See  "Will,"  &c.,  4. 
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CONVEYANCE  IN  FEE. 

I.  The  granwr  conveyed  certain  lands  to  the  grantee,  his  heirs  and 
assigns,  and  by  a  proviso  at  the  concluding  part  of  the  deed  declared 
"nevertheless,  that  the  above  L.  shall  have  no  right  to  seU,  alien,  or 
dispose  in  any  way  whatsoever  of  the  above-mentioned  premises,  but  have 
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t 
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only  the  use  during  his  life-time,  after  which  his  children  will  have  full 
right  to  the  said  property  above  mentioned." 

IhU,  on  demurrer,  that  such  proviso  was  repugnant  to  the  grant  and 
habendum  in  fee,  and  therefore  void. 

Lario  v.  Walker,  216. 

2.  The  bill  stated  that  the  plaintiff  was  grandson  of  L.,  who  had  died 
intestate. 
Held,  that  this  did  not  sufficiently  state  the  title  of  the  plaintiff,     lb. 


CORRECTING  DEED  BY  GRANTEE. 

.  [after  execution.] 

See  "  Fraudulent  Conveyance,"  9. 


CORROBORATIVE  EVIDENCE. 

See  "Promise  to  Leave  Money  by  Will." 
"Wife's  Chose  in  Action." 


COSTS. 

See  "Arbitration,"  2. 
"Executors,"  1. 
"Injunction,"  1. 
"Marriage,"  5. 
"Mortgage,"  &c.,  .3. 
"Patent  of  Invention,"  4. 
"Petition  of  Right,"  4. 
"  Principal  and  Agent,"  2. 
"Receiver." 
"Redemption." 
"Statute  of  Limitations." 
"Voluntary  Deed." 
"  Will,  (^instruction  of,  "2. 
"Will,  Invalidity  of." 


COSTS  OF  SALE. 

See  "Princixml  and  Agent,"  3. 


CO-SURETIES,  LIABILITY  OF,  TO  CONTRIBUTE. 

See  "  Loan  and  Savings  Society." 
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COVENANT  AGAINST  BUILDING. 

See  "  Injunction,"  5. 
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CROSS  BILL. 

The  object  of  a  cross  ])ill  ordinarily  was  to  obtain  discovery  on  the  part 
of  the  plaintiff  in  the  cross  cause  to  be  used  in  the  original  cause  ;  or  in 
onler  t..  obtain  full  relief  in  respect  of  the  subject  matter  of  litigation  in 
the  original  cause.  Therefore,  where  a  bill  was  filed  to  restrain  arbitrators 
on  the  ground  of  irregularity  in  tlieir  apr.ointnient,  from  acting  in  respeat 
of  matters  in  dispute  between  the  plaintiff  and  <lefendanl  comjianios,  and 
the  defendant  compiVny  by  their  anavver  asked  that  if  the  Court  enter- 
tamed  the  case  it  shouM  afford  them  relief  in  respect  of  the  matters  in 
<lispute  between  the  companies  : 

Hehl,  that  this  was  not  the  proper  ofKce  of  a  cross  bill,   and  therefore 
could  not  be  set  up  as  a  subject  of  cross  relief  by  the  answer. 

The  Direct  United  States  Cable  -Co.  (Limited)  v.  The 

Dominion  Telegrapli  Co.,  648. 

DEBENTURES  FOR  MONEY  BORROWED. 

See  "Mutual  Insurance  Company." 


DECEASED  PARTNER. 

.See  "?artner,ship,"  1. 

DEFENDING  ONE  SUIT  AND  ALLOWING  JUDG- 
MENT TO  GO  BY  DEFAULT  IN  ANOTHER. 

.See  "Fraudulent  Preference,"  1. 


DELAY  IN  PROCEEDING. 

See  "  Mechanics'  Lien  Act,"  1. 


DEMURRER. 

I.  In  a  bill  the  style  of  cause  named  several  females  as  being  severally 
wives  of  their  respective  husbands,  but  the  stating  part  of  the  bill  did 
not  allege  that  they  were  married  ;  a  demurrer  on  the  ground  that  their 
husbands  were  not  named  as  parties  was  overruled  with  costs. 

Webster  etal.  v.  Leys  et  al.,  471. 

86— VOL.   XXVIII  GR. 
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2.  The  bill  shewed  that  the  testator  hail  appointed  four  executors, 
three  of  whom  died,  hut  stated  that  those  so  dyin^  had  never  received 
any  portion  of  the  assets.  In  a  suit  for  the  administration  of  the  estate, 
u  demurrer  o/v  tcium  on  t!ie  ground  tliat  the  representatives  of  sueii 
(leucased  executors  sliould  bu  parties,  was  also  overruled  with  costs.    //>, 

See  also  "  Conveyance  in  Fee." 

"  Kquitablo  (Jarnishment." 
"  Injunction,"  !i. 
"Pleadnig,"  1,  2. 
"  Railway  Company,"  3. 
"  Sale  under  Power. 
••Will,"&c.,  4,  5. 


DESCRIPTION  OF  LAND  CONVEYED. 

A  description  of  land  in  a  deed  by  r^eronce  to  other  conveyances  for 
a  fuller  description  is  suiiicieut. 

In  re  Trcleven  and  Horner,  024. 
See  also  "  Injunction,"  5. 


DIRECTORS,  ELECTION  OF. 

See  "Joint  Stock  Company." 


DISMISSAL  OF  FORMER  BILL. 

See  "Statute  of  Limitations,"  2. 


DISCOVERY. 

See  "Practice,"  1. 


DISPUTED  SIGNATURES. 

See  "Mortgage,"  &c.,  1. 


DOWER. 

The  testator  bequeathed  to  his  widow  for  life  an  annuity  of  $60,  payable 
by  his  son  /.,  his  heirs,  &c.,  together  with  all  and  singular  his  household 
furniture,  &c.,  and  in  the  event  of  bia  widow  remaining  in  the  dwelling- 
house  on  the  premises  after  his  decease,  she  was  to  have  the  free  use  of 
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certain  rooms  therein  ;  mu\  in  case  of  sicknec  while  there  this  son  wna  to 
see  thftt  Bhu  had  proper  nic.lical  iittendauoe  and  nursing.  ThiH  unnuity  an 
woll  as  the  other  l.oqueHts  the  testator  ehargod  upon  the  lands  in  question, 
and  devised  the  same  so  hurtheno.l  to  his  said  son,  the  defendant. 

The  widow  tiled  her  hill  for  payment  of  the  annuity  alone,  not  claiming 
any  lion  on  the  land  in  respect  of  the  charge*,  croate.l  in  her  favour  hy  the 
wiU  or  for  dower  The  usual  decree  for  payment  or  in  default  sale  was 
made,  with  reference  to  tlie  Master  at  Hamilton,  under  which  the  land 
was  sold,  without  any  reference  to  dower  or  the  other  cliarg.s,  and  the 
purchase  money  was  pai.l  into  Court.  In  the  Master's  office  the  widow 
nmde  no  claim,  either  for  dower  or  in  respect  of  the  other  charges ;  hut 
she  afterwards  presenteil  a  petition  to  have  it  declared  tliat  she  was 
entitled  to  dower  in  the  laud  and  to  compensation  in  respect  of  the  be.iuests 
al)ove  set  out,  and  prayed  that  a  sum  in  gross  out  of  the  money  in  Court 
should  be  paid  to  her  in  lieu  of  dower,  and  a  proper  sum  allowed  by  way 
of  compensation  for  the  oth^r  bonetits. 

IJeld,  foUnwing  Murphy  v.  JSIurpln/,  ante  volume  xxv.,  page  81,  that 
the  widow  w;.  i  not  put  to  her  election  by  the  will,  and  that  she  was  entitled 
to  have  a  proper  sum  paid  to  her  for  dower  out  of  the  purchase  money  in 
Court ;  but  that  by  her  acquiescing  in  the  sale  of  the  land,  and  by  her 
laches,  she  had  waived  her  right  to  any  compensation  for  the  loss  of  the 
benefits  bequeathed  to  her. 

Ripley  v.  Ripley,  610. 


ELECTION. 

See  "Dower." 
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ELECTION  OF  DIRECTORS. 

See  "Joint  Stock  Company." 


ENFORCING  SALE. 

See  "  Vendors  and  Purchasers'  Act." 

ENTRIES  IN  BOOKS. 

See  "  Loan  and  Savings  Society." 


ERRONEOUS  DECREE. 

The  Court  will  not  assist  in  carrying  on  or  perpetrating  error,  by  enfor- 
cing an  erroneous  decree. 

Mitchell  V.  Strathy,  80. 
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ESTOPPEL. 

See  "  Frniululent  t'onvoyunoe,"  10. 


Eqm TAB LE  G  A  UN  FS 11 M E N T 

Tho  iilaintifl's,  who  had  recovered  judgiiiuiit  against  tlio  defendant  W., 
filed  11  l)ill  allegii.j}  tliat  11'.  being  the  owner  of  lands  subject  t*)  a  mort- 
gage, eonspired  with  his  eo-defondant  whereby  a  second  mortgage  was 
executed  by  If.  to  one  A.,  who  iciid  the  money  to  tho  co  defendant, 
which  was  held  l)y  him  as  agent  or  triiHteo  for  H'.  The  lands  wore  sub' 
sequently  sold  in  a  suit  by  the  first  mortgagee,  and  realized  sufficient  to 
pay  the  two  mortgages  only.  Tlie  i.laintitTs  proved  their  chiim  in  that 
suit  in  the  Master's  ollice,  ))ut  received  notiiing.  Tliey  alU'ged  that  tlicy 
had  l)een  led  to  l)elicve  that  the  mortgage  by  IV.  to  A.  was /w«/J  ji./^,  but 
luid  ascertaineil  tliat  such  was  not  tho  fact  i  and  prayed  that  the  co- 
defen.lants  might  be  ordered  to  pay  over  tho  amount  jjaid  out  of  the  pro- 
ceeds  of  the  land  to  satiify  the  mortgage  in  favour  of  A. 

Ill  hi,  that  tile  bill  w.is  in  efTect  one  to  garnish  the  money  duo  to  II'.  in 
the  hands  of  his  co-defendant,  and  under  the  authority  of  Hur,tl<>!i  v.  i'ox, 
f-.  R.  4  Ch.  02,  and  .SV.  Mirfiml'n  ( 'ol/ei/r  v.  Mi  rricl;  I  A^}.  R.  520.  sl 
4.'.  2(j  (Jr.  210,  could  not  be  maintained. 

Gilclni.st  v.  Wiley,  425. 
[But  see  further  ns  to  this,  Lmmiuij  v.  D'oo/i,  decided  ni  Appeal,  •24tli 

March,  1882.] 


EQUITABLE  REJIAINDER. 

See  "Statute  of  Limitiitions,"  1. 


EVIDENCE. 

See  "  Frauilulent  Conveyance,"  6. 
"  F,oan  and  Savings  Society. 
"Statute  of  Limitations,  '  2. 


f:XECUTED  L'ONSIDEIiATION. 

See  "  Promise  to  leave  Money  by  Will." 
"Statute  of  Frauds." 


EXECUTION  CREDITORS. 

1.  An  execution  creditor  does  not  occupy  as  favourable  a  position  under 
the  Registry  Act  as  a  purchaser  for  value  without,  notice  ;  and  he  may  be 
defeated  l)y  a  dei-.l  made  before  though  registered  after  the  lodging  of  the 


execution  i"  iH.»  >-.2.:;:la  .-.f  the  sherifif. 


Russell  V.  Russell,  419. 
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2    The  couunon  law  ngl.t  as  to  the  priority  of  «n  execution  creditor  of 
a  lunatic,  who  haa  n.i  execution  in   the  hm„la  of  the  al.oriff  before  the 
mmt,cha«  been  .leclure.1  such,  will  not  he  interforea  with  l>y  injunction 
reHtraining  hnn  from  realizing  under  Inn  writ. 

Ill  10  Alexander  Grant,  a  Lunatic,  4.j7. 


EXECUTORS. 

Whore  an  executor  hy  hin  n.iscond.n.t  in  the  nmnagement  of  an  cBtate, 
~  asm  .and  mt  for  the  fact  of  the  .nit  having  been  brought  thj 
a«HetH  would  have  been  diH«ipate.l.  the  Court  will  not,  „«  a  g.neral  rule 
aJh.w  Huch  executor  his  coHt«  out  of  the  entM.,  although  no  lo«.  ha.  been 
m.8au,cd;  a.ul  where  .n  Huch  u  ca.e,  th.  .  Tty  interented  tiled  a  bill 
without  calhug  upon  the  executor  for  an  account,  or  allording  hin.  any 
opportunity  o  Hhew>ng  that  hiH  dealiugH  were  correct,  the  ( •ourt,[SrR  .00/ 
to  pay  the  Bubgenuont  costs  up  to  the  hearing. 

Simpson  v.  Home,  1. 

See  also  "Principal  and  Agent." 

EXIGiiiLE  PROPERTY. 

See  "  Fraudulent  Preference."  2. 


FA  ISA  DEMONSTRA  TIO. 

«ee  "\Vill,"&c.,  6. 


FALSE  STATEMENTS  AS  TO  STATE  OF  PROPKKTY 

See  "Specific  Performance."  2. 


FARM  CROSSINGS. 

See  "  Railway  Company,"  2. 


I-.   t; 


FIRE  INSURANCE. 

By  the  «Utute  incorporating  an  Insurance  (Jompany.  which  was  author- 
ized to  carry  on  business  on  the  mutual  as  well  as  the  t,ronri«t...  ,,rindX 
il  wa,  enacted  tiiac  -  no  mutual  insurance  shall  be  effected  on  ''  •     ♦ 
on  any  kinds  of  mills,  carpenters',  or  other  shops,  which  by  reason  of  t'hl 
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trade 

or 

business 

followed  are 

rendered  extra  hazardous  : 

machinery, 

breweries, 

distilleries, 

tanneries. 

or 

other  property 

involved 

in  similar  or 

€(|ual  hazard."  The  company,  profestiing  to  act  under  their  charter, 
granted  a  policy  of  insurance  on  a  grist,  cardini;  and  fulling  mill,  which 
were  all  in  one  building,  and  the  position  therein  of  the  picker,  it  was 
alleged,  rendered  the  risk  extra  hazardous.  The  structure  was  destroyed 
l>y  tire.  In  a  suit  instituted  to  compel  payment  of  the  insurance,  the 
company  raised  the  defence  of  ulfra  viren,  which  the  Court  [Spraoge,  C.,] 
sustained,  and  dismissed  the  bill  ;  but  refused  the  company  their  costs  of 
suit,  as  in  opposing  the  plaintifl's  claim  they  were  resisting  upon  inequi- 
table grounds  the  payment  of  a  just  debt. 

Lowson  V,  Canada  Fanners'  Ins.  Co.,  525. 
[Reversed  on  Appeal,  28th  November,  1881.] 


FORECLOSURE. 

A  writ  was  in  the  hands  of  the  sherifl'  at  the  suit  of  the  plaintiffs  against 
J. ,  at  the  time  of  the  dismissal  of  a  bill  filed  by  /.  to  redeem  the  plaintiffs, 
and  at  the  time  of  the  sale  to  M.,  which  dismissal  had  the  effect  of  a 
<lecroe  of  foreclosure  against  /. 

//('/(/,  notwithstanding,  that  the  plaintiffs  might  proceed  to  recover 
their  debt  against  /.,  they  being  in  a  position  to  reconvey  the  mortgage 
premises. 

Bank  of  Toronto  v.  Irwin,  397. 


"FORTHWITH/MEANING  OF,  IN  STATUTE, 
(43  VICT.  CH.  58  SEC.  3.  (D.)) 

The  word  "forthwith"  in  sec.  3  of  the  43rd  Vict.  ch.  58  (D),  means 
after  the  meeting  of  the  provisional  directors,  and  not  forthwith  after  the 
passing  of  the  Act. 

McLaren  v.  Fisken,  352. 


FRAUDULENT  CONCEALMENT. 

See  "Insolvency,"  3,  4. 


FRAUDULENT  CONVEYANCE. 

1.  A  bill  was  tiled  in  1880  alleging  that  in  June,  18l)4,  the  defendant  L. 
couveyed  to  the  defendant  I{.  a  lot  of  land,  which  conveyance  was  either 
voluntary  or  the  consideration  received  therefor  had  been  repaid,  and 
that  Z.  had  ever  since  occupied  the  lamia,  without  .any  aokmiwledgment 
of  title  in  i?.  up  to  January,  1880,  when  L.   attorned  to  R,  placing  his 
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A.  .s)  8on  in  possession.  On  the  liearing  it  was  satisfactorily  establishe.l 
that  R.  was  a  mortgagee  of  the  property,  an.l  that  in  1864  the  equity  of 
redemption  had  been  released  in  consideratien  of  further  advances  to  / 
who  then  left  the  country,  and  did  not  return  until  1867,  when  he  went 
into  possession,  and  expended  large  sums  of  money  in  improvements, 
made  after  consultation  with  It,  an.l  which  were  so  made  in  lieu  of  rent, 
rhe  Court  [Proudfoot,  V.  C.,]  was  of  opinion  that  the  suit  entirely 
failed  so  far  as  ,t  rested  on  the  fraudulent  character  of  the  original  tran- 
taction  between  /..  and  /?.,  and  that  L.  had  not  acquired  a  title  by 
leng  li  of  possession,  but  if  he  ha.l  he  was  not  bound  to  assert  it  so  as  t^ 
enable  an  execution,  sued  out  at  the  instance  of  the  plaintiflFs.  to  attach 
upon  the  propertj'. 

Workman  v.  Robb,  243. 

2.  In  a  suit  by  a  creditor  impeaching  a  sale  by  .V.  to  his  sister,  nw.le 
in  consideration  of  her  assuming  two  mortgages  on  the  land,  cert-in  exe- 
<>ut.ous  against  him  which  she  p.ud,  and  of  a  debt  due  to  herself,  it  np„e.red 
she  was  aware  of  the  plaintiff's  claim  ;  that  her  brother  had  no  other 
property  to  meet  it ;  that  he  was  of  improvident  habits  ;  that  a  sherifT's 
sale  was  pending;  that  .V.  had  previously  refused  a  larger  sum  for  the 
land  than  his  sister  gave  :  that  .V.  continued  after  the  sale  to  reside  on 
the  land  ;  that  she  shortly  afterwards  sold  the  estate  for  more  than  twice 
what  she  gave  for  it,  and  that  she  bought  other  lands  with  part  of  the 
proceeds,  upon  which  Innds  .V.  went  and  resided  : 

held,  that  sufficient  was  shewn  to  warrant  a  decree  declaring  the  con 
voynnceby  A.to  his    sister   frau.luleiit  as   against  creditors  under  the 
statute  of  Elizabetli. 

Merritt  v.  Niles,  34G. 

3.  S.  purchase.!  lands  with  moneys  payable  to  him  by  the  Crown  for 
work  done  under  a  contract,  which  lands  he  procured  to  be  conveyed  to 
his  wife.  ■' 

//"/</,  that  although  the  moneys  could  not  be  reached  by  garnishing 
them  l)efore  being  paid  by  the  Crown,  yet  that  the  money  having  passed 
out  of  the  Crown,  by  reason  of  the  husband's  appointment  in  favour  of 
his  wife,  tlie  eflfect  was  to  defraud  c.  editors,  ami  the  gift  was  therefore 
void  under  the  statute  of  lOIizabetli. 

Nicholson  v.  Shannon— MoPherson  v.  Sliannon,  .S7S. 

4.  The  defemlaut  F.  was  married  iii  1S49  witlioui  any  settlement  He 
was  appointed  and  acted  as  executor  of  the  estate  of  liia  wife's  father  and 
acting  on  behalf  of  his  wife,  he  received  large  sums  from  the  estate  which 
It  was  alleged  he  borrowed  from  her  :-.i;7,()00  before  17")!),  and  £2  800  in 
1879;  all  such  moneys  l)eing  charged  to  the  wife  in  tlie  books 'of  the 
estate.  The  conveyances  impeached  in  this  suit  were  of  lands  wliich  with 
other  property,  ha.l  l,een  purchased  by  the  husban.l  witli  the  monjys  sf. 
received  on  account  of  his  wife,  tlie  deeds  for  which,  however  had  l,een 
t ,!,  „  „  y,,  „f  ^„  ,p,^^  „,,,^,,^^  ^,f  j^.^  ^.^^  .^^^^  frcpientlv  requested 
/<.  to  settle  these  properties  on  the  wife,  and  which  ho  did  nJt  object  to 
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do,  and  in  1873,  when  he  with  hia  wife  was  about  to  visit  Euroiie,  F.  did 
convey  the  property  in  question  to  the  wife.  In  1872  and  1873  /'.,  jointly 
with  one  C,  entered  into  extensive  speculations  and  i  lade  a  considerable 
amount  of  money.  In  1873  i'.  indorsed  C.'s  note  for  $10,000,  which  ('. 
discounted,  and  the  same  remained  unpaid,  and  F.  in  1874  gave  his 
cheque  to  the  plaintiff  for  $4,000  on  whicli  this  suit  was  instituted. 

Held,  (1)  that  as  to  the  £7,()00,  /'.  h.iving  acted  for  his  wife  in  obtaining 
this  money  from  her  father's  estate,  and  liaving  never  made  any  claim 
thereto  in  exercise  of  his  marital  right,  liaving  borrowed  it  only,  as  estab- 
lished by  the  testimony  of  the  wife's  mother,  there  was  no  reduction  into 
possession  by  the  husband  of  the  money.  ("2)  And  as  to  the  £2,800  the 
0IIU1  was  upon  tlie  plaintiff  to  establish  a  gift  to  the  husband  by  the  wife, 
which  he  failed  to  do  ;  on  the  contrary,  the  evidence  shewed  it  to  liave 

been  a  loan. 

Vinden  v.  Fiaser,  502. 

5.  When  F.  incurred  the  liability  for  C,  he  was  in  affluent  circum- 
stances, and  continued  to  be  so  for  a  ^ear  after  the  conveyance  impeached 
in  this  suit ;  after  which  period  the  liability  to  the  plaintiff  was  incurred  : 

Held,  tliat  the  plaintiff  was  not,  in  respect  of  his  own  claim,  in  a  posi- 
tion to  impeach  the  conveyance,  and  could  not  be  in  a  better  position  than 
the  prior  creditors,  who  clearly  could  not  have  avoided  the  transaction, 
the  settlement  having  been  made  when  the  settlor  in  a  pecuniary  point  of 
view  was  well  able  to  make  it.  lb, 

6.  D.,  the  purchaser  of  land,  gave  a  mortgage  thereon  to  secure  part  of 
the  purchase  money,  and  subsequently  allowed  taxes  to  accumulate  on  the 
land,  which  was  sold  in  order  to  realize  such  taxes,  when  D.  bought  it 
and  obtained  the  usual  deed  to  himself.  D.  having  made  default  in 
payment  of  the  mortgage,  proceedings  at  law  were  instituted  thereon, 
pending  which  D.  conveyed  this  and  other  property  to  his  two  sons,  who 
gave  a  mortgage  back  securing  the  support  and  maintenance  of  D.  and  his 
wife,  and  the  plaintiti,  after  recovering  judgment,  tiled  a  bill  impeaching 
the  transaction  for  fraud. 

Held,  (1)  that  upon  the  evidence  the  transaction  was  fraudulent  and  void 
as  against  creditors ;  (2)  that  although  ordinarily  the  production  of  the 
exemplification  of  a  judgment  at  law  is  admissible,  and  has  been  generally 
received  as  evidence  of  a  debt  due  the  plaintiff  against  all  parties  in  suits 
under  the  Statute  of  Elizabeth,  yet  that  the  judgment  so  recovered  by  the 
plaintiff  against  D.  was  not  evidence  against  the  sons,  being  res  inter  alios 
judicata;  but  (3)  that  the  production  of  the  original  mortgage  signed  by 
D.,  which  was  more  than  twenty  years  old,  proved  itself  under  R.  S.  0. 
ch.  109,  sec.  1,  sub-sec.  1,  which  makes  such  a  document  evidence  of  the 
truth  of  the  recitals  contained  therein  until  shewn  to  be  untrue ;  and 
therefore  it  was  evidence  of  the  debt  due  thereunder,  and  could  be  used 
as  such  against  the  sons. 

Allan  V.  McTavish,  539. 

[Since  argued  in  Appeal.] 
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pu...«..,p„p.„/c:ii;:ivs;::.:si."'''^ « '■'=" »' 

ColJard  V.  Bennett,  55tJ. 

S  lu  1877,  ^, :  Luing  in  .liliiculties,  could  not  ..btaiu  credit  In  187S  th. 
debtto  the  plaua.ff  wa.  contracted,  and  iu  the  .uue  ye  yi  ticld^ 
tions  to  the  hon^e  on  the  l.ad,  ^>l.ich  he  pai.l  for 

tnepniu  •^''c/l'.o^  V.  i^.im««,  ante  vol.   xiv.,  page  150  y^ 

Hela,  that  as  the  grantor,  according  to  the  ruling  in    V«»/.,  v    /■ 

Soiuiuerville  v.  Eae,  (il8. 

10    A  ii»i.toltl,altl,«co,i,.y,™c.,„  l,i,„  „„  fc„a  <,,,    ^^„ 

II.  Under  these  circumstances,  and  7/.  daimiug  to  hold  the  laud  onK- 

«o«rty«<e^  of  the  transaction,  ordered   an  account   to   he   taken  of   tl,„ 
amount  .lue    /    and  the  land  to  be  sohl ,  the  proceeds  to  be    pp,       fit 
n  payment  of  the  amount  .lue  to  //.  for  principal,  interest,  and  To  t    and 
he  balance  as  a.  ordinary  fraudulent  conveyance  cases     and  Tr  the  ^ 
purposes  the  usu..l  referouce  to  tho  Master  was  directed.  //, 

See  also  ' '  Reformatiou  of  Jlortgage,  "3. 
y?— VOL.  XXVJII  Ult. 
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FRAUDULENT  INTENT. 

See  "Insolvency,"  1,  4. 


FRAUDULENT  PREFERENCE. 

1.  A  mau  in  insolvent  circumstances  was  sued  al)out  the  same  time,  by 
two  creditors,  one  of  the  iilaintiffs  being  his  son.  To  the  one  action  be 
entered  a  defence,  while  to  the  other-  that  brought  by  his  son— he  made 
no  defence,  by  reason  of  which  judgment  was  obtained  therein,  and  all  his 
effects  sold,  which  were  bought  in  by  an  agent  of  the  son,  the  whole 
realizing  lees  than  the  debt,  interest,  and  costs.  The  amount  claimed  by 
the  son  was  admitted  to  be  a  bond  fa  I  e  debt.  The  Court  [Spkaggk,  C.,] 
lldd,  that  the  refraining  from  putting  in  a  defence  to  the  action  brought 
by  the  son  was  not  such  a  facilitating  of  his  recovering  judgment  as  was 
prohibited  by  the  statute- (U.  S.  O.^ch.  118)  in  this  following  Younu  v. 
I'hrifitie,  ante  vol.  vii.  p.  317. 

Labatt  v.  Bixel,  593. 

See  also,  on  this  point,  Kinri  v.  Duncan,  post  vol.  xxix.  p.  113. 

2.  In  order  to  make  up  sufficient  to  satisfy  the  balance  of  the  son's 
claim,  the  defendant  in  the  action  was  urged  to  make  an  assignment  to 
his  son  of  all  his  book  debts,  which  ho  did,   thereby  denuding  himself  of 

all  property : 

Held,  that  as  the  book  debts  could  be  seized  under  an  execution,  tlie 
assignment  thereof  was  a  fraudulent  preference  within  the  Act ;  and  the 
assignment  being  declared  void,  the  son  was  ordered  to  account  for  the 
moneys  received  thereunder.  Under  the  circumstances  no  costs  were 
allowed  to  either  party.  ^"• 


GARNISHMENT. 

See  "Equitable  Garnishment." 


GENERAL  ORDERS. 

See  "Practice,"  1. 


GROUPING  CLAUSES  IN  ACTS. 

See  "  Statutes,"  &c. 


HEADINGS. 

See  "Statutes,  Construction  of." 
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ten  years  before  his  death    Z..  '' ^"'" """™«"' ""^^  •■'^""t 

The  „',oney  was  Lptittl     'a  1  ^VZTnf  '^^  ''  ^'"^'  '-^  *^^'^^- 
took  place  before  the  C.  S.  U  C    1  l-J      f  "'  *'"'  marriage,  which 

borationoftheclaimanttotheeff  c    that-'-H^^^        T.lr"  '"  *="""■ 
got  acOO  or  $700  from  his  wife      ^t    .,    i  f  ^      '"^  *"''^  '"''  ^'«  ^ad 

l.ad  paid  that  money  fitirettin.,.     .     ,''     "  ""'''  '"'''"^-     "^  ^'^  he 

1-  had  bought  X  out      ••«!«,  I      "•. ""  ^*'"""      '^'"^  -'^o  -"- 

Master  at  HamilL,  tuJ::^ ::::,^'X^-^--^^  *^e  finding  of  the 

not::flS;iS;W^---  ^•^-^'--^^-e  of  the  widow  was 
Per  Proudfoot     V     f^      ti  ■  i 

originally  hers,  and  that  s^e  ^^^  t^L!  r  T  f'""''  '"  •''*^^'""  ^- 
and  this  corroboration  was  s!,ffi'      .  .  husband,  was  corroborated, 

was  a  loan;  but  t tc  7  U  P  ",'"^'^"*  '"•""""  ^^'^''^"««  "'-*  ^ 

proprietorship  as  agaLthc!^lr7'i''^  *«  --^*  '-• 

bring  a  suit  again:*  "I^  '     S"  C   K.  ""^f  "*  "'^'^*°  "^  "«'>*  *« 

Limitations  was  a  bar,  and  thlrttmy  ^I*'^  '''''''  "^ 

Re  Laws— Laws  v.  Laws,  8S2. 

See  also  "Fraudulent  Conveyance,"  3,  7,  8. 


INCUMBRANCES. 

See  "Mortgage,"  &o.,  7. 

INDEPENDENT  ADVICE. 

See  "  Voluntary  Deed. 


INFANCY. 

See  "Title  by  Possession." 


INFANT  KEIR. 

See  "Power  of  Sale,"  1. 


i- 


INFRINGEMENT  OF  PATENT. 
See  "Patent  of  Invention, "  3. 
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INJUNCTION. 

1.  A  company  was  incorporated  for  the  construction  of  a  brdge  across 
tliu  Niafjara  Kiver,  whicli  was  to  be  "  aa  well  for  the  passage  of  persons 
on  foot  and  in  carriages,  and  otherwise,  as  for  the  passage  of  railway 
tiaiiis  ;"  and  thu  couipany  completed  such  bridge  so  as  to  permit  of  the 
ruunin"  of  trains  across  it,  but  there  were  not  any  facilities  for  the  pass- 
age of  ordinary  traffic.  The  time  limited  for  the  completion  of  the  work 
having  elapsed,  an  information  was  tiled,  seeking  to  restrain  the  use  of 
the  bridge  by  a  railway  company  to  whom  the  same  had  been  leased  until 
put  in  a  condition  to  bo  used  for  ordinary  traffic,  or  the  removal  of  the 
bridge  as  a  nuisance  ;  and  seeking  also  to  compel  the  company  to  permit 
its  use  by  persons  on  foot,  upon  payment  of  the  statutable  tolls.  It  was 
shewn  that  the  construction  of  the  bridge  was  such  that  it  could  not  be 
jidapted'to  the  purpose  of  genaral  traffic,  and  that  its  condition  was  such 
that  the  use  thereof  by  persons  on  foot  even  was  attended  with  danger, 
yet  thiit  by  a  small  outlay  the  bridge  .could  be  rendered  comparatively 
safe  for  that  purpose.  The  Court  [Spkagok,  0.,]  granted  relief,  so  far 
aa  the  use  of  the  bridge  by  persons  on  foot  waF  concerned  ;  but,  in  view 
of  the  magnitude  of  the  work  sought  to  be  removed,  com) -red  to  the 
inconvenience  to  the  public,  caused  by  their  being  unable  to  use  the 
bridge  for  ordinary  traffic,  refused  to  make  a  decree  to  abate  the  so-called 
nuisance,  and  refused  the  costs  of  the  suit  to  either  party. 

The  Attorney-General  of  Ontario  ex  rel.  Barrett  v. 

The  Iiiternatioiial  Bridge  Co.,  Go. 

[Reversed  on  Appeal,  and  Information  dismissed,  with  costs,  '28th 
November,  1881.] 

2.  The  plaintiff  and  others,  councillors  of  the  town  of  Petrolia,  attended 
a  meeting  of  the  Council  on  the  5th  Aiiril,  They  were  absent  at  the  next 
meeting  called  for  and  held  on  the  31sl  May  and  thenceforward,  without 
authorization,  till  the  7th  of  July,  when,  at  a  meeting  of  the  Council,  a 
resolution  declaring  their  seats  vacant  and  ordering  a  new  election  was 
put,  and  an  amendment  to  refer  the  matter  to  the  town  solicitor  was  lost  ; 
whereupon  the  dissentients  left  the  room,  in  conse(iuence  of  which  there 
was  no  quorum,  when  the  original  motion  was  put  and  carried  : 

If  "Id,  (l)that  the  three  months  should  be  counted  from  the  31st  May, 
being  the  first  meeting  that  the  j.laintifTs  had  not  attended  ;  and  that  the 
resolution  was  therefore  void,  as  well  as  on  the  ground  that  there  was  no 
quorum  present  when  it  was  passed  ;  ('2)  that  the  Court  had  jurisdiction 
to  entertain  a  motion  f<ir  an  injunction  restraining  the  defendants  from 
interfering  with  the  plaintiffs  in  the  exorcise  of  their  official  duties  ;  and 
that  the  injunction  might  be  aw.irdeil  upon  an  interlocutory  application. 

Mcain.s  v.  The  Corporation  of  the  Town  of  Peti-olia,  98. 

3.  Five  of  the  provisional  directors  of  a  Eailway  Company  being  a 
quorum,  four  of  Ihc-ni  met  at  Viinnipeg  pursuant  to  a  valid  notice  uixlcr 
the  statute,  and  adjourned  to  a  day  named,  when  six  met  at  Toronto  in 
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^ISriZ;'  -haajourn.„en,  without  aaverti.„.nt  or  notice 
<„w''  /'"\*'"  1"?*'"^'  °^  *'•''  ^''^  'lirectors  aid  not  constitute  H  duly 

McLaren  v.  Fisken,  352. 

cam.  g.  he  will  not  be  permitted  to  carry  on  the  same  iu  such  a  manner  as 
to  cause  a  musance  or  unreasonable  inconvenience  to  his  n.i.hbuur  and 
m  order  to  obtan.  an  interlocutory  injunction  to  restrain  his  J  dl"  ."' 
not  necessary  for  the  plaintiff  to  shew  that  the  dan.age  is  irre'tr'a  I 

par   of  the  (  ity  of  Toronto  „,  the  manufacture  of  gas  receivers    and  was 

vessels  v^hich  re-iuired  tl  .  jo.n.ng  together  of  boder  plates  by  riveting, 

house  distant  only  about  Hfteen  feet  fron.  the  factory,  difficult,  and 
^  jcreby  the  w.fe  of  the  phantiff,  who  was  the  owner  of  Ihe  house  wa 

^z::^T  cV'  '""'''■  T\  '^ '""  ^''' ''-' '"  ^1'^"'  *'-  ^'-'* 
de;r;:n:  -  ^lii^r  n::  :^tz  r  ^"""  ^^^^^^-^'^  *^^ 

to  the  plaintiff. "  *  *^^  "°"'  ''""'^  '''  ""•«^"«« 

The  fact  that  the  nuisance,  if  a  nui.ance  at  all,  was  alleged  to  be  a  public 

..ne,  and  should  be  moved  against  by  the  Attorney-GeJeral,   form  d     ^ 

;Li:l:tnoUd:'Z  ^^^  ^"^^'^^-^'^  ^^^  the  property  of  the  wfeof^the 

Hathaway  v.  l)oi«;  401. 

[Reversed  on  Appeal,  17th  June,  1881,  on  the  ground  that  plaintiff  was 
not  the  ovMier  of  the  property  injured,  (J  App.  K.  >2iU.] 

5.  The  owner  of  real  estate  in  effecting  a  sale  of  a  portion  thereof 
covenanted  w.th  the  purchaser  that  he  would  retain  a  cert,un's,uaro  nZ^ 
upon   w.th  the  exception  of  one  residence  with  the  necessary  outbuiidi" 
.neludn.g  porter  s  lodge  ;  the  purchaser  on  his  part  covenanting  that  he  S 
h.s  assigns  would  not  allow  any  business  of  a  public  nature,  such  as  a 
^vern   requiring  a  license  to  make  it  allowal,le  in  the  eye  of  the  law  to  be 
earned  on  upon  the  portion  conveyed  to  him.     A  bill  was  filed  alleging 
tliat  the  vendor  and  the  defendaht  K   W.,  who  resided  with  him,  were  in 
violation  of  the  covenant  erecting  a  house  upon  such  square  not  within  the 
exception  in   he  covenant.    The  bill  set  forth  the  din.ens.ons  of  the  square, 
and  aleged  that  the  same  wars  particularly  shewn  and  delineated  on  the 
.nap  ot  the  eiy  of  Toronto  published  in  1857-and  was  situated  between 
certain  named  streets. 

J/.W  on  demurrer  for  want  of  equity,  that  the  square  was  pointed  out 
«ith  sulficient  distinctness,  and  the  fact  that  it  comprised  about  six  acres 
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of  land  while  the  portion  conveyed  to  the  purchaser  was  about  one-fourth 
of  an  acre  only,  was  not  such  a  ground  of  hardship  as  would  prevent  tlie 
Court  fri  interfering  liy  injunction  to  restrain  the  breach  of  covenant, 
and  E.  IF.  being  joined  with  the  vendor  in  the  erection  of  the  house,  she 
could  not  be  heard  to  say  she  had  not  notice  of  the  covenart,  and  tlie 
demurrer  was  overruled  with  costs. 

VanKouglinet  v.  Denison  and  Winne,  485. 

See  also  "Sale  of  Standuig  T'mber." 
"Trade  Marks." 


INOPERATIVE  WILL. 

See  "Will,  Invalidity  ot." 


IRREPARABLE  DAMAGE. 

See  "  Injunction,"  4. 


INSANE  DELUSION. 

See  "WiU,  Invalidity  of." 


INSOLVENCY. 

1.  The  omission  by  an  insolvent  from  his  schedule  of  assets  of  any  pro- 
perty or  stocks,  in  order  to  render  him  liable  to  the  consequences  provided 
by  tlie  56th  and  140th  sections  of  the  Insolvent  Act,  must  have  been 
shewn  to  have  been  so  omitted  with  a  fraudulent  intent. 

McGee  v.  Cam   bell,  308. 

•2.  A  finn  co  -isting  of  three  members  having  become  insolvent,  the 
members  ther<;'.i  procured  the  usual  discharge,  which,  so  far  as  C,  one  of 
the  members  \\  s  concerned,  was  impeached  by  a  creditor  of  the  firm,  on 
the  ground  that  G.  had  omitted  from  his  schedule  certain  railway  shares 
which  it  appeared  had  been  allotted  to  G.  .at  the  original  organization  of 
the  company  in  the  same  manner  as  shares  were  allotted  to  other  persons, 
and  marked  paid-up  shares,  no  money  consideration  however  having  been 
paid  by  the  allottees,  and  no  scrip  issued  for  the  shares,  such  persons 
being  appointed  directors  of  the  undertaking  and  receiving  no  other  coui- 
pens:ition  for  their  services.  The  shares  however  had  not  any  money 
value  whatever,  and  G.  in  his  evidence  swore  that  he  had  not  thought  of 
this  stock  when  making  up  his  schedule  of  assets,  so  utterly  valueless 
was  it.  The  Court  [Spkauge,  C.,]  being  of  opinion  that  tho  excuse 
offered  by  C.  was  not  untrue,  held  that  there  was  no  fraudulent  or  even 
wilful  omission  in  respect  of  such  stock.  lb. 
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3.  Prior  to  the  time  of  C.  making  up  hia  schedule  he  had,  (during  the 
absence  of  the  president  of  the  road  in  Engbnd  for  about  a  year  endea- 
vounn«  to  raise  fun.ls  for  carrying  on  the  undertaking.)  acted  as  Vice- 
President  and  rendered  services  for  which  he  hope.l  at  some  time  to  receive 
compcnBat,,.:,,  but  no  promise,  express  or  iL.plied,  had  been  ma.le  to  hin.  ; 
subsequently,  however,  and  after  ('.  had  applie.l  for  his  discharge,  a  reso-  ' 
lution  was  passed,  granting  him  a  sum  of  «5,000,  which  was  given  more 
as  a  gra  u.ty,  and  with  a  view  of  relieving  him  in  his  .listress.  than  as  a 
payment  of  a. lebt,  and  ('.  was  unaware  of  the  resolution  of  the  board 
granting  this  money  until  hu  had  obtained  his  dincharge 

yA'W,  that  uuder  the  circumstances,  it  could  not  be  considered  there 
was  in  strictness  any  debt  due  to  C.  ;  and  in  any  event  that  the  non- 
.nsertion  of  the  money  in  the  schedule  was  not  a  fraudulent  concealment 
witliiii  tlie  meaning  of  the  Act.  ,, 

4.  At  the  date  of  the  insolvency  a  large  number  of  shares  of  another 
rai  way  was  held  by  V.  as  trustee,  such  shares  being  of  actual  pecuniary 
value  to  6.  as  enabling  h.m  to  be  appointe.l  a  director  of  the  company, 
and  for  some  years  he  recived  a  salary  as  director.  The  stock  was  she«^ 
to  have  been  worth  about  from  7  to  10  per  cent.,  not  ou  account  of  any 
anticipated  div,de„.ls,  but  as  a  .p.alification  for  the  directorate.  At  the 
date  of  he  insolvency  r.,  accor.ling  to  the  arrangement  with  the  owners 
of  this  stock,  was  bound  at  any  time  he  might  be  called  upon  to  re- 
transfer  It  in  cmscjuence  of  his  failure  to  "give  value"  to  it,  but  he 
was  not  called  upon  to  le-transfer,  nor  I.a.l  he  been  called  upon  to  do  so  at 
the  time  the  case  was  heard.  He  stated,  however,  in  his  evidence  that 
he  had  been  advised  he  coul.l  not  properly  insert  this  stock  in  his  schedule 
of  assets.  8ubsc.jue.itly  to  the  .late  of  the  deed  of  composition  and 
duscharge  an.l  he  fihug  of  the  certiKcate  of  the  assignee,  but  eight  days 
pn..r  to  the  order  of  conlirmation  by  the  Judge  C.  acquired  as  his  own 
property  a  ])i.rtioii  of  this  stock. 

Ihld,  that  the  omission  to  bring  such  after-acquired  stock  in  by  a  subse- 
quent schedule  .,f  assets,  was  not  a  case  of  fraudulent  concealment ;  and 
the  bill  by  reason  of  the  serious  nature  of  the  charges  which  the  plaintiff 
must  have  established  before  he  cul.l  succeed,  was  therefore  dismisse.l 
with  costs.  ' 

[Since  reheard.] 

nf  t/nnn  *''"!?  ^"^  ^""f,  °^  '^''""""*  ^'*^  ""^  'l^f^n'^^nts  t..  the  extent 
of  f  20, 000,  and  had  gra.lually  increase.l  his  discounts  so  that  his  indel3ted. 
ness  to  he  bank  reached  ^000,  when  an  arrangement  was  ma.le  that  he 
sh..uld  deposit  notes  and  other  securities  as  a  means  of  further  in.lemni- 
ying  the  bank.  In  consequence  thereof  the  bank  continued  to  make 
further  a. Ivances  to  A'.,  and  he  .assigned  sundry  notes  an.l  bills  to  the 
bank,  the  last  of  such  transactions  having  been  carried  out  only  two  or 
three  days  before  his  being  placed  in  insolvency,  the  agent  of  the  bank 
as  ho  swore,  having  been  in  entire  ignorance  of  the  true  state  of  his  A'  's 
circumstances,  caused  by  his  reliance  ...i  the  statements  of  the  Mercantile 
Agency,  and  the  plausibility  of  K.'s  manner. 
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Ihhl,  that  the  transactions  could  not  be  viewed  ns  having  taken  place 
in  contemplation  of  insolvency,  but  ,wt:ro  hoiifi  J\<le  fttteuipts  on  the  part  of 
the  l)ank  to  enable  K.  to  avtiid  insolvency  proccedingH,  and  carry  on  his 
business. 

Nellos  V.  The  Bank  of  Montreal,  44-9. 

[Since  argued  in  Appeal.] 
vSeo  also  "  Warehouse  Keoeipts,"  2. 

INSOLVENCY  OF  SURVIVING  PARTNERS. 

See  "  Tartnership, "  1. 


INSUFFICIENCY  OF  NOTICE. 

See  "Tower  of  Sale,"  1,  2. 


INTEREST,  PAYMENT  OF. 

See  "  Mortgage,"  &o.,  8. 


INTERROCATION,  WILL  Oi^.TAlNED  i]Y. 

See  "Mental  Capacity." 


INTERRUPTION  OF  POSSESSION. 

See  "Statute  of  Limitations,"  4. 


JOINT  STOCK  COMPANY. 

At  a,  meeting  of  the  shareholders  of  a  company,  the  capital  stock  of 
which  was  held  Ijy  a  lew,  a  cliairniau  was  elcuteJ  by  a  majority  of  the 
votes  of  those  present,  without  regard  to  the  stock  lield  by  them.  Two 
of  the  sliareholdera,  who  were  also  provisional  directors,  and  who  were 
<■  indidatos  for  re-election,  were  appointed  scrutineers  in  the  same  manner, 
and  directors  were  then  elected,  excluding  tlie  iilaiiitifi'.  The  plaintiff  was 
president  of  the  company,  and  held  a  large  amount  of  stock,  suHicient  with 
that  held  by  those  who  were  favourable  to  him  to  have  contmlled  the  vote 
if  it  had  been  taken  according  to  shares.  It  was  the  duty  of  the  scrutineers 
to  decide  as  to  what  votes  were  valid,  and  they  also,  with  the  aid  of  legal 
advice,  interpreted  an  instrument  unler  which  the  plaintiff  had  advanced 
a  large  sum  of  money  to  start  the  company,  and  which  provided  for  the 
future  disposition  of  the  shares  of  the  rompany,  held  by  the  plaintiff  as  a 
security  for  his  advances,  and  allowcil  certain  persons  to  vote  as  being 
cextiux  nut  trust  of  a  portion  of  such  shares. 
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//.W,  that  the  duty  of  the  HorutincerB  wa«  «o   plainly  in  conflict  with 
l.o.r  intcrost  as  cnn.lulates  for  the  directorate  that  they  were  .li.m.ali.iea 
from  so  acting,  and  the       -ion  wa.s  set  aside,  and  a  new  election  ordered, 
With  costs  to  be  paul  by  db^vndants. 

Dickson  V.  McMurmy,  o3'.i. 


JUDGMENT  AND  EXECUTION. 
See  "  JudiKment  Creditor,"  1, 


JUDGMEVT  (mKDITOR. 

cuIion"'';f  *r'",''""'  *^>'^I''^''"«fl"*^«»  J"'lg'"ont  creditor  with  exo- 
cut  on  .,.  the  luuuis  01  the  Hherilf  against  the  landn  of  the  defendant  .V.. 
wh.ch  lands  were  Hul.ject  to  a  n.ortg,,,.,  to  /...  who.e  executor,  were  als^ 

tdf  entitled  to  the  „a,ne  relief  a.s  upon  a  lull  by  a /„a„„.  iucannbrancer 
against  a  pnoiMuortgagce  and  the  n.ortgagor.  and  that,  notwithstanding 
K.  »  O  eh.  4!).  sec.  f,,  ,n:t,.nuKh  .s  he  couM  not  establish  his  right  in  th. 
C.u.nty  Court  .n  wh.ch  ],c  had  rr.overcd  l>i..  .j,.dgn.ent.  so  as  to  obtain  as 
eflcctiud  a  reuiedy  as  th.at  sought  iu  the  redemi-tioa  suit,  he  might  re8..rt 
to  equity  t,)  ol)tain  relief.  ^ 

Chamljfilain  v.  Sovais,  404. 

set  up  that  they  were  liable  only  as  sureties  for  the  defendant  .V      AU 

imrties   interested  were  represented  in  the  suit,  and  no  one   obj'ectinK 

thereto,  a  rcierence  was  grar.ted  at  the  instance  of  /r.  ,  .ecutors,  ii  orde^ 

hat  they  n.ight  establish  the  fact  of  su.v  tyship,  in  which  ease  th:v  would 

V.7" tv.-i        Z'i  ''""'  ''^'"^  "'  ""''  *'"'""*"'  '"  ''"'"^''"'"  '•  ^^"'''"'"''  *"*•= 

Ih. 


JURISDICTION. 

See  "Arbitration,"  !, 


LAND  ACQUIRED  BY  RAILWAY  COMPANY  ON 
CONDITFON,  kr. 

See  "Railway  Company,"  4,  5. 

LAPSE  OF  TIME. 

See  "  Mechanics'  Lien  Act,"  1,  2. 
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LAW  AND  EQUITY,  PRO(JEP]DINO  AT  AND  IN. 

S«ti  "  Mortgage,"  3. 


LEGACY  ON  TERMINATION  OF  LIFE  ESTATE. 

Se«  "Will,  C'oimtructioii  of,"  1. 


LIABILITY  OF  CO-SURETIES  TO  CONTRIHUTK. 

See  "  Ij(mn  luul  .Snvingg  Society." 


LIABILITY    OF   PURCHASER    OF   PART  OF 
MORTGAGK  ESTATE. 

.Sue  "M(.rtg;igf,"&c.,  5. 


LIEN  FOR  UNPAID  PURCHASE  MONEY. 

Hoe  "  Sale  of  .Standing  Timber." 


LIFE  ESTATE,  LEGACY  ON  TERMINATION  OF. 

See  "  Will,  Conatruction  of,"  1. 


LOAN  AND  SAVINGS  SOCIETY. 

A  loan  and  savings  society  appointed  G.  their  treasurer ;  and  the  plain- 
titfs  and  defendant  i)y  two  separate  bonds  became  sureties  for  the  due 
discharge  of  the  duties  of  such  officer.  By  sever.al  Acts  of  the  Legislature 
the  society  was  incorjjorated,  and  its  powers  materially  increased,  and  O. 
appointed  its  manager,  the  duties  of  which  it  was  shewn  were  similar  to 
those  of  treasurer,  tlie  name  of  manager  being  given  simply  as  one  of 
honour,  and  did  not  involve  any  .additional  duties.  O.  made  default  in  his 
office,  and  a  suit  was  instituted  by  the  society  against  all  the  sureties, 
which  was  compromised  by  the  plaintiffs  paying  about  one-half  of  the  sum 
claimed  by  the  society. 

Held,  that  the  defendant  was  bound  to  contribute  his  share  of  the  money 
so  paid,  and  that  the  change  in  the  name  of  the  officer  afforded  no  defence 
to  the  claim  of  the  plaintiffs. 

Held,  also,  that  in  such  a  case  the  entries  of  (L  in  the  books  of  the 
society  were  not  evidence  against  the  sureties  during  the  lifetime  of  G. 

Murray  v.  Gibson,  11 


PRINCIPAL  MATIKHS. 

LUNATIC. 
[proving  claims  A(jainst  estate  of.] 

See  "Kxcoution  I'reditfim,  '  2. 
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"MAKE  AND  MAINTAIN."  CONSTRUCTION  OF. 

9 

M.^N.\aKR. 

See  "  Loan  iiiul      viiii,.<  -tioolBty." 


MARRIAGE. 

I.   I.i..r,lertom..Icrvoi.l  a  c.ron.ony  of  ,„arrmK,.,  ..tluTwine  v.ali.l,  o,. 
ho  ground  that  the  „.an  wa.s  intoxicatu.l.  it  ,uu.t  ho  «hown  that  th. ,.  wa» 
•uch  a  state  of  ,„tox,.af.,„  as  to  .Icprivo  hin.  of  all  He..«oancl  volition,  and 
to  render  hnn  incapahle  of  knowing  what  he  was  al.out. 

Rol)Iin  V.  Roblin,  4;]!). 

in.L'!Tl''''  ;^'^"'"'"";*""» '""""««*  persons,   fri.n.Uy  to  a  won.an.  f, 
•nduce  a  man  to  consent  to  marry  her.   it  not  h.ing  shewn  that  she  had 
..me  anytlnng  to  procnre  her  friends  to  do  any  in.proper  act  in  or.h. 
bring  ahont  the  consent,  would  not  avoid  the  marriage.  lu. 

3.  A  marriage  entered  into  while  the  n.an  is  so  intoxicated  as  to  he 
u  apahle  of  understanding  what  he  in  about  is  voidable  only  and  n.a;  b 
ratihed  and  conhrnied.  / 

4    Three  years  after  the  ceremony  of  marriage,  which  the  man  alleged 

cti  n  .t"r'  '  ;   ''  T'"  '"'"  "''"^'  '""^^^  "'''^'  '""I  intoxicated,\„ 

worn  n  W  ""'  ""*-'•*  "*^"'"*  '"•"  '"'  '""^^''-'•'-  f-nished  to  the 
woman,  and  for  expenses  meurr,.!  in  the  burial  of  her  chil.l,  in  which  the 
val  d.ty  of  he  marnage  was  stinctly  put  in  issue.  Beforo  the  cans! 
could  be  called  on  for  trial,  the  n.an  signed  a  memorandum  indse. 
the  record  m  wh.ch  he  a.lmitted  the  existence  and  validity  of  the 
marriage  and  con.sented  to  a  verdict  for  the  plaintiff  in  the  action  : 

confirmed  "  '"''"''"  "''  ^''''"'"'^  '°"^''^^^'  '*  '^'^^  '^^^^^y 


lb. 


6.  In  a  suitbytlio  woman  for  alimony  brought  seventeen  years  after 
th    marriage  on    he  ground  of  refusal  by  the  man  to  receive  her  as  hs 

"  t  thai  if'  if    tf' "'  *'r  r '  '•^«"'  ••"*  "'■'^'^  "-^-  --'-'*-" 

stated  that  if  it  was  determined  that  she  was  his  wife  he  w<mld  receive 
W  ...  «uch.  The  Court  [PHo.i>Pour.  V.  C..j  while  finding  there  wa  . 
val.l  marriage  directed  that  upon  the  defendant  undertaking  to  receive 
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the  plaintifl"  as  his  wife,  the  bill  should  be  dismissed ;  but  ordered  the 
defendant  to  pay  the  costs  between  solicitor  and  client.  Ih. 


MARRIED  WOMAN. 

See  "  Demurrer,"  1. 

"Will,"&c.,4. 


MECHANICS'  LIEN  ACT. 

1.  The  plaintiffs  delivered  and  set  up  for  the  defendant  .a  boiler  and 
engine,  supplied  by  themselves,  in  September,  1878,  upon  certai'i  terms 
of  credit,  which  expired  on  the  25th  April,  1879.  Registration  of  the 
lien  was  effected  on  the  "JBrd  December,  1878,  and  a  bill  to  enforce  the 
lien  was  filed  on  the  31st  May,  1879. 

Hfld,  that  the  effect  of  the  delay'  in  the  registration  of  the  lien  was, 
thit  the  lien  under  the  Act  had  ceased  to  exist,  notwithstanding  the 
plaintiff  had  done  some  immaterial  work  upon  the  machinery  late  in 
l->eceinbcr,  1878  ;  tlie  thirty  days  witlun  which  the  registration  was  to  be 
iiffeotod  lioing  to  be  computed  not  from  the  time  such  altei'ations  were 
made,  or  the  defects  in  the  machinery  were  remedied,  but  from  tlie  time 
when  it  was  supplied  and  placed,  i.  c,  in  September,  1878. 

Neill  V.  Cavrnll,  30. 

[Affirmed  on  rehearing,  p.  ,339.] 

2.  Qiui'ir,  as  to  the  effect  of  the  Act  when  the  credit  does  not  expire 
until  after  thirty  days  from  the  completion  of  the  work,  and  tliero  has 
been  no  registration  of  lien.  Ih, 


MENTAL  CAPACITY. 

1 .  The  testator,  a  man  of  education,  had  become  so  weakened  by  illness 
as  to  be  confined  to  his  bed  for  some  time  prior  to  his  death,  and  a  day  or 
two  before  that  occurred  executed  a  will  by  affixing  what  was  intended  as 
bis  mark  thereto,  the  instructions  for  which  were  obtained  by  the  person 
preparing  it  by  putting  questions  to  the  testator  as  to  the  disposition  of  his 
different  properties,  sucli  will  when  drawn  having  been  read  over  to  the 
testator  cl;.usi  ,  y  clause,  who  expressed  his  jissent  to  some  of  them  while  as 
to  others  he  made  intelligent  remarks  and  some  changes  in  the  provisions 
thereof.  Tlie  Cimrt  [Bi.ake,  V.  C.,]  in  a  suit  brought  to  impeach  the 
will  as  bavin,  •.  '  ten  obtained  by  fraudulent  practices  and  undue  influence 
of  persons  benefited  thereunder,  aa  well  as  by  the  persons  concerned  in 
the  preparation  of  the  will,  refu.sed  the  relief  sought,  and  dismissed  the 
bill,  with  costs  to  be  pad  out  of  the  residuary  estate  ;  although  it  was 
shewn  v'sat  though  notice  had  boon  given  to  the  testator,  bo  was  wholly 
unprepared  to  make  the  will  when  he  came  to  the  act — that  there  was  no 
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intention  on  liis  part  to  make  the  will— that  he  was  a  man  who,  when  in 
possession  of  his  mental  faculties,  was  not  likely  to  take  suggestions  front 
others-that  not  a  single  devise  originated  with  the  deceased-that  the 
author  of  the  will  di.l  not  know  what  property  the  deceased  had— that  he 
admitted  that  if  he  had  had  this  knowledge  he  would  have  spoken  to  him 
seriously  on  the  subject  of  his  relations,  of  whom  there  were  several— 
that  the  will  was  inofficious— that  the  testator  was  84— that  i^  .;ook  two 
hours  to  pi'epare  the  will,  although  it  covered  but  one  foolscap  siieet-and 
that  they  sent  for  an.l  obtained  the  numbers  of  the  lots  from  a  neigh- 
bour, thus  shewing  that  they  could  not  obtain  the  infoi'mation  from  the 
deceased.  * 

Thomson  v.  Toiianco,  25:3. 

2.  The  residuary  estate  consisted  of  mortgages,  the  bciju.jst  of  wliicli, 
under  the  Mortmain  Act,  was  declared  inv;did.  and  to  belong  to  the  next 
of  kin  of  the  testator,  the  plaintiff's  in  the  suit.  °  //,. 


MISMANAGEMENT  OF  ESTATE. 

8ee  "Kxccutor,"  ]. 


MIXING  GOODS  DEPOSITED. 

See  "Warehouse  lleceijits,"  1. 


ill 


MORTGAGE,  MORTGAGEE,  MORTGAGOR. 

1.  S.  being  the  holder  of  two  mortgages,  Ijrought  ejectment  thereon, 
when  the  genuineness  of  the  signatures  to  the  instruments  was  disputed,' 
notwithstanding  which  he  recovered  judgment  in  that  action,  and  subse'- 
quently  instituted  proceedings  in  this  Court  seeking  to  obtain  a  sale  of  the 
mortgage  premises  and  the  usual  order  for  deficiency.  Owing  to  the 
extremely  contradictory  evidence  adduced  at  the  hearing,  the  Court 
[Si'KAOOE,  C.,]  refused  to  make  the  decree  as  asked,  holding  the  evidence 
insufficient  to  establish  the  execution  of  the  mortgages,  as  tlic  plaintiff 
■was  bound  to  do,  and  dismissed  the  bill,  with  costs  ;  but  without  prejudice 
to  ,S.  liling  another  bill  if  so  advised,  vithin  twelve  juonths  from  the 
date  of  that  decree.  After  the  lapse  of  more  than  twelve  mouths  the 
mortgagor  filed  a  bill  seeking  to  have  the  mortgages  deli\erod  up  t..,  be 
ciucelled  : 

Held,  that  if  the  strict  construction  of  such  decree  was  that  the  point 
was  n,i  Judicata  it  was  erroneous,  and  the  Court  [.Si-haggb,  C.,]  refusing 
to  enforce  it  in  this  proceeding  by  making  a  decree  in  favour  of  the  plain- 
tiff, dismissed  the  bill  v.'ith  costs. 

Mitcliell  V.  Strathy,  80. 
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2.  A  mortgagor  paid  oflF  a  mortgage  after  the  mortgagee  had  assigned 
it,  together  with  a  eeoond  mortgage  obtained  l)y  fraud  from  tlie  same 
mortgagor  to  the  plaintiffs,  who  did  not  procure  the  mortgagor  to  join  in 
the  assignment  of  either,  or  notifj'  him  thereof  : 

Held,  that  the  assignee  took  the  mortgages  subject  to  the  equities 
between  tlie  original  parties  thereto  ;  and  as  the  original  mortgagee  could 
not,  if  plaintiff,  have  recovered  upon  one  m(>rtgage  because  paid,  nor 
upon  the  other,  because  invalid,  so  neither  could  his  assignee. 

Wilson  V.  Kyle,  104. 

3.  A  mortgagee  proceeded  on  the  same  day  to  foreclose  the  property  of 
the  mortgagor  and  his  sureties,  by  several  bills  upon  their  respective 
mortgages,  and  to  sue  at  law  in  different  actions  tlie  same  parties,  on 
notes  held  by  the  plaintiffs,  to  which  the  mortgages  were  collateral. 

Ihhl,  that  only  one  suit  lu  equity  was  necessary,  as  all  parties  might 
have  been  brought  before  the  Court  therein,  all  remedies  given  which 
might  have  been  obtained  at  law,'  and  all  rights  more  conveniently 
adjusted  between  the  p-'Vi'ties  in  one  than  in  several  suits  ;  and  the  Court 
would  not  be  deterred  from  granting  relief  by  the  circumstance  of  a 
decree  being  complicated. 

Merchants'  Bank  v.  Sparkes,  108. 

4.  .1/.,  the  owner  of  Blackacre  and  ^Vhiteacre,  subject  to  mortgages  for 
$1,600  and  §500,  on  both  parcels  in  the  same  hand,  sold  Blackacre  to  C, 
subject  to  the  mortgage  for  §l,fi00,  which  by  the  arrangement  C.  was  to 
pay  off.  ^f.  afterwards  sold  Whiteacre  to  N.,  suliject  to  the  mortgage  for 
§500.  C.  died,  and  his  representatives  sold  Blackacre  to  a  honii  JiiU  pur- 
chaser, who  covenanted  to  pay  off  the  §1,600  mortgage.  Default  having 
been  made  in  payment,  the  mortgagee,  in  order  to  enforce  payment, 
offered  both  the  estates  for  sale,  when  N.,  in  order  to  protect  his  title  to 
Whiteacre,  purchased  both  estates,  and  thereupon  instituted  proceedings 
against  M.  and  the  representatives  of  C.  to  compel  payment  of  the  mort- 
gage debt  of  $1,C00.  A  demurrer,  for  want  of  ec^uity,  by  the  representa- 
tives of  C.  was  allowed,  the  demand,  which  was  a  personal  one  against 
them,  remaining  witi.  .1A,  the  original  vendor. 

Norris  v.  Meadows,  334. 

[Affirmed  on  Appeal,  24th  March,  1882.] 

5.  B.,  the  owner  of  two  parcels  of  land  (D  and  E),  mortgaged  them  to 
one  J.,  who  assigned  the  security,  after  which  /.  obtained  from  B.  a 
transfer  of  his  eijuity  of  redemption.  Shortly  afterwards  J.  sold  a  portion 
of  D  to  P.,  who  sold  and  conveyed  to  the  plaintiff,  who  a  few  days  later 
obtained  from  J.  a  conveyance  of  the  remainder  of  the  lot  (D),  the  plain- 
tiff on  each  occasion  paying  his  purchase  money  in  full  and  receiving  a 
conveyance  with  covenants  as  to  title  ;  and  J.  at  a  subsequent  date  sold 
the  I'emaiuing  lot  (E)  to  one  C,  who  sold  and  conveyed  hia  intereat  io  the 
defendant  Canavan.  The  agreement  throughout  was  that  /.  was  to  dis- 
charge the  mortgage. 
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The  Court  [Bi.akk,  V.(J.  ,]  under  these  circumstances,  Held,  that  tlie 
l>laintifl'  was  entitled  to  call  upon  the  owners  of  lot  E  to  the  extent  of  the 
value  thereof  to  indemnify  him  against  the  claim  under  the  mortgage,  tliat 
lot  being  liable  in  their  hands  for  the  full  amount  of  the  incumbrance,  in 
the  same  manner  and  to  the  same  extent  as  it  had  been  liable  in  the  lia'nds 
of/.;  in  tins  respect  following  the  cases  of  Parker  v.  y  lover,  ante  vol. 
XXIV.,  p.  537;  Clnrk  v.  Bo(jart,  ante  vol.  xxvii.p.  450;  Sicholls  v.  Watwn, 
iinte  vol.  xxiii.  p.  60(> ;  Clarkmn  v.  Scutt,  ante  vol.  xxv.  p.  373. 

Pierce  v.  Caiiavan,  350. 
'    [Affirmed  on  Appeal,  24th  March,  1882.] 

(J.  C.  being  the  e(iuitable  owner  of  land  contracted  by  writing  (registered) 
to  sell  t.)  the  defendant  on  KUh  of  February,  1877.  Part  of  the  purchase 
money  was  paid  down.  C.  obtained  an  order  on  17th  April,  1878,  vesting 
the  land  in  him-there  were  two  mortgages  on  the  registry  prior  to  one 
in  favor  of  the  Loan  Company.  On  the  17th  May  the  defendant  gave  an 
order  on  the  Loan  Company  to  pay  the  proceeds  of  a  loan  to  their  local 
agent,  who  was  informed  by  one  J.,  a  solicitor  who  had  control  of  the  two 
prior  mortgages,  that  they  were  paid  off  and  that  he  would  get  them  dig- 
charged.  Thereupon  the  agent  paid  ('.  the  balance  of  his  unpaid  purchase 
money,  and  C.  on  25th  May,  1878,  conveyed  to  the  defendant.  The  Loan 
Company's  mortgage  was  dated  loth  May,  and  registered  the  25th  May. 

Hehl,  on  appeal  from  the  .Master  [affirming  his  report]  that  the  Loan 
Company  could  not  stand  in  r'.'.s  place  and  claim  priority  in  respect  of  his 
hen  for  unpaid  purchase  money  over  the  prior  mortgages,  following 
Imperial  L.  .t-  /.  Co.  v.  O'Sullivdn,  8  Pr.  R.  IG2. 

Watson  V.  Dowser,  478. 

7.  The  Loan  Company's  mortgage  contained  this  clause,  and  it  is  hereby 
«leclared  "that  in  the  event  of  the  money  hereby  advanced,  or  any  part 
thereof,  being  applied  to  the  payment  of  any  charge  or  incumbrance,  the 
company  shall  stand  in  the  position  and  be  entitled  to  all  the  equities  of 
the  person  or  persons  so  paid  off. " 

JMl,  that  this  provision  could  not  affect  prior  mortgagees  who  were  no 
parties  to  it ;  and  ,ium-e  whether  it  would  apply  to  tlie  discharge  of  unpaid 
purcliase  money,  which  does  not  constitute  a  charge  or  incumbrance  in  the 
proper  meaning  of  those  terms.  r, 

8.  The  possession  of  a  stranger  which  has  not  ripened  into  a  title  as 
agamst  the  owner  of  land,  will  not  enure  v  the  benefit  of  him  so  in  pos- 
session  as  against  the  m.ntgagee,  so  long  as  his  interest  is  regularly  paid 
by  the  owner.  ^ 

Chamberlain  v.  Clark,  454. 

See  also  "Judgment  Creditor." 

"Principal  and  Agent,"  1,  2. 

"  Ixedemption." 

"Statute  of  Limitationa,"  4,  5, 
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MORTMAIN  ACTS. 

See  "Mental  Capr.city." 


MUNICIPAL  COUNCIL.    . 

Sect.  195  of  the  Municiijal  Act  provides  that  the  eflfect  of  a  party  dis- 
claiming the  office  to  whicli  he  has  been  elected  shall  be  to  give  the  same 
to  the  caiuliUate  having  the  next  highest  iiuniber  of  votea. 

JIM,  that  this  meant  the  cauiliihitc  having  such  number  of  votea  who 
has  not  been  elected  to  the  council ,  therefore,  where  the  plaintifl'  was  the 
fourth  in  that  order,  the  three  highest  on  the  list  having  been  declared 
fleeted,  and  one  at  the  head  of  the  j)oll  resigned  his  seat,  an  injunction 
was  granted  to  lestrain  the  reeve  and  councillors  of  the  village  from 
preventing  the  plaiutitf  entering  upon  and  discharging  the  duties  of  such 
office. 

,   Smith  V.  Petersville,  599. 

The  notice  of  the  party  resigning  tlie  office  stated  that  he  resigned  his 
"seat"  in  the  council. 

Held,  sufficient ;  and  that  the  plaintitf  was  entitled  to  his  costs,  although 
the  Act  requires  notice  of  a  resignation  of  the  "office  '  to  be  given,    lb. 


MUNICIPAL  COUNCILLORS. 

See  "Injnnction,"  2. 

"Municipal  Council,"  i,  2. 


MUTUAL  INSURANCE  COMPANY. 

1.  Trustees  being  indebted  to  the  plaintiffs  and  holding  stock  in  the 
defendants'  company  assigned  the  stock  to  the  latter  in  consideration  of  a 
sum  expressed  to  be  paid  by  them  for  the  trustees  to  the  plaintili's.  The 
sum  was  paid  by  the  issue  of  the  defendants'  debenture  to  the  plaintili's. 

Held,  that  the  transaction  did  not  constitute  a  "loan  of  money  "  from 
the  plaintitfs  to  the  defendants  within  the  meaning  of  31  Vict.  oh.  52,  see. 
12  (U.),  and  that  the  issue  of  the  debenture  was  therefore  ultra  v. res. 

Bank   of   Toronto    v.    Beaver   and    Toronto   M'jtsi.ii 

Insurance  Com[  i^ny,  "i7. 

2.  Where  an  application  was  made  to  the  Court  to  add  the  persona  who 
had  signed  premium  notes  as  parties  in  the  Master's  office,  and  to  direct 
the  Master  to  assess  the  amounts  due  upon  the  notes,  and  to  order  pay- 
ment of  the  same  to  the  Receiver  from  time  to  time,  it  was  shewn  that 
the  directors  had  not  made  any  assessniauta  upon  the  notes  pursuant  to 
11.  S.  0.  ch.  161,  sees.  45  ct  .seq. 
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mU,  that  as  the  hability  athache.l  only  upon  such  assessment  by  the 
Directors,  the  Court  shoul.l  not  add  to,  or  alter  the  liability  of  the  parties 
who  had  made  the  notes  by  referring  it  to  the  Master  or  a  Receiver  to  do 
tliat  which  the  directors  only  could  do,  clause  75  of  3(i  Vict.  ch.  44  which 
ga.e  power  to  a  Keceiver  to  do  this,  having  been  omitted  from  the  statute 
on  revision. 

Hill  V.  Merchants  and  Manufaoturer.s'  Ins.  Co.,  .560. 

See  also  "  Fire  Insurance." 


NOTICE  OF  RESIGNATION  OF  SEAT. 

S<!e  "Municipal  Council,"  2. 


NUISANCE. 

See  "Injunction,"  4. 


OFFICE,  RESIGNATION  OF. 

See  "Municipal  Council,"  I,  2. 


OFFICERS  OF  CORPORATION, 

[[RREGULARLY  APPOINTED.] 

*-i^"'  ^"7^°  ''°*f'^  "'  *''"  "^P'^^'^y  "^  Secretary-Treasurer  of  the  plain- 
tiffs, who  had  not  been  appointed  in  writing,  and  had  not  given  security 
as  required  by  the  statute  in  that  behalf,  absconded  with  certain  moneys 
which  had  been  received  l,y  him  as  such  Secretary-Treasurer  from  the 
defendants.  The  plaintiffs  had  recognized  T.  as  the  Secretary-Treasurer 
by  entrusting  him  with  the  custody  of  their  books  and  papers,  by  allow- 
mg  hini  to  receive  moneys  for  them,  by  auditing  his  accounts  and  receiv- 
ing and  approving  of  tlie  auditor's  reports. 

Held,  that  R.  S.  0.  cap.  204,  sec.  99.  which  provides  that,  in  the  case 
o    aniral  school  section  corporation,  the  resolution,  action,  or  proceeding 
of  at  least  two  of  the  trustees  shall  be  necessary  in  order  lawfully  to  bind 
such  corporation,  does  not  apply  to  acts  of  duty  of  the  Secretai  v  .'iVeas 
urer;  and  that  payments  by  the  municipality  of  school  moneys  to  T 
was  binding  on  the  trustees. 

Held,  also  that,  if  a  person  acts  notoriously  as  the  of«:er  of  a  corpora 
tion,  and  is  recognized  by  it  as  such  officer,  a  regular  appointment  will  be 
presumed,  and  his  acts  will  bind  the  corporation,  although  no  wrttten 
proof  IS,  or  can  be,  adduced  of  his  appointment. 

School   Trustees  of  the  Township  of   Hamilton   v. 
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0 XUS  OF  PROOF. 

See  "Proof  of  Siile,''  3. 


PAROL    AGREE NiKNT. 

See  "  Kailway  Comp;iuy,"  2. 


PARTIES. 

1.  7".  AlM'-v'yOfneral  of  Oiitiuio  is  the  proper  omcer  !•  compluhi  of 
a  violation  -'■  t!.'  vights  of  i:\ie  public  of  Ontario,  which  the  Court  has 
the  powe-.-  to  refiniin,  ;u)il  that,  incident  to  such  power  the  Court  can  pre- 
scribe Viy  v  h...  ;iM-aiis  ti.e  safety  and  convenience  of  the  public  can  be 
aecutad'iu  i'.-  .-.zeroise  of  those  rights.  In  the  exercise  ■<(  such  power, 
the  Couri.  fSi'RA(5(iK,  ('.,]  directed  what  alterations  were  lunessary  in  the 
cojistruotioii  of  the  International  Bridge,  in  order  to  seciir-  the  safety  of 
the  public  while  using  the  same.  For  this  purpose,  Th,'  J  ■.■wney-Oeneral 
of  the  Dominion  need  not  be  present  to  protect  the  rights  ^  f  the  Crown 
in  the  Dominion. 

The  Attorney-General  of  Ontario  ex  rel.  Barrett  v. 
The  International  Bridge  Co.,  65. 

2.  To  a  bill  by  a  rural  school  section  corporation  to  compel  the  munici- 
pality to  make  good  money  paid  by  the  municipality  to  a  person  alleged 
not  to  be  the  duly  appointed  officer  of  the  corporation,  the  treasurer  of 
the  municipality  is  not  a  proper  party. 

School  Trustees  of  Hamilton  v.  Neil,  408. 

See  also  "Pleading,"  1,  2. 
"Practice,"  3. 
"  Railway  Company,"  2. 


PARTNERSHIP. 

Upon  the  death  of  one  member  of  a  firm,  and  the  subsequent  insolvency 
of  the  surviving  partners,  the  joint  estate  passes  to  their  assignee  in 
insolvency.  But  where  the  capital  of  surviving  parties  i.aving  been 
lost,  they,  while  the  estate  was  supposed  to  be  solvent.  'veyed  the 
same  to  a  trustee  for  creditors  upon  the  request  of  th .  itrix  of  a 

deceased  partn°'-,  -n  consideration  of  a  release  from  her  "  ',11  iiabilities, 
and  the  execu^  .'  afterwards,  upon  obtaining  ^  ^o'c-r^j,  ionveyed  her 
interest  to  tb-j  \  )e  ;  and  subsequently,  througl  'I'li,  jkage  in  value, 
the  estate  became  insufficient  to  meet  the  liabilitifeo,       <^a,s 

Held,  that  by  the  assignTTient  t^o  t.bo  trustee,  ;!■.  th.  request  of  the 
executrix,  for  valuable  consideration,  they  bad  parted  « iin  *: .  interest  in 
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the  estate,  and  "othrngpassed  to  the  plaintiff  as  assignee  under  proceeain^ 

;;t::  ::rof  ?:« ? ""  *'^  "rr*'""  *'"^*  *"^  "-■>-"*  ^^  *■-  *^-" 

^^a8  an  act  of  insolvency  ;  and  that  the  assignment  to  the  trustee  not  being 

rL  ;T    '"  *'*-:  ^'■"""'^  °^  ''^'^'^  *^^  -«'Snee  of  the  survivors  was  ^ 
<.'lu(leil  from  any  inquiry.  '■ 

Davidson  v.  Papps,  9]. 


PASSING  ACCOUNTS. 

See  "Keceiver." 


PATENT  OF  INVENTION. 


1.  In  November,  1879,  the  plaintiff  obtained  a  patent  for  a  new  and 
useful  improvement  in  bakers'  ovens,    which  was 'expressed  to  be ' 
ZwT"^"     V    :''"!  "'"••  '^'"""'^^''  'I>.'-t  wihintho  oven  but 

aIusI  '?««0  .  "^''^  ^f '^"'  '"  «—'--'.  "-»  a  --  one  issued 

n  August,  1880,  on  the  ground  that  the  first  was  inoperative  by  reason  of 

forZ^nH      ""  '""'^'*'""-    '"'" '""  ^''^*^"*  --  ^-  the  unexpired 

ton,  as  se  forth  in  the  specification,  was,  <'l.st.  In  a  tire-pot  or  furnace 
a  ed  withni  a  baker's  oven  below  the  sole  thereof,  and  provided  with  I 
<loor  situated  above  the  grate.  2nd.  In  a  fire-pot  or  furnace  placed  within 
a  bakers  oven,  provided  with  n  door  above  the  level  of  the  sole  of  lie 
<.ven,  and  connected  with  the  sai.l  furnace  by  an  inclined  guide.  3rd.  In 
a  Hue,     H,   len.lnig  from  below  the  grate,  'H,"to  the  flue,  'E'    4th    In 

so^ortr""""'f '"'?'f  """'*'^'"  *■'""«  S'^'^  ^-t"'-^*-!  below  the 
sole  of  the  oven,  and  provided  with  a  door.      oth.  In  a  cinder  grate, '  F  ' 

l^ced  beneath  the  fire-grate,    'B,'  in  combination  with  a  flue,  'H.'" 

The  plaintiff,  m  his  specifications,  claimed  all  these  as  his  inventions;  in 

h,s  evulence  he  claimed  each  of  the  combinations  to  be  the  subject  of  the 

IJcM  (1),  if  the  plaintiff  was  correct  in  the  latter  view,  that  the  last  four 
combinations  being  new,  the  first  patent  could  not  have  been  inoperative 
a     o    hem  ;  a  id  the  second  patent  in  respect  of  these  must  be  construed 

ohTr  tb^jr  fi  r^'  r"'".e^--«-  fi-t  time  on  its  date,  and  as  all 
other  than  the  first  combination  had  been  used  for  upwards  of  a  year  prior 
to  the  patent,  he  was  not  entitled  to  a  patent  therefor;  (2),  that  the  5th 
combination  of  previously  known  articles,  as  applied'tl  a  baker't  ov  "' 
« Inch  was  productive  of  results  which  were  new  an.l  useful  to  the  trade 
was  a  subject  of  a  patent.  ' 

Hunter  v.  Carrick,  489. 

2.  Some  of  the  devices  were  in  use  before  the  patent,  but  numerous 
witnesses  engaged  in  baking  testified  that  they  never  knew  of  the  combi- 
nation  before  the  plaintiff's  invention. 

Held,  that  the  defence  for  want  of  novelty  failed. 
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Held,  also,  that  the  first  combination  in  the  patent  of  1880  was  such 
nil  aineudment  as  is  contumplatud  by  suo,  I'J  of  the  Act  35  Viot.  ch,  26. 

76. 

3.  The  defendant's  oven  was  completed  early  in  July,  1880,  and  before 
the  re-issue  of  the  plaintiti'  's  patent ;  slie  had  in  use  the  first  and  fourth 
combinations,  and  continued  to  use  tlicni  after  such  re-issue. 

//(/(/,  that  there  was  not  any  remeily  for  the  mtermediate  user,  as  the 
patent  was  then  inoperative  ;  but  as  to  any  subsequent  infringement,  the 
user  under  a  defective  patent  could  not  operate  as  a  defence.  ///. 

4.  The  plaintiff  having  succeeded  as  to  part  only  of  his  claim,  no  costs 
were  given  to  either  party  up  to  the  hearing.  A  reference  as  to  damages 
having  been  directed,  subsequent  costs  were  ordered  to  abide  the  result. 

Ih. 


PAYMENT  FOR  LANDS  TAKEN  FOR  ROAD. 

See  "  Eail way, Company,"  3. 


PAYMENT  OF  INTEREST. 

See  "  Mortgage,"  &c.,  8. 


PAYMENT  TO  MORTGAGEE. 

[after  assignment    of  moktgage.] 

See  "Mortgage,"  2. 


PERSONALTY  OR  REALTY. 

See  "Sale  of  Standing  Timber." 


PETITION  OF  RIGHT. 

1.  In  order  to  establish  a  right  to  damages  as  against  the  Crown  for 
having,  as  alleged,  obstructed  the  How  of  water  to  the  mills  of  the  sup- 
pliants, it  is  incumbent  on  the  suppliants  to  shew  that  less  than  the 
natural  volume  of  water  forming  the  stream  reaches  their  mill  on  account 
of  such  alleged  obstruction  :  therefore,  where  it  appeared  upon  the  evi 
dence  that  certain  waters  alleged  to  have  been  penned  back  by  a  dam 
would  never  have  reached  the  mills  of  the  suppliants,  and  the  extreme 
anil  unprecedented  dryness  of  the  season  had  had  an  appreciable  effect 
iiljou  the  supply  of  water. 

Ildd,  that  the  evidence  did  not  sustain  the  petition,  which  alleged  that 
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the  suppliants  sustained  .laniago   by   the   erection  of  a  .lam  across  the 
river,  above  their  dam. 

Tlie  Muskoka  Mill  Co.  v.  The  Queen,  563. 

2.  The  maxim  that  the  Crown  can  .lo  no  wrong,  applies  to  alleged  tor- 
tious acts  o    the  othccrs  of  a  public  department  of  Ontario,  and  a  petition 
of  right  w,ll  not  he  for  such  alloge.1  wrongful  acts  under  35  Vict.  ch.  13 
O     which  creates  n,,  new  right  in  the  subject  against  the  (Vown,  but 
relates  rather  to  procedure  (mly.  .f^ 

3.  The  redress  of  a  subject  suffering  damage  from  such  acts,  if 
unauthonzed  by  statute,  wouM  be  against  the  subject  who  committed 
the  wrong,  and  not  against  the  Crown.  y/^ 

4.  In  dealing  with  the  question  of  costs  up.m  a  petition  of  right,  the 
same  rule  wdl  be  applied  as  if  the  question  was  one  l,etween  subject  and 
subject ;  therefore,  where  on  a  petition  of  right  tlie  Crown  instead  of 
. lemurrmg,   went  to  a  hearing,  the  Court  [Spkaooe.  C.,]  on  dismissing 

he  petition   a  lowe.l  to  the  Crown  such  costs  only  as  would  have  been 
taxed  had  the  liability  of  the  Crown  been  raised  by  demurrer.  //, 


"  place;' uEkm^^QOY. 

See  "liailway  Comi)any,"  4. 

PLEADING. 

1  Where  certain  shareholders  in  a  company  joined  with  the  company 
as  plaintiffs  as  a  precautionary  measure  mer.'y  in  case  it  should  transpire 
that  their  co-plaintiffs,  the  company,  were  not  entitled  or  were  unwilling 
to  sue,  the  Court  [Blake,  V.C.,]  refuse,'  •  >  allow  a  demurrer  for  want  of 
«4Uity.  as  the  objection  was  purely  of  a      .mal  nature. 

The  City  Light  and  Heating  Company  of  London  et 
al.  V.  Daniel  Macfie  et  al.,  303. 

•-'.  A  demurrer  to  a  bill  filed  by  shareholders  of  an  incorporated  company 
<m  behalf  of  themselves  and  all  other  shareholders  except  the  defendants 
in  which  the  company  were  joined  as  co-plaintiffs,  attacking  a  transaction 
whereby  all  the  shareliolders,  inclu.ling  some  of  those  whom  the  plaintiffs 
assumed  to  represent,  received  shares  in  the  transaction  soucrLt  to  be 
impeached,  was  allowed.  ,. 

3.  A  railway  .  ^.upany  paid  to  tenants  for  life  the  full  price  of  the  land 
conveyed  by  them  to  the  company  for  their  line  of  railway,  and  on  the 
cesser  of  the  life-estate  the  parties  entitled  in  remainder  filed  a  bill  stating 
that  the  railway  company  attouined  to  purchase  the  lands  for  the  right  of 
way;  that  the  company  alk,jed  that  they  had  paid  the  full  consideration 
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for  the  land  to  the  tun mto  loi  life  ;  aubmitting  that  fVfn  \f  the  company 
(lid  nmke  such  j  A'aent  they  did  so  in  their  own  wrong,  and  asking  fur 
paynimt  of  the  j  .  viiitiffs'  share  of  the  imrcli;wo  njonuy  : 

//eld  (1),  that  the  word  "assunit'd  "  was  a  suliicient  allegation  of  the 
fact  of  sale,  and  ouuveyauee.  But  (2)  that  the  statement  that  tho  company 
"  alleged  "  that  the  purchase  money  was  nl'  i  vendors  was  not 

such  a  positive  statement  of  the  faut  of  ^k.j  inent  to  tlie  teuautu  mr  lite  a» 
to  niaku  them  proper  parties  to  tho  bill,  and  a  demurrer  was  allowed  on 
this  ground. 

OvvHton  V.  The  Giiuid  Trunk  Railway  Company,  428. 

See  also  "Conveyance  in  Fee." 
"IJailway  (Annpany,"  3. 
"Sale  under  Power." 
"Statute  of  Limitations,"  3. 


POSSESSION  OF  STRANGERS. 

See  "Mortg.ip  •/'  &c.,  8. 


POSSESSION,  REDUCTION  INTO. 

See  "Husband  and  Wife." 


POSSESSION,  TITLE  BY. 

See  "Statute  of  Limitat'   tis,"  3. 


POWER  OF  SALE. 

1.  A  power  of  "ale  in  i.  ,tgage  required  notice 'ipon  .•■fault  to  be 
given  to  the  mortgagor,  "  his  heirs,  executors,  <  administrators,"  or  left 
for  liini  or  them  at  liis  or  their  last  or  usua.  i)lace  of  abode,  bf.'jie 
exercising  the  power. 

HeU/,  that  a  notice  which  was  served 
the  admiuistratrix  of  the  deceased  moi" 
widow,  was  insutticieut,  bi    mse  not  si 
the  mortgr'.;or,  although  only  an  infant 
the  salt  under  the  power  was  therefore 


ipou  tp"  widow,  who  was  also 

r,  a)!    iiddressed  to  her  ai  such 

al       ipon  the  heir-at-l   iv  of 

ut  tii,    .!  years  of  age  ;  ami  that 

.id. 


Baitlett  V.  Jull,  140. 

2.  The  notice  stated  only  that  unless  payment  was  made  proceedinc's 
would  be  instituted  to  obtain  possession. 
Held,  also,  that  on  this  ground  the  notice  was  insufficient  to  auppui-t 


.  sale. 


lb. 


m 
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3.  In  proceeding  to  inipench  a  conveyance  executoil  in  pursuance  of  iuob 
a  sale  the  piii-chtwor,  or  thoso  cliiinuiig  luulur  him,  must  sliew  a  duo  oxr;r- 
cise  of  the  [.ower  of  B;kle  ;  thu  w/im  of  iiupeuohinjj  it  is  not  upon  the  party 
alleging  the  invalidity  of  the  deed.  J(,, 

See  also  "  Principal  and  Agent,"  1. 


PRACTICE. 

1.  In  procoodiiig  upon  n  reference  under  a  decree,  the  Master  cannot 
under  the  General  ( »rdern  244,  '243,  order  a  person  to  l)e  made  a  party  to 
the  suit  against  whom  any  relief  is  sought ;  and  where  in  proceeding 
under  a  decree  for  the  administrati.  of  a  teatntor's  estate,  the  Master 
directed  one  D.,  who  had  been  in  pnrtnership  with  the  testator  up  to  the 
time  of  his  death  to  l)e  made  a  party,  and  requiring  him  with  the  execu- 
tors to  i-ring  in  under  oath  an  account  of  the  parti, ersliip  dealings,  against 
which  D.  appealed,  the  Court  [pHounFooT,  V.  C.,]  hi'ld  the  o))ject  of 
making  D.  a  party  was  for  tlio  purpose  either  of  relief  or  discovery,  and 
in  either  view  the  plaiiitill'  could  not  obtain  it  in  this  mode  of  proceeding, 
as  D.,  ao  far  as  discovery  was  concerned,  could  oidy  be  regarded  as  a 
witness. 

Hopper  V.  Harrison,  22. 

2.  Where  the  defendants  in  a  suit  reside  in  this  country,  and  the  prin- 
cipal office  of  the  plaintitJ's  is  in  England,  and  a  contract  is  entered  into 
tiieij  between  the  parties  which  ia  to  be  executed  in  New  ^'ork,  a  suit  in 
respect         oof  may  be  instituted  in  tliis  Province. 

1       Direct  United  States  Cable  Co.  (Limited)  v.  The 
Dominion  Telegraph  Co.  of  Canada,  648. 

3.  fn  a  suit  in  this  Court  to  set  aside  the  nomination  by  the  defendants 
of  an  arbitrator  on  behalf  of  the  plaintiffs,  for  irregularity  in  such 
nomination  : 

If  eld,  that  the  arbitrators  being  necessary  parties  and  the  deiendants 
resident  in  this  country,  the  arlntrators,  tliough  resident  out  of  the  jiiiiii 
diction,  were  properly  made  defendants  to  the  bill.  2  b. 

[Since  argued  in  Appeal.] 
See  also  "Cross  Bill." 

"iWtclosure,  1. 

"Parties."]. 

"Petition  of  Right,"  4. 

"Statute  of   Limitations,"  2. 

"  Vendors  and  Purchasers'  Act." 


PREFERENTIAL  TRANSFER. 

See  "  Insolvency,"  4. 
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PREMIUM  NOTES— ASSESSMENT  ON. 

8m  *'  Mutual  liiitiirance  Co.,"  2. 


PRINCIPAL  AND  AGENT. 

I.  The  rule  of  equity  which  prevents  an  agent  acquiring  a  benefit  f(ir 
himself  in  my  dealings  with  the  cHtnte  of  tiie  ngenoy  nctud  upmi  wliere 
an  agent  had  l)een  employed  to  sell  or  cxiilmnge  certain  land  of  the  prin- 
ci[iid,  which,  however,  the  agent  had  been  unable  to  effect,  and  the  pro- 
perty was  shortly  after  ottered  for  salt;  by  auction  under  a  jjowcr  of  sale 
in  a  mortgage,  when  the  iigciit  bid  for  and  became  tiie  purchaser.  Tlie 
Court  [SrKAnoE,  C,]  in  a  suit  impeaching  the  purchase,  declared  the 
agent  a  trustee  for  the  jjrincipal  :  but  as  the  plaintiff  made  several 
unfounded  charges  of  fr  lud  and  other  miscmduct,  the  relief  asked  was 
given,  without  costs. 

Thompson  v.  Holmnn,  35. 

•2.  The  mortgagee,  at  whose  instance  the  sale  had  been  effected,  having 
been  made  a  defendant  to  tlic  bill,  and  charges  made  of  his  having  com- 
bined with  the  agent  to  defrau<l  the  princi|)al,  all  of  which  were  negativeil, 
the  bill  as  against  him  was  dismissed,  with  costs.  //(. 

X  The  costs  of  proceedings  to  obtain  a  sale  of  mortgage  premises  are 
such  a  charge  u[iou  the  estate  as  will  entitle  tlie  mortgagee  to  i)roceed  to 
a  sale  of  the  property  in  the  event  of  non-payment.  //>, 


PRINCIPAL  AND  SURETY. 

The  testator  by  his  will  left  money  to  hischihlren,  which  was  to  be  paid 
to  them  on  their  coming  of  age,  and  l)e  deposited  l)y  the  executors  in  a 
savings  bank  in  the  meantime.  One  of  the  executois  appropriated  and  set 
apart  certain  moneys  of  his  testator  lo  answer  the  trusts  of  the  will,  which 
moneys  were  aftcrw.ards  paid  by  him  to  the  solicitor  of  the  guardian  of  the 
infants,  who  made  default  in  payment  over  of  the  same,  and  the  amount 
never  reached  the  hands  of  thfguardian. 

Ifi'lil,  th.it  the  moneys  by  tlie  act  of  setting  apart  had  become,  in  the 
hands  of  the  executor,  impressed  with  the  trusts  of  the  will,  and  he  could 
not  properly  pay  the  same  to  the  guardian,  nor  could  the  guardian  properly 
receive  the  amount ;  and,  although  the  fund  never  reached  the  iiands  of 
the  guardian  s,.  as  to  render  her  surety  liable  to  make  good  the  amount, 
yet,  under  the  circumstances,  the  guardian  was  perscmally  responsible  for 
the  money  so  paid  to  her  solicitor,  and  a  decree  to  that  effect  was  pro- 
uounced,  with  costs  ;  though  as  against  the  surety  the  bill  was  dismissed, 
with  costs. 

Galbraitli  v.  Duiiconilie,  27, 

See  also  "Judgment  Creditor,"  2. 
"  Mortgage,"  &c.,  3. 


PHIXni'AL  MATTKIiS. 

PKIOHITY. 

8ee  "Mortgogo,"  &c.,  6. 


■i;i 


PROMISE  NOT  TO  BE  PEIU'ORMEI)  WITHTN  A 

YKAU. 

800  "  .Statute  of  Krautlg." 


PROMISE  TO  LEAVK  MONEY  HY  WFLL. 

The  testator,  fatlicr  of  the  pliiiiitifr'N  wife,  ni.ggesteil  t..  him  to  purchiiHe 
a  lot  of  laii.l  which  wan  suhject  to  a  niortKiige.  Haying  that  if  he  woul.l  do 
HO,  aii.l  liave  the  proj.erty  conveyi.l  to  liis  (plaiiitilF's)  wife,  he  wouM  pay 
ort'  tli(^  incumhranee.  The  i.hiintKr  in  ..•(H.H.Miuenee  made  the  imrehase,  and 
had  tlie  property  convoyed  as  rnggonM,  )„.t  tlio  testator  refiise.l  to  pay 
the  mstahnents  on  tlio  mortgage  and  the  jilaintiff  wan  compeUcd  to  pay  it 
off  iiimself.  The  testator  Hul)sei,ueiitly  expretwud  his  regret  at  liaving  thus 
acted,  and  promised  thr  phiintit!'  that  he  woidd  do  l)etter  for  tliem  •  tliat 
he  woul.l  pay  plaintiff  §-.'r.O  a  year  for  ten  years,  and  l,e.|ueath  to  his  wife 
J<l,0OO.  My  the  will,  however,  only  «!|()0  was  left  to  her,  and  the  plaintiff 
instituted  the  pri'sent  suit  against  the  representative  of  his  fatherin-law 
to  enforce  such  second  agreement,  or  for  i)aynK.nt  of  damages  by  reason  of 
the  breach  therciof.  The  only  dire(!t  evidence  was  tliat  of  the  plaintiff. 
At  the  hearing  there  were  produced  two  receipts  signed  by  the  daughter 
for  !?2(i()  and  tC2iH),  respc.tively,  expressed  to  be  on  account  of  money  left 
her  by  her  father's  will ;  and  witnesses  swore  that  the  testator  had"  told 
them  that  he  ha.l  agreed  to  pay  for  the  place  if  tl,..  plaintiff  would  take 
out  the  dee.l  m  his  wife's  nam(>,  an<l  that  he  was  making  the  payments  as 
the  plaintiff  hud  ho  taken  the  deeil  ; 

//('/</,  that  tiiere  was  sutlicient  corroborati.pn  of  the  evidence  of  the 
l.laintitfasreip.ired  by  the  statute  (U.  .S.  (),  eh.  (12),  an.lth.at  the  second 
agreement  or  promise  by  the  tescator  was  not  voluntary,  the  former 
promise,  even  if  barrel  by  the  statute,  being  a  sufficient  consideration,  as 
well  as  the  con%'eyaiice  to  the  <la',gl.t.  r  made  in  pursuance  of  it  ;  and  a 
•Iccree  was  made  for  payment  of  the  I  gacy  of  )?1,0()0.  less  the  two  sums  of 
«i2(;0  and  g-200,  with  interest  from  one  year  after  the  death  of  the  testator 
on  the  balance. 

Halk'mn  v.  Moon,  319. 


'I 


PROOF  OF  TITLE. 

See  "Statute  of  Limitatious, "  3. 
i)0 — VOL.  XXVIII  Gil. 
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PROPERTY  AND  CIVIL  RIGHTS. 

See  "Warehouse  Receipts,"  3. 


PROVISIONAL  DIRECTORS. 

See  "Injunction,"  3. 


PUBLIC  NUISANCE. 

See  "  Injuiiftion, "  4. 


PURCHASE  FOR  VALUE. 

See  "Execution  Creditors,"  1. 


PURCHASE  OF  RIGHT  OF  WAY. 

See  "Pleading,"  3. 

QUIETING  TITLES'  ACT. 

See  "Title  by  Possession." 


QUORUM,  WANT  OF. 

See  "Injunction,"  2. 


RAILWAY  COMPANY. 

1.  An  engineer  of  the  defendants,  whose  duty  it  was  to  obtain  transfers 
of  land  and  determine  the  situation  of  station  houses,  procured  from  the 
plaintifl's,  for  nominal  considerations,  grants  of  land  for  a  station  house 
and  ground,  representing  that  the  station  would  ho  put  as  desired  by  the 
plaintiffs  at  a  certain  point,  advantageous  to  both.  The  deed  of  the  plain - 
ti.T  S.  contained  this  proviso  :  "  Provided  that  the  said  company,  their 
successors  and  assigns,  do  erect  and  maintain  on  the  said  lands  a  station 
for  the  accommodation  of  passengers  and  freight,  and  name  the  same  B." 
Tlie  station  was  erected  on  tlie  land  in  the  deed  containing  this  proviso, 
but  not  at  the  point  represented. 

Jhld,  that  though  the  plaintiffs  had  the  expectation  that  the  station 
would  have  been  placed  where  they  desired,  yet  there  had  been  no 
deceit  practised  by  the  defendants'  engineer  for  the  jjurpose  of  obtainin" 
the  grants  of  the  land  ;  that  the  engineer  had  no  power  to  bind  the  defeu- 
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dants  to  such  a  thing,  and  that  the  defendants  had  done  all  they  were 
bound  to  do  by  observing  tlie  proviso  in  the  deed,  which  called  for  the 
erection  of  the  station  house  on  the  lands  without  specifying  any  par- 
ticular point. 

Schliehauf  and  Oxford  v.  Canada  Southern  Railway 

Company,  23G. 

2.  The  owner  of  land  conveyed  a  right  of  way  over  his  land  to  the 
defendante  in  1869,  and  the  .Iced  contained  the  following  stipulation  : 
"The  company  to  make  and  maintain  a  farm  crossing,  with  gates  at  the 
present  farm  lanes,  the  fence  at  crossing  to  be  returned  as  nnich  as  pos- 
sible." B.  the  company's  engineer  treated  for  the  conveyance,  Imt  had 
no  power  to  agree  for  a  second  crossing,  though  it  was  said  he  had  prom- 
ised if  he  should  tind  a  second  crossing  necessary  he  would,  so  far  as  in 
him  lay,  get  it  done,  and  the  deed  v^as  executed  upon  this  understanding. 

Held,  [reversing  the  decree  of  Pkoudfoot,  V.  C,  ante  vol.  xxvii  p.  95,] 
that  the  defendants  could  not  be  compelled  to  make  a  second  crossing  for 
use  in  winter ;  and  that  upon  the  construction  of  the  words  above  set 
forth  they  were  bound  to  continue  the  crossing,  not  close  it  up  or  impair 
it  or  alter  its  character  as  a  farm  crossing,  but  were  not  obliged  to  keep 
it  free  from  snow. 

rKouDFOOT,  V.  C  dissenting. 

Cameron  v.  Wellington,  Grey,  and  Bruce  Railway 

Company,  327. 

3.  An  "action  for  money  had  and  received  will  lie  wher^^ver  a  certain 
amount  of  money  belonging  to  one  person  has  improperly  come  to  the 
hands  of  another."  Therefore,  where  a  railway  company  paid  to  tlie  exe- 
cutors of  a  tenant  for  life  the  sum  payable  for  the  fee  simple  of  lauds 
taken  by  the  company  for  the  purposes  of  their  road,  and  subsequently 
the  remainderman  filed  a  Ijill  against  the  company  and  the  representatives 
of  the  tenant  for  life,  seeking  to  obtain  payment  from  the  compcny  of  the 
proportion  of  purchase  money  payal^le  to  the  remainderman. 

JJf.ld,  that  the  executors  were  properly  made  parties  -nith  a  view  to 
the  company  obtaining  relief  over  against  them  in  the  event  of  the  com- 
pany Ijeing  compelled  to  make  good  the  money  in  the  first  instance,  and  a 
demurrer  by  the  executors  was  overruled  with  costs,  on  the  ground  that 
the  company  were  entitled  to  a  remedy  over  against  them  for  the  amount 
overpaid  them,  a.id  cm  the  additional  ground  that  the  bill  alleged  all  facts 
necessary  to  entitle  the  plaintills  to  a  direct  decree  agamst  thcai,  although 
the  bill  was  not  framed  with  a  view  to  a  direct  remedy  against  the  execu- 
tors ;  for  "the  payment  being  made  by  the  company  to  the  executors 
*  *  *  of  nu)ney,  to  a  proportion  of  which  tlie  plaintifi's  were 
entitled,  and  the  payment  being  nuide  without  the  authoiity  of  the  plain- 
tiS's  it  became  money  had  and  received  Ijy  tl;.;  executors  to  the  use  of  the 
plaintiffs. " 

Owston  V.  The  Grand  Trunk  Railway  Co.,  431. 
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4.  The  plaintiff  being  the  owner  of  a  tract  of  land  near  Prescott,  on 
the  29th  of  October,  1849,  agreed  with  the  contractors  engaged  in  the 
laying  out  of  the  railway  of  the  defendants,  and  in  acquiring  lands  and 
rights  of  way  for  the  construction  thereof,  in  consideration  of  their  placing 
the  Htation  of  the  railway  for  Prescott  upon  his  lai.d,  to  convey  to  the  con- 
tractors, their  lieirs,  &c.,  six  acres  of  such  land  for  that  purpose,  and,  if 
necessary,  for  the  purposes  of  such  station,  to  allow  them  to  take  an 
additional  quantity,  not  exceeding  in  all  ten  acres.  The  station  wiia 
erected  in  1855  on  these  lands,  and  used  by  the  company  until  18()4,  when 
it  was  closed,  and  a  station  erected  about  one  and  a-half  miles  from  the 
plaintiff's  lands,  and  station  buildings  erected  thereon,  in  consetjuence  of 
which  the  plaintiff's  remaining  lands  became  depreciated  in  value. 

Hell/,  that  under  the  circumstances,  and  considering  amongst  other 
things,  that  the  plaintiff  would  derive  a  permanent  advantage  from  the 
station  being  retained  permanently  on  the  lauds  conveyed  by  him,  and 
whic?i  he  had  granted  in  fee,  instead  of  simply  giving  the  company  a  right 
of  way,  tiie  words  in  italics  had  been  used  in  a  sense  indicating  perman- 
ency, tlie  consideration  for  the  conveyance  would  not  be  performed  by 
merely  erecting  the  station,  and  afterwards  removing  it,  at  the  pleasure 
of  the  company.  The  defendants  having  entered  upon  and  retained 
possession  of  the  lands,  so  agreed  to  be  conveyed,  for  more  than  twenty 
yeai.s  before  the  tiling  of  the  present  bill,  1876,  afforded  no  defence  under 
the  Statute  of  Limitations,  as  up  to  a  period  much  within  the  tweiity 
years  their  possession  could  not  be  questioned,  and  no  right  of  suit  had 
accrued  to  the  plaintiff  until  the  use  of  the  lands  for  the  purposes  of  the 
■tation  was  discontinued  in  1SG4. 

Jessup  V.  Gland  Trunk  Railway  Company,  583. 

[Reversed  on  Appeal,  24tli  March,  1882.] 

5.  In  such  a  case  the  Court  [Spraoge,  C.,]  considered  that  the  plaintiff 
would  bo  entitled  to  a  decree,  referring  it  to  the  Master  to  incpiire  as  to 
dan'ages,  or  directing  a  restitution  of  the  lands,  if  tliey  were  not  again 
useil  Ijy  the  company  for  the  purpose  for  which  they  had  been  conveyed 


to  them. 


Ih. 


I).  It  appearing  in  the  case  that  the  company  had,  since  the  institution 
<if  tliis  suit,  rc-occupied  the  lands  for  the  purposes  of  the  station,  that 
fact  was  to  be  recited  in  the  decree,  and  leave  reserved  to  the  plaintiff  to 
move  in  the  cause  should  the  company  subsecjuently  discontinue  the  use 
</f  these  lauds  for  the  station.  y/, 

See  also  "  Injunction,"  1. 
"Pleading,"  3. 


READING  EVIDENCE  IN  FORMER  SUIT. 

See  "  Statute  of  Limitations."  2. 
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>  i 


PRIXCIl'AL  MATTEKS. 

REALTY  OR  PERSONALTY. 

See  "Sale  of  Standing  Timber." 
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RECEIVER. 

The  Receiver  appointed  to  receive  tlie  proceeds  of  a  railway  company 
and  apply  the  same  in  carrying  on  tlie  business  of  the  company,  paid 
«oo.  J/  to  the  owner  of  land  over  Mhich  tlie  line  ran  for  the  right  of  way 
over  his  lands,  he  having  threatened  to  obstruct  the  passage  of  the  com- 
pany s  trains  nnless  paid.  On  passing  bis  accounts  the  Master  refused  to 
allow  the  payment  in  favour  of  the  Receiver,  which  ruling  of  the  Master 
was  alhrmed  on  appeal,  as  such  payment  did  not  properly  come  under  the 
head  of  "working  expenses  ami  outgoings  "  for  the  road,  and  which  alone 
the  Receiver  was  authorized  to  pay;  but  the  Court  [Spkagge,  C]  gave 
the  Receiver  liberty  to  take  out  an  order  now  for  the  all.,wance  of  this 
disbursement,  on  payment  of  the  costs  of  the  appeal-but  refused  to  make 
such  an  order  in  respect  of  fees  paid  to  the  Solicitor  of  the  company  for  the 
examination  of  titles,  as  there  was  not  any  evidence  to  shew  that  the  pay- 
ment was  such  as  would  have  been  sanctioned  by  the  Court  if  applied  to 
m  the  hrst  instance  for  permission  to  pay  the  same. 

Goodeiham  v.  Toronto  and  Nipissing  Railway  Co.— 
Fox  V.  Toronto  and  Nipissing  Railway  Co.,  212. 
[Since  argued  in  Appeal.  ] 
See  also  "Mutual  Insurance  Company,"  2. 


REDEMPTION. 

In  proceeding  under  a  consent  decree  to  redeem,  the  defendant  being  in 
tiie  position  of  a  mortgagee  brought  in  an  account  claiming  §905  to  be  due, 
while  the  Master  found  the  balance  to  be  only  §1.32. 

Held,  that  as  the  defendant  had  advanced  his  claim  honestly,  and  under 
a  reasonable  belief  that  the  sum  claimed  was  justly  due,  he  was  entitled 
notwithstan.hng  the  insignificant  sum  remaining  unpaid,  to  the  l^enefit  of 
the  rule  that  a  mortgagor  coming  to  redeem  is  liable  for  the  costs  of  suit 
whsre  a  balance  is  found  in  favour  of  the  defendant. 

Little  V.  Brunker,  19L 

See  also  "Judgment  Creditor,"  1. 
"Will,"&c.,  2. 
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REDUCTION  INTO  POSSESSION, 

See  "  Husband  ami  Wife,"  1. 
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REFORMATION  OF  MORTGAGE. 

1.  A  mortgage,  which  had  been  exeuuteil  by  the  defendaiit  /.,  reciting 
that  it  had  been  agreed  to  be  given  to  secure  notes  hehl  by  the  plaiutiflfs, 
and  containing  covenants  for  title,  was  reformed,  on  parol  evidence,  by 
substituting  for  one  of  the  parcels  inserted  by  mistake,  which  did  not 
belong  to  /.,  another  lot  proved  to  be  his  at  the  time  of  creating  the  mort- 
gage ;  antl  being  the  only  other  lot  owned  by  him. 

Bank  of  Toronto  v.  Irwin,  397. 

2.  Such  a  mortgage  is  not  voluntary  or  without  consideration  so  as  to 
exclude  reformation.  /6. 

3.  After  the  creation  of  the  mortgage,  M.  purc.hased  from  /.  the  substi- 
tuted lot  at  an  absurdly  inadequate  price,  and  the  sale  being  otherwise 
attended  with  suspicion,  was  set  aside  as  fraudulent  under  the  Statute  of 
Elizabeth.  /t. 


REGISTRY  ACT. 

1.  Quare,  whether  a  deed  of  land  not  specifying  any  particular  lot  by 
description  is  capable  of  registration. 

Russell  V.  Russell,  419. 

2.  The  plaintifiF  who  claimed  title  under  such  a  deed,  was  held  entitled 
to  an  injunction  to  restrain  a  sale  by  an  execution  creditor,  of  the  inter- 
est which  her  co-defendant  in  the  execution  would  have  had  in  laud  but 
for  such  deed  ;  and  she  was  not  bound  to  attend  the  sheriff's  sale,  explain 
her  interest,  and  protest.  y^. 


RELIEF. 

See  "Practice,"  1 


REPAIRING  PROPERTY. 

See  "Mechanics' Lieu  Act,"  1. 


REPUGNANT  LIMITATIONS. 

See  "  Conveyance  in  Fee,"  1. 


RES  JUDICATA. 

See  "Fraudulent  Conveyance,"  6. 
"Mortgage,"  &c.,  1. 
"Statute  of  Limitations,"  2. 


PRLN'CIPAL  MATTERS. 

RESTRAINING  NUISANCES. 

See  "Iiijuiietioii,"4. 


7l!i 


RESIGNATION  OF  CANDIDATE  AFTER  ELECTION. 

See  "Municipal  Council,"  1,  2. 


REVIVOR. 

See  "Statute  of  Limitations,"  8. 


RIGHT  TO  CALL  ON  PURCHASER  TO  PAY  OFF 
MORTGAGES. 

See  "Mortgage,"  4. 


SALE  OF  LAND  SUBJECT  TO  MORTGAGE. 

See  "Mortgage,"  4. 


SALE  OF  STANDING  TIMBER. 

«.n"  ^J:"«'^7^"*  •"  ^"*i»«.   'late.l   1.5th  October,  187.3,  A.  agreed  to 
sell  and  /?.  and  C  agreed  to  purchase  nil  the  merchantable  white  ad  red 
pmefmber,  suitable  for  their  purposes,  standing,  Iving,  or  bei   :      cor 
tan,  premises  owned  by  ^.,  for  the  price  or  sum  o    .^600  payable Mo 
on  date  of  agreement,  and  the  balance  in  one  year.  wtla^ZS/tS 

ot  October  1881.  It  was  further  provided  that  /?.  and  C,  their  a.-ents 
representatives,  or  assign.,  should  have  the  right  to  enter  m,on  £ 
premises  at  all  times  during  the  period  for  which  the  a^eeme^    wasto 

and  that  If  C.  and  R.  should  remove  the  whole  of  the  timber  off  the  land 
before  the  expp-afo.i  of  the  year,  they  woul.l  pay  the  whole  of      !  mr 
<=h.^e  mor,e>  immediately  after  removing  the  sail  iimber  ^    " 

ffel>,  [PRor«F.:o^,   '  .  C,  cU..e,M,,>l  that  thi.  was  an  agreement  for 
the  sale  of  an  inteu.t  „,  ,,..1  ,  that  rri.n  fane  the  vendor  was"  'title, 
o  a  hen  for  unpaid  rurcl...  money,  and  that  the  circumstance  tha   the 
timber  was  purchase  1  bv   •','.  and  C     for  tha  r.,,,.,  «  i    • 

1        1    ...  "J    ■•  -"HI  I.,   lor  tne  purpose  of  beini' cut  dnwn 

Summere  v.  Cook,  179. 
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H.  and  C.  did  not  pay  the  |200.  and  after  the  expiration  of  a  year  from 
the  date  of  the  agreement  assigned  it  to  the  defendants,  who  had  no 
aetull  Itice  that'  the  «200  remained  unpaid,   but  the  agreement  was 

Tr i^^t'v^^  -  entitled  to  an  iniunction  ^  prevent  cut.n, 
and  rviuoving.  by  the  defendants  until  the  $200  was  paid.  /«*• 

MarsUall  v.  Qre.n,  L.  11.  I  C.  P.  Div.  3->.  commented  upon  and  dis- 
tinguished. 

SALE  UNDER  POWER. 

1„  a  hill  tiled  by  a  mortgagor  against  his  son.  f ''^<1^^- ^^.Jf ^f  ^^l;^. 
another  one  of  the  defendants,  a  Loan  Co.u^an.io  ffj^^'^^'^^l^ 
T>anv  and  one  B.  were  also  defendants,  it  was  alleged  that  it  hart  been 
agreerhetween  the  son  and  B.  that  in  consideration  of  the  son's  securing 
S  7  a  d  bt  of  the  plaintiff,  B.  would  advance  the  deposit  neces  a  J 
to  fnable  the  son  to  buy  the  land  at  the  sale  ;  that  the  son  should  attend 
am  bu^ithe  land,  which  he  accordingly  did  ;  that  m  conseciuence  of 
/rVefu  alto  make  the  promised  advance,  the  son  was  unable  to  carry 
onttle  sale  that  the  b  dding  of  the  son  deterred  others  present  from 
ZZ^i  that  B  afterwards  privately  bought  the  land  at  a  great 
nndervalue  to  the  loss  of  the  plaintiff  :  ,     .       i.T  ■  ii„ 

HM  on  demurrer,  that  the  bill  sufficiently,  though  inartificially, 
alleged  tliTt  by  reason  of  B.'s  agreement  and  refusal  to  make  ^^  -Ivanca 
agreed  upon,  l-  ^^^d  occasioned  an  abortive  sale,  and  prohted  thereby  to 
the  loss  and  damage  of  the  plaintiff. 

Campion  v.  Brackenridge,  201. 


SCHEDULE,  OMISSIONS  FROM. 

See  "Insolvency,"  1,  2,  3. 


SCRUTINEERS. 

See  "Joint  Stock  Company. 


SEAT. 

[NOTICE  OF   KESIGNATION   OF.] 
See  "  Municipal  Council,"  2. 


SECONDARY  EVIDENCE. 

See  "  Statute  of  Limitations,"  2. 


,  year  from 
irho  had  no 
Bment  was 

eiit  cutting 
76. 

iOU  and  di»- 
Ib. 


the  sale  by 
lill  the  com- 
it  had  been 
Ill's  securing 
it  necessary 
lould  attend 
iisequence  of 
ble  to  carry 
present  from 
id  at  a  great 

inartificially, 

the  advanoa 

id  thereby  to 

Ige,  201. 


PRINCIPAL  MATTERS,  72 1 

SETTING  ASIDE  MONEY  FOR  SPECIAL  PURPOSE. 

See  "  Principal  and  Surety,"  1. 


SIGNATURE  OF  PARTIES  TO  CONTRACT. 

,      See  "Specific  Performance,"  1. 


SOLICITOR  AND  CLIENT. 

Upon  the  taxation  of  solicitors'  costs  against  their  client,  it  was  shewn 
that  L   ge  sums  of  money  belonging  to  their  client  had  reach  d  their  hanls 
and  after  deducting  the  amount  of  the   costs  a   considerable   bahnc: 
remained  due  to  the  client,  for  which  he  had,  under  the  ordeTo Uaxa^on 

;i:frd:r.  'ri  tr  ''"■■'" ''-'  '^^"  ■^'^'^  *° '-"-  -^  --  ^ 

portion  ot  the  .lebt;  and  thereupon  a  motion  was  made  to  strike  the  soli 
;rr,!        ,  ^^'   ''"'^'^^•^f'  '»  view  of  the  fact  that  the  client  had 

of  the  Court ;  and  refused  the  application  with  costs.  ^^^^^ence 

Re  Fletcher  et  al.,  413. 


SPECIFIC  PERFORMANCE. 

^1.  It  is  not  necessary  that  the  name  of  a  party  to  a  contract  fnr  +>,.  o  1 
of  property  should  be  actually  signed  theret'o;  ifis  s:ffioie!   i     he  al  eged 
contrac   is  in  wnti.ig  and  is  subsequently  recognized  by  the  party    hereto 

ought  to  be  charged  in  any  writing  signed  by  him  or  his  agent      There 
fore  where  property  was  sold  by  auction  and  the  contract  wfsduly  J«^ed 
by  the  purchaser,  but  was  not  by  the  vendor  or  the  auctioneer  act  ^n 
the  matter  of  the  3ale,  and  subsequently,  in  consequence  of  delays  tnTe 

of  the  sale,     they  were  not  made  any  part  of  the  contract  of  sale     • 

Have  the  goodness  to  let  ua  know  whether  the  vendee  will  pay 

91— VOL.  XXVIII  G.R. 
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Held,  that  there  was  sufficient  in  writing  signed  by  the  party  to  be 
charged  to  take  the  case  out  of  the  Statute  of  Frauds ;  and  tliat  the 
purchaser  was  entitled  to  a  specific  performance  of  the  agreement  for  sale. 

Stamniers  v.  O'Donohoe,  207. 

2.  Although  a  vendor  is  allowed  great  latitude  in  the  statements  or 
exaggerations  he  may  make  as  to  the  general  qualities  and  capabilities  of 
land  he  is  about  to  oflfer  for  sale,  still  he  will  not  be  permitted  to  make 
direct  misstatements  and  misrepresentations  as  to  matters  of  fact  which 
would  naturally  have  the  effect  of  inducing  parties  resident  at  a  distance 
to  bid  for  the  property.  Therefore,  wliere  an  advertisement  of  property 
about  to  be  sold  described  it  as  being  "a  farm  of  81^  acres,  twenty  acres 
cleared  and  fenced,"  on  the  faith  of  which  the  plaintifif  purchased,  when 
in  fact  there  was  not  any  clearing  or  fencing  made  upon  the  premises,  the 
Court  [Blake,  V.C.,]  in  pronouncing  a  decree  for  specitic  performance  at 
the  instance  of  the  purchaser,  directed  a  reference  to  the  blaster  to  make 
an  allowance  in  respect  of  the  matters  misrepresented,  and  ordered  the 
vendor  to  pay  the  costs  of  the  suit.  lb. 


STANDING  TIMBER,  SALE  OF. 

See  "Sale,"&c. 


STATION  BUILDINGS. 
[agreement  as  to  position  of.] 

See  "Railway  Company,"  1. 


STATION  GROUNDS. 
[deeds  of  lands  for.] 

See  "Railway  Company,"  1. 


STATUTES,  CONSTRUCTION  OF. 

Btld,  following  Eastern  Countii's,  d-c,  R.  \V.  Co.  v.  Marria<je,  9  H.  L. 
Ca.  32  ;  Lang  v.  Kerr,  L.  R.  3  App.  Ca.  529  ;  and  Van  Norman  v.  Orant, 
ante  vol.  xxvii.  p.  498,  that  both  sees.  10  and  11  R.  S.  0.  cap.  49,  are  to 
be  governed  by  the  heading  immediately  preceding  section  10 ;  so  that 
where  the  interest  sought  to  be  reached  by  the  creditor  has  not  been 
concealed  by  a  fraudulent  conveyance,  the  Judge  has  no  authority  to  give 
summary  relief  under  section  1 1 ;  and  a  decree  for  partition  issued  by  a 
local  Master  at  the  instance  of  a  purchaser  at  Sheriflf 's  sale,  under  an  order 
made  by  a  County  Court  .Indge,  where  the  interest  which  had  been  sold 
was  that  of  one  of  four  tenants  in  ==:mun  iii  an  ciiuiiy  of  fcdemptioii  lu 
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Wood  V.  Hurl,  146 


STATUTE  OF  FRAUDS. 


lb. 


Halleran  v.  Moon,  319. 
^  ^^    ^      STATUTE  OF  LIMITATIONS. 

jvttempted  to  be  shewn  by  the  def    d     t  *-^"*  for  life.     It  was 

been  m  possession  by  herself  or  W        '  '  '"*''  ^^^^ ''"^^^and,  had 

:;---aied.i/i.j.--:--.^^^ 

noipi::riX::e:fr^  a  contention,  . 

trustee  to  take  proceedings  to  oblah   1  ""*  '''""«  '="'"P«»«1  the 

nght  had  only  been  ac.ufred  ontZZTru  1 ''"  ''''''''  '^'^'  ^^  his 

fore  his  claim  to  the  land  was  not  Ctd  """*  ^"^  ^'^''  ''"'^  th^'e- 

2  Aclainson  v.  Adamson,  221 

;^i3sep:::.^^--^^^^^^  Which  had  be. 

bdl  was  filed.  'luiuired  the  legal  estate  until  after  the 

defendant  by  the  plaintiff  therei  "wtl  ,2     T  ""  ''"'  ^^'''--^^t-u  o 
issue  being  practically  the  same.  '"'^'"  '"  *^^  P^'^^^nt  on.,  the 

agent  of  the  owner  disc^veX^^'^f^V"''*' "' "'''*"^'^' ^"'^  "P-th^ 
remain  there,  he  agreeing  to  loof  after  th.  '°  '"  ''"''''•''°"  ^"^^''^^l  ^-  to 
^-ber;  and  B.  subsequently  I^t  Cn^T  "  "^'^' *'' P^^^ 
grandson.  On  a  bill  filed  by  the^wLr  HP  "^''''^  *«  «"^  •^•.  bis 
that  under  the  circumstances  th  Su  'e  f'r  T  .^'"""^"=-  ^'^l^-^'^ 
favour  of  i^.  so  as  to  give  him  a  title   .!  ^''^'tations  did  not  run  in 

-;titled  to  the  beneft  of  Te  Itnl'f  5^7,  ^'"^'/"'^*  '^^  -  -: 
^-Hiccne  Having  omitted  to  alWe  that  !•   ^P"'"^'"'"''-'  ^"'  value  without 

efeethati>.  was  seized,  that  y.  bejjeved 


724 


IN  DFX  TO  THE 


he  was  seizeil ;  that  B.  was  in  iiobbosbioii,  and  that  the  consideration  for 
the  transfer  l»y  B.  to  hiniHolf  had  been  paid. 

.Subsequently,  and  in  1 878,  the  plaintiB's agent  again  visiti  ;  the  property, 
and  obtained  /J. '«  Biguature  tn  i  meniorun(him  agreeing  to  h<,li I  possesbiuu 
and  Uxik  after  the  property  for  tiie  plaintiff: 

Held,  ft  sutiicieut  reooguition  of  the  title  of  the  plaintiff,  and  tli  the 
defendants  could  not  put  him  to  proof  thereof. 

Greenshields  v.  Bradford,  299. 

4.  The  father  of  the  defendant  was  in  wrongful  possession  of  lind  from 
1844  to  18G'2,  when  P.  the  owner  -ortgaged  to  A.,  who  assigned  to  the 
plaintiff',  and  interest  was  regularly  paid  thereon  Uy  the  mortgagor  until 
two  years  before  the  inHtitution  of  this  suit.  In  lS(j5  the  defcndnut  wrote 
to  P.  eonoerniug  a  purchase  of  some  timber  on  the  lan(l!<,  and  P.'s  agent 
went  over  and  measured  the  timber  c  ut,  which  was  sold  to  the  dcfti  nt ; 
and  in  ISCti  /'.  sold  timber  on  the  laud  to  strangers. 

Held,  (1)  that  such  entries  upon  tlie  land,  which  were  sufKcient  to  con- 
stitute trespass  if  unlawful,  interrupted  the  runmug  of  the  statute  in 
favour  of  the  defendant,  who  was  tenant  at  will ;  and  that  the  writt. 
application  of  the  defendant  to  P.  was  a  sufficient  acknowledgment  of- 
title  to  prev-  'i'  ;"ce  running  of  the  statute  as  .-igaiuHt  P. ,  and  (2)  that  the 
possession  .  (  t'li-:  liefendaut  before  the  creation  of  the  mortgage  which  was 
iusuffioieu-.  ;*■  fh.it  time  to  bar  the  mortgagor,  did  not  run  against  the 
plaiutjiT, 

Hooker  v.  Morrison,  369. 

.5.  An  acknowledgment  of  title  by  a  person  in  posses  lion  of  land,  given 
to  a  mortgagor,  is  suthcient  to  prevent  the  occupant  acquiring  title  nnder 
the  statute,  so  as  to  bar  the  rights  of  the  persons  entitled.  For  this  pur- 
pose it  is  not  necessary  that  the  mortgagor  should  be  acting  as  agent  of 
the  mortgagee  ;  the  mortgagor  for  such  purpose  is  a  person  entitled  under 
the  statute.  lb. 

6.  The  defendant,  in  consideration  that  his  father  would  convey  to  him 
certain  lands  in  the  township  of  Caledon,  undertook  and  agreed  to  con- 
vey to  the  plaintiff,  a  younger  brotlier,  100  acres  of  land  in  the  township 
of  Artemesia.  The  father  conveyed  the  land  to  the  defendant,  but 
instead  of  his  conveying  to  the  brother  as  he  had  .agreed,  he  sold  the  pro- 
perty more  than  twelve  years  before  bill  filed,  the  plaintiff  being  then  at 
least  twenty-one  years  of  age. 

Held,  that  under  these  circumstances  the  defendant  was  merely  a  con- 
structive trustee,  and  that  the  plaintiff's  right  to  call  for  a  conveyance 
was  barred  by  the  Statute  of  Limitations  ;  but  the  defendant  having 
denied  the  agreement  to  convey,  which,  however,  was  clearly  established 
by  his  own  evidence,  the  Court  [Blake,  V.  C.,]  on  dismissing  the  bill, 
refused  to  give  the  defendant  his  cost.s, 

Ferguson  v.  i'erguson,  380. ' 

7.  Where  a  right  to  relief  in  respect  of  laud  arises  during  tiie  progress 
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^f  acau.e,  a«,l  „oro  than  ten  year.  a.v  allowed  to  elapse'before  acting 

icrrro.-f  ,;^" '- '"'-'  '^  "^^^  «->  p4e.;Lsrt;:s 

Koss  v.  Poniero} .  435. 

8  The  plaintiff.,  the  administrator  and  heirs-at-law  of  a  ntortcauee 
fiW  the.r  l,.li  against  the  .ortga,,.,  .„  or  before  the  20th  Oet It'E 
A  teraerv.oo.  and  on   15th  Noveau,..,   18G4.   an  a«,.^  wl   'nLred 

nto  between    ho  parties,  whereby  tho  plaintiff  toot  .orThe    "rt 

gnge  nu.ney.  the  let  payable  1st  June.  I86«,  „,„,  the  ,„       .  in    h    six  M 
ow.«  yea,.,  whereupon  proceeding,  „„  the  .nortgage   we  e  Ip  "ded 
he      teudant.nadeapayn.ent  in  June,   1867,   ami  died  .a   ISfif  The 

judgn^nt  u ,  ..vered  against  the  original  ,lofend,ant,  the  b„     wa       tained 
r  a  year  a.  agan.t  the  infant  ,1,  f-ndant,  a«  he  would  be  a  prl  r  Zj 

See  also  "  Fraudulent  Conveyance."  1, 
'   Husliaiid  and  Wife." 
'■  Mortgage,"  &c.,  8. 
"Railway  Couipan y,"  4. 
"Title  by  I'ossession. " 


STYLE  OF  CAUSE. 

8ee  "  L)eniurrer,"  1. 

SUBMISSION  TO  ARBITRATION. 

See  -'Arbitration,"  4. 

SUMMARY  APPLICATION  AGAINST  SOLICITOR. 

See  ' '  Solicitor  and  Client. " 

SURETIES. 

See  "L*an  and  Savings  Society." 


TENANT  FOR  LIFE. 

See  "Assent  to  Sale  by," 
"Pleading,"  3. 


TESTAMENTARY  CAPACITY. 

See  "  Mental  Capacity. " 
"Will,  invalidity  of." 
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THREE  MONTHS'  ABSENCE 
[of  municipal  councillor.] 

See  "Injunctiou,"  2. 


TIME  FOR  ENFORCING  AWARD. 

See  "Arbitration,"  1. 


TITLE  BY  POSSESSION. 

Where  a  person  enters  upon  the  lands  of  infants,  not  being  a  father  or 
guardian,  or  standing  in  any  liduciary  relation  to  the  owner,  and  remains 
in  possesion  for  the  statutable  period,  the  rights  of  the  infants  will  be 
barred.     Quintan  v.  Frith,  Ir.  R.  i;  Etj.  415,  considered  and  not  followed. 

Re  Taylor,  8  P.  R.  207,  reversed  on  rehearing. 

In  re  Taylor— Re  Lot  One,  Mississaga  Street, 

Orillia,  040. 

See  also  "Statute  of  Limitations,"  3. 


TITLE,  STATEMENT  OF. 

See  "Conveyance  in  Fee,"  2. 


TOLLS. 

See  "  Bridge  Company,"  1,  2,  3,  4,  5,  6. 


TRADE  MARKS. 

The  principle  "on  which  the  Court  protects  trade  marks  is,  that  it  will 
not  permit  a  party  to  sell  his  own  goods  as  the  goods  of  another,  a  party 
therefore  will  not  be  allowed  to  use  names,  marks,  letters,  or  other  indicia, 
by  which  he  may  pass  oflF  his  own  goods  to  purchasers  as  the  manufacture 
of  another  person."  The  plaintifif,  a  resident  of  New  York,  was  engaged 
in  the  manufacture  and  sale  of  paper  patterns,  and  under  what  he  con- 
sidered a  permission  from,  or  arrangement  with  the  proprietors  of  an 
illustrated  paper  called  "  Harper's  Bazaar,"  styled  such  patterns  "Bazaar 
Patterns,"  which  words  he  registered  in  the  United  States  and  in  Canada 
as  his  trade  mark,  and  for  the  purpose  of  extending  his  business  in  this 
Province  appointed  the  defendant  his  agent  for  their  sale,  who,  for  some 
yeara  acted  in  that  capacity,  and  subsequently  commenced  a  like  busjtess 
in  his  own  name,  calling  his  patterns  by  the  same  name  ;  stating  that 
they  were  manufactured  hy  "  A.  M.  Theal,"  while  those  of  the  plaintiff 
were  stated  to  be  those  of  "  JaniM  McVall  <t  Co.  ;"  the  defendant,  how- 
ever, using  envelopes  of  the  same  colour  and  b\7s  ;  lettered  and  numbered 
in  precisely  the  same  way,  the  only  perceptible  difference  being  in  the 
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name  of  the  alleged  agent,  which,  to  casual  observers,  would  readily  pass 
unnoticed.  J  hereupon  the  plaintiflf  filed  a  bill  to  restrain  the  defendant 
from  us„,g  the  name  "  Bazaar  ratterns,"  or  from  otherwise  inducing  the 
pubhc  to  beheve  that  the  patterns  sold  by  him  were  those  manufactured 

thou.htl"  "^'r  ^°"''*  ^^''''''  ^-^-^  -'•-  *^«  circumstances, 

thought  there  was  not  any  exclusive  right  on  the  part  of  the  plaintiff  to 

the  use  of  that  term;  but  restrained  the  defendant  from  using  wrappers 

«mdartothoseof  the  plaintiff,   or  in  any  other  way  acting'il  such  I 

7Z\TV:  n  *':  ''"''  *'^*  '"'^  '^*=^^"''*'^"*  --  .elling  the  goods 
of  the  pla:n  .ff.     The  pla.ntiff.  however,  having  failed  in  the  main  bLch 

of  the  relief  sought-the  use  of  the  word  "  Bazaar  "_  this  relief  was 
granted,  without  coats. 

McCall  V.  Theal,  48. 


TREASURER. 

See  ' '  Loan  and  Savings  Society. " 


TRIFLING  BALANCE  DUE  ON  MORTGAGE. 


See  "Redemption." 


TRUSTEE,  kc. 

1.  Held,  following  the  case  of  The  Commimoners  oj  the  C'ohoim/  Town 
Irust  ante  vol.  xxiii.,  p.  377,  that  the  Commissioners  of  the  Toronto  Har- 
bour Mere  entitled  to  con>pensatio„  for  their  services  ;  and  this  whether 
the  harbour  belonged  to  the  Dominion  or  the  Provincial  Government  as 
m  the  event  of  it  being  found  to  belong  to  the  Dominion  it  must' be 
assumed  tliat  the  Dominion  Government  intended  the  commissioners  to 
be  subject  to  the  law  of  the  province  in  which  the  trust  was  to  be 
administered. 

Re  The  Toronto  Harboui-  Commissioners,  195. 

2.  The  sum  to  be  aUowed  should  be  such  as  would  be  a  reasonable 
compensation  for  the  services  ren.lered,  and  at  the  same  time  such  a 
moderate  amount  as  would  not  be  an  inducement  to  members  of  the  city 
council  or  of  tlie  board  of  trade,  or  others,  to  seek  the  office  for  the  sake 
01  the  emolument.  , , 

10. 

3.  The  duties  of  the  office  being  shewn  to  be  not  at  all  onerous,  an 
allowance  of  $50  a  year  was  named  as  suffioient  to  obtain  the  services  of 
the  right  class  of  men  to  discharge  them.  /a 

4.  The  rule  that  a  trustee  muse  not  have  a  personal  interest  in  conflict 
with  his  duty  as  such  trustee,  applies  as  well  to  public  as  to  private 
trusts.  Therefore,  wli.re  one  of  the  commissioners  of  a  harbour  had 
large  landed  interests  adjacent  to  and  upon  one  part  of  it,  and  was  inter- 
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eeted  in  having  that  portion  of  the  harbour  iTiprovecl,  the  Court  [Spraook, 
0.,]  on  directing  an  allowance  to  be  miule  to  the  commisBioners  for  their 
services,  expressly  excepted  the  commissioner  so  interested  from  partici- 
pating therein,  and  this  although  he  had  not  applied  for  any  compensa- 
tion and  had  at  the  Board  of  Commissioners  opposed  any  such  allowance 
being  made.  lb. 

See  also  ' '  Assent  to  Sale  by  Tenant  for  Life,"  2. 
"Principal  and  Surety." 


ULTRA  VIRES. 

See  "Fire  Insurance." 

"Mutual  Insurance  Company." 

UMPIRE,  APPOINTMENT  OF. 

One  of  the  stipulations  in  a  contract  between  the  plaintiff  and  defendant 
companies  was,  that  if  any  dispute  arose  between  them  it  should  be 
referred  to  arbitration,  each  of  the  parties  to  name  an  arbitrator,  and  the 
two  within  ten  days  after  the  appointment  of  the  oiie  last  named,  should 
appoint  an  umpire  ;  l)ut  if  either  party  should  neglect  or  refuse  to  appoint 
an  arbitrator  for  the  space  of  ten  <lays  after  being  re(]uested  so  to  do,  or 
should  appoint  an  arbitrator  who  should  refuse  or  neglect  to  r.ct  as  such, 
then  the  arbitrator  of  the  party  making  such  request  should  appoint  an 
arbitrator  on  behalf  of  the  other  party. 

A  notice  by  the  defen<lant  company  requiring  the  t'  f  company  to 

apponit  an  arbitrator  was  duly  served  on  the  10th  of  c  ..a,  P:id  on  the 
19th  the  plaintiff  company,  by  cablegram  from  London,  named  oiie  C.M.D., 
of  New  York,  aa  their  arbitrator.  On  the  28th  of  the  same  month  .S'.,  the 
arbitrator  of  the  defendant  company,  wrote  to  C.  M.  D.  reciuiring  him  to 
join  in  the  naming  of  an  umpire,  but  he  wrote  saying  he  was  about  to 
leave  the  city,  and  would  return  on  the  30th  ;  that  having  been  only 
advised  by  cable  of  his  appointment  and  that  his  commission  would  be 
mailed  to  him,  he  could  not  until  its  arr  val  intelligently  take  any  action. 
On  the  30th  C.  M.  D.  returned  to  his  otfice,  and  then  wrote  to  .S'.  express- 
ing his  readiness  to  act,  and  at  the  same  time  confirmed  a  nomination  made 
by  his  partners,  during  his  absence,  of  an  umpire  : 

Held,  (1)  that  the  facts  did  not  establish  any  refusal  or  neglect  on  the 
part  of  C.  M.  D.  to  act  as  arbitrator,  such  as  would  justify  S,  in  naming 
an  arbitrator  in  his  stead ,  (2)  that  the  naming  by  the  arbitrators  of  an 
umpire  was  a  judicial  act  which  could  not  legally  be  performed  by  the 
partners  of  one  of  the  arbitrators,  and  his  subsequent  confirmation  thereof 
was  ineffectual. 

The  Direct  United  States  Cable  Co.  (Limited)  v.  The 
Dominion  Telegraph  Co,  of  Canada,  G48. 
[Since  argued  in  Appeal.] 
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UNAUTHORIZED  PAYMENTS. 

See  "Receiver." 
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UNCONSTITUTIONAL  LEGISLATION. 

See  "Bridge  Company,"  7. 


UNDUE  INFLUENCE. 

See  "Will,  Invalidity  of." 


UNPAID  PURCHASE  MONEY. 

See  "Mortgage,"  &c.,  6,  7. 


VENDORS  AND  PURCHASERS'  ACT,  R.  S.  O.  Cii.  109. 

Though  on  a  bill  filed  for  specific  performance,  if  the  infant  children 
ultimately  entitled  under  the  settlement  were  made  parties,  the  Court 
might  order  the  completion  of  the  sale  and  payment  of  the  money  into 
Court  for  investment,  where  the  corpus  of  the  estate  would  be  protected 
for  the  children,  yet  on  application  under  the  V^endors  and  Purchasers' 
Act,  in  the  absence  of  the  other  parties  to  the  settlement,  it  would  not 
compel  the  purchaser  to  a   ^ept  the  title. 

Re  Treleven  and  Horner,  G24. 


VESTED  INTP]REST. 

See  "Will,  Construction  of,"  .3. 


VESTED  REMAINDER. 

See  "Will,"&c.,  6. 


VOLUNTARY  DEED. 

Where  it  was  shewn  that  a  voluntary  deed  had  been  executed  without 
independent  advice,  the  grantor  standing  in  such  a  relation  to  the  grantee, 
as  that  he  was  liVely  to  be  under  her  influence,  the  Court  [SrEAOOE,  C.,] 
owing  to  the  peculiar  relationship  of  the  parties,  set  the  conveyance  aside, 
although  no  fraud  or  moral  wrong  could  be  imputed  to  the  grantee  ;  and 
although  it  was  probable,  from  all  tlie  circumstances  of  tlie  case,  that  if 
the  contents  and  legal  effect  of  the  instrument  had  heeu  fully  explained  to 
92 — VOL.  XXVIII  GR. 
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tlie  grantor  by  an  independent  legal  adviser,  the  grantor  would  still  have 
executed  the  deed  tlioiigh  prolmbly  with  some  modifications  in  the  details. 
The  relief  was  grunteil  without  costs,  however,  as  uo  case  of  actual  fraud 
wasestablislied  ;-in  this  foUowing  Laim  v.  Lavln,  ante  vol.  xxvii.,  p.  567, 
which  was  approve.l  and  aifirnied  on  Appeal,  24th  March,  1882. 

Irwin  V.  Young,  511. 


VOTES,  NEXT  HIGHEST  NUxMBER  OF. 

See  "Municipal  Council,"  1. 


WAIVER. 

See  "Dower." 

WAREHOUSEMAN. 

See  "  Warehouse  Receipts." 


WAREHOUSE  RECEIPTS. 

I.  By  the  Act  34  Vict.  eh.  5,  (D.)  it  is  not  necessary  to  the  validity  of 
the  claim  of  a  bank  under  a  warehouse  receipt,  that  the  receipt  should 
reach  the  hands  of  the  bank  by  indorsement;  the  bank  itself  may  make 
the  deposit,  and  receive  from  the  warehouseman  the  receipt. 

Smith  V.  The  Merchants'  Bank,  G29. 

2.  A  bank  had  discounted  for  a  trading  firm,  on  the  understanding  that 
a  (luantity  of  coal  purchased  in  the  United  States  by  the  firm  should  be 
consigned  to  the  bank,  and  that  the  bank  would  transfer  to  the  firm  the 
bills  of  lading,  and  should  receive  from  one  of  the  members  of  the  partner- 
ship his  receipt  as  a  whai-finger  and  warehouseman  for  the  coal  as  having 
been  deposited  by  the  bank,  which  was  accordingly  done.  The  partner- 
ship having  become  insolvent,  the  assignee  sought  to  hold  the  coal  as  the 
goods  of  the  insolvents  and  filed  a  bill  impeaching  the  validity  of  the 
receipt.  It  appeared  that  the  insolvents  had  mixed  the  coal  with  other 
coal,  and  had  sold  some  of  it,  and  that  all  the  coal  in  the  premises  was 
not  sufficient  to  answer  the  quantity  comprised  in  the  receipt.  Under 
these  circumstances  it  was  he/d,  that  the  bank  had  a  right  as  against  the 
assignee— as  it  wouhlhrve  had  against  the  insolvents— to  hold  all  the 
coal  in  store  of  the  description  named  in  the  receipt,  and  also  to  payment 
for  any  such  coal  as  might  have  been  sold  by  the  plaintiff.  Jb. 

3.  The  t)rovisions  of  the  .34  Vict.  ch.  5.  (D.,)  as  to  warehouse  receipts 
do  not  invade  the  functions  of  the  Provincial  Legislature  by  an  inter- 
ference with  "property  and  civil  rights"  in  the  Province.       "  Jb. 
[Since  argued  in  Appeal.] 
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WIFE'S  CHOSE  IN  ACTION. 

See  "  Husband  aiulWife," 
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WIFE,  UNDERTAKING  TO  RECEIVE. 

See  "  Marriage,"  5. 


WILL,  CONSTRUCTION  OF. 

By  his  will  and  codicil  a  testator  devised  to  his  son  J.  on  the  death  of 
his  mother,  certain  land  in  consideration  for  which  he  was  to  pay  the  sum 
of  £150  to  the  executors  in  four  years.  In  the  event  of  his  dying  without 
heirs  the  land  was  to  he  sold  and  the  amount  received  therefor  over  and 
above  £150  "  to  be  ecjually  divided  amongst  my  surviving  children." 

Held,  (1)  that  /.  took  a  fee-tail  in  remainder  after  an  implied  life-estato 
in  favour  of  the  mother,  as  tlie  "  dying  without  heirs  "  must  be  taken  to 
mean  heirs  of  the  body,  not  heirs  general,  he  having  brothers  and  sisters 
still  living : 

</.  died  during  the  lifetime  of  his  mother. 

IMd,  (2)  that  the  period  of  division  should  be  the  death  of  the  tenant 
for  life,  and  the  survivors  at  the  time  of  such  death  were  to  take  the 
whole  amount  realized  by  the  sale  of  the  lands  upon  which,  however,  the 
£150  was  to  form  a  charge. 

Tyrwliitt  v.  Dew.son,  112. 

2.  The  testator  was  seized  of  certiaii  lands  which  were  subject  to 
incumbrances,  and  by  his  will  directed  the  same  to  be  sold  if  his  sons  in 
succession  should  not  redeem.  One  of  the  sons,  li.,  to  whom  the  first 
privilege  of  redeeming  was  given,  availed  himself  thereof,  and  redeemed 
the  property,  which  was  8ul)ject  to  certain  charges  imposed  by  the  will, 
in  adtlition  to  the  incundirances. 

Held,  that  the  right  to  redeem  was  in  effect  a  right  to  purchase,  as  tlie 
mortgages  and  charges  created  by  the  will  amounted  to  about  as  much  as 
the  land  was  worth  ;  and  that  It  had  acquired  a  good  title  free  from  any 
claim  of  his  brothers  ;  and  his  brothers  having  instituted  proceedings 
against  him  claiming  an  interest  in  the  estate  that  he  was  entitled  to 
recover  his  costs,  not  out  of  the  estate  of  the  testator  but  from  the  plain- 
tiffs personally. 

Stevenson  v.  Stevenson,  232. 

3.  The  testator  gave  £1,500  by  wil.  W  widow,  and  in  the  event  of 
of  her  marrying  again  or  dying  intestate,  sum  was  at  her  death  to  be 
divided  share  and  share  alike  among  "  my  heirs  (my  brothers'  children)." 
The  widow  did  marry  again,  and  a  daughter  of  Jl'.,  a  brother  of  the 
teatiitor,  died  after  the  marrip.ge  but  before  the  death  of  the  widow,  au'l 
so  before   lie  time  for  distribution. 
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ffehl,  that  the  rule  in  such  a  onee  is,  that  a  bequest  in  the  form  of  a 
direction  to  pay,  or  to  pay  and  divide  at  a  future  period,  vests  immediately 
if  tin;  payment  bo  postponed  for  thj  convenience  of  the  estate,  or  to  let  in 
some  other  iutureat ;  that  the  intention  here  was  to  let  in  the  life  estate 
of  the  widow,  and  that  this  was  a  share  vested  in  the  deceased  child  of 
11'.,  whicli  passed  to  her  representatives. 

Webster  v.  Leys,  475. 

4.  The  bill  for  the  administration  of  the  estate  of  O.  E.  alleged  that  Q. 
had  ai>pointed  his  brother  ./.  E.  liis  executor,  and  devised  to  him  all  his 
estate  upon  trust  for  the  benefit  of  the  testator's  wife  and  chihlren  as  to 
J.  would  seem  best  :  the  will  giving  J.  power  to  sell  the  realty.  J, 
E.  proved  the  will  of  O.,  and  shortly  after  his  death  made  his  own  will 
by  which  lie  purported  to  dispose  of  O.'n  estate,  the  validity  of  which  the 
bill  impugned,  and  C.  S.  D.,  a  marned  daughter  of  O.,  was  made  a 
defundimt,  the  bill  alleging  her  to  be  the  wife  of  S.  II.  D.  J.  E.  made 
an  appointment  under  O.  'x  will,  whereby  ('.  S.  D.  became  entitled  to  a 
portion  of  the  estate.  The  defendant  demurred  on  the  ground  that  S.  H, 
D.  should  have  been  a  ])arty. 

Ildtl,  that  the  interest  of  ('.  S.  D.  was  merely  a  chose  in  action  not 
reduced  into  posses8i(m  by  her  husband,  in  respect  of  which  she  might  be 
sued  •Asa.JciiiP  sole,  and  tlierefore  the  demurrer  was  overrruled  with  costs 
following  LawMOH  v.  Laidlaw,  3  App.  R.  77. 

Sivewright  v.  Leys,  498. 

5.  The  bill  distinctly  charged  that  the  defendant  had  misapplied  the 
moneys  of  the  estate  of  O.  mixing'  them  with  his  own  and  employing  them 
for  liis  own  purposes,  a  demurrer  ore  tcnuK  that  O.  'n  estate  was  not  properly 
represented,  on  the  ground  that  one  executor  could  not  represent  the 
est.ates  of  both  G.  and  J.,  was  also  o\ erruled  with  costs  ;  for  although 
during  the  progress  of  the  cause  it  might  become  necessary  to  have  different 
persons  represent  the  tv.o  estates  that  did  not  constitute  a  ground  of 
demurrer.  lb. 

6.  A  testator  devised  certain  real  estate  "to  be  owned,  possessed,  and 
inherited  by  my  wife  during  her  natural  life  subject  to  the  further  pro- 
visions of  my  will,"  followed  by  a  devise  to  "  W.  G.  when  he  is  of  the  age 
of  twenty-three  years,  two  hundred  acres,  or  if  sold  before  he  arrives  at 
the  years  mentioned,  that  some  other  lot  of  land  or  money  amounting  in 
value  to  the  above  mentioned  lot  be  given  him  in  lieu  thereof." 

//('/(/,  that  the  wife  took  a  life  estate  with  a  vested  remainder  over  to 
W.  G.,  and  the  testator  having  shortly  before  the  date  of  his  will  con- 
tracted for  the  sale  of  the  land  so  devised,  that  the  estate  of  W.  G.,  who 
died  during  the  life  of  the  widow,  and  before  he  had  attained  twenty-three, 
was  entitled  to  the  proceeds  of  such  sale. 

Ildd,  also,  that  "  two  hundred  acres  of  land,  the  west  half  of  lot  No. 
14"  was  falsa  demonstral'io  of  the  west  half ;  the  testator  having  referred 
to  the  wliule  lot  aa  being  two  hundred  acres  in  a  subsequvnt  part  of  the 
will. 

Holtby  V.  Wilkinson,  550. 
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The  tcitator's  habi- 1  of  iutornperaiico  were  such  that  his  wife  and  child- 
ren were  compelled  to  abandon  his  residence  about  twelve  or  thirteen 
years  before  ho  died,  after  which  his  health  beoiinio  completely  underminod 
by  his  indulgence  in  strong  drink.  About  three  weeks  before  hia  death, 
and  while  confimd  to  bed,  from  weakness  and  general  debility,  acting  on 
the  suggestions  •  i  persons  about  him,  he  (ditained  through  the  intervention 
of  his  brother-in  law,  whose  children  took  a  valuable  interest  under  his 
will,  the  services  of  a  solicitor,  who  took  instructions  from  him  and  pre- 
pared his  will  in  accordance  therewith,  which  will  was  executed  by  him 
in  presence  of  such  solicitor  and  another  witness.  By  his  will  he  deprived 
his  own  family  of  the  greater  portion  of  his  i)roperty,  devising  it  to  the 
children  of  his  brother-in-law.  Medical  evidence  was  adduced,  tending  to 
shew^  tliat  from  the  long  continued  halnt  of  drinknig  in  which  the  testator 
had  indulged,  his  mind  was  in  such  a  state  as  to  render  him  unlit  to  make 
a  will ;  on  the  other  hand,  a  medical  practitioner,  who  was  attending  him 
at  and  subsequent  to  the  time  the  will  was  executed,  swore  he  was  com- 
petent to  do  so,  and  the  professi(jnal  gentleman  who  prepared  the  will  was 
also  of  that  opinion.  The  Court  [8i'KA0(iK,  C.  j  on  a  balance  of  the  evidence, 
decided  in  favour  of  the  testamentary  capacity,  apart  from  the  iuaane 
delusion  hereinafter  mentioned  ;  but  it  was  clearly  established  that  the 
testator,  after  such  separation  between  himself  and  his  family  had  con- 
tinued for  about  nine  years,  became  possessed  of  the  idea  that  his  youngest 
child,  a  daughter,  was  not  his  ;  and  although  there  did  not  exist  any 
ground  for  such  suspicion,  his  friends  were  unable  to  change  his  convictions 
in  this  respect,  and  in  consequence  thereof  he  refused  to  make,  and  did 
not  make  any  provision  for  such  child  by  his  will.  The  Court  considering 
this  an  hisane  delusion,  held,  that  in  consequence  the  will  became  wholly 
inoperative— not  inoperative  in  part  only,  that  is,  as  regards  the  dau  ...Mr 
for  whom  no  provision  had  been  made  ;  and  dismissed  a  bill  tiled  t.^ 
establish  the  will,  with  costs  to  be  paid  by  the  parties  seeking  that  relief ; 
not  out  of  the  testator's  estate. 

Bell  V.  Lee,  150. 
[Since  argued  in  Appeal.] 


WILL  OBTAINED  BY  INTERROGATION. 

See  "Mental  Capacity." 


